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PREFACE 


TH  £  importance  of  the  fubjeft  of  this  compila- 
tion is  too  manifeft  to  render  any  apology  ne- 
ceflary  for  offering  the  following  work  to  the  public. 
Without  meaning  to  detraA  from  the  merit  of  other 
treatifes  that  refpeft  the  Law  of  Landlord  and 
Tenant,  it  cannot  but  be  obfervable  that  the  views 
of  the  fubjeA  contained  in  fuch  publications  are  very 
limited,  and  that  the  manner  in  which  it  is  generally 
treated  is  not  fufficiently  perfpicuous  for  ordinary  com- 
prehenfion,  and  is  too  immethodical  for  profeliional 
ie£erence. 

In  arranging  his  materials  therefore,  the  author 
has  endeavoured  to  render  the  following  work  ufeful 
not  merely  to  that  branch  of  the  Profeffion  of  which  he 
has  the  honour  to  be  a  member,  but  alfo  to  that  very 
valuable  body  of  Gentlemen  who  are  more  immedi- 
ately connefted  with  the  refpe6tive  parties  whofe  rights 
and  duties  are  the  fubjed  of  enquiry  :  He  has  indeed 
been  deiirous  to  convey  without  oblcurity  fuch  in- 
formation as  he  has  been  able  to  colled,  to  every  one 
who  ftands  in  the  relation  of  Landlord  or  Te- 
39  A  NTS  a  condition  from  which  a  very  fmall  part  of 
the  community  is  exempt. 

The 


I 


vi  PREFACE. 

The  labour  which  fuch  a  work  might  have  other- 
wife,  occaiioned,  has  in  the  prefent  inflance  been 
,  greatly  abridged  by  the  able  manner  in  which  parti- 
cular parts  of  the  fubjedt  have  been  treated  by  the 
feveral  Gentlemen  who  have  written  upon  them.  It 
muft  indeed  be  obvious  to  the  reader^  that  the  author 
has  in  many  inftances  availed  himfelf  of  their  refpec- 
tive  produ6tions  by  taking  their  abridgments  of  the 
particular  fubjedt,  in  preference  to  any  of  his  own 
which  would  probably  have  been  lefs  clear  and  fa- 
tisfaftory.  With  refpedt  to  other  aid  than  that 
alluded  to»  the  author  mentions  with  pride  and 
fatisfadion  his  obligations  to  his  valuable  friend  Mr. 
Tidd.  To  that  gentleman's  profeffional  knowledge 
and  comprehend ve  mind,  he  is  greatly  indebted  for 
thofe  parts  of  the  work  which  by  their  analytical  form 
facilitate  refearch  and  elucidate  information. 

The  claim  of  a  compiler  to  any  merit  for  his 
performance,  muft  be  at  bed,  merely  negative. 
The  compiler  of  this  work  will  have  attained  his 
objedt,  if  it  be  found  that  he  has  in  any  tolerable 
degree,  combined  accuracy  of  refearch  with  clear- 
nefs  of  explanation. 

No.  4,  Inner  Temple  lane, 
March  i,  1802. 
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CHAPTER  L 

Sbctiok  L     0/  Leafes  in  general. 
Section  II,  Of  regijlering  Leafes. 


Section  L    Of  Lea/is  in  general;  xohat  and  kow  made, 

PROPERTY,   when   it  extends  beyond  the  right  of    OfPr^fiert^ 
pofleflicm  and  nfe,  it  the  creature  of  pofitive  law ;  and     ingiMiral. 
u  there  can  be  no  individual  right  in  things  beyond  the  ^^^J*"^**"  ^°'^'' 
right  of  aAual  poffeffion  and  ufe,  unlefs  by  virtue  of  mu- 
nicipal inftittttioni    the  modes  of  enjoying  property  in 
things  maft  be  referred  to  po&tive  law  and  be  governed 
thereby :  for  all  things  being,  as  far  as  they  are  capable, 
appropriated,  muft,  unlefs  alienated  according  to  the  forms 
thereby  prefcribed,  fall  to  the  ihare  of  the  civil  occupant, 
whofe  title  is  fuperior  io  every  perfon's,  except  his  who 
claims  by  a  better,  viz*  that  of  an  alienee  having  a  good 
title  from  the  alienor, 

B  An  ' 


fi'ac.  Abr.  tit. 
2.eafef. 


2  Of  Leafes  in  general.  [Chap.  I. 

0/an  Eftate       An  efiate  for  years  is  a  conUaft  for  the  pofiTeffion  of 
for  Years,     lands  or  tenements  for  fome  determinate  period;  and  it 

2  Bi.Com.  140.  takes  place,  when  a  man  lets  them  to  another  for  the  term 
of.  a  certain  number  of  years  agreed  .upon  between  the 
leflbr  and  the  leflee,  and  the  teflee  enters  thereon;  If  the 
feafe  be  but  for  hilf  a  year,  or  a  quarter,  or  any  lefs  time, 
this  leflee  is  refpefii^d  as  a  tenant  for  years,  and  is  ftyled  fa 
in  fome  legat  proceedings;  aye^r  being  the  fliorte^  term 
of  which  the  law,  in  this  cafe,  takes  notice. 

This  eftate  is  efteemed  in  law  a  middle  kind  of  intereft^ 
between  an  eftate  for  life  and  a  tenancy  at  will :  for  thofe 
itho  held  large  diftriQs  and  tra&s  of  land  being  itnac* 
quainted  with  the  arts  of  huibandry  and  trllage,  found  ic 
their  intereft  to  leafe  out  their  demefnes,  which,  for  want 
of  care  and  cultivation,  lay  wafte,  and  a^rded  them  little 
Or  no  profit;  and  this  way  of  letting  for  years  was  thought 
beft  to  anfwerthe  defign  and  intentrons  of  the  lord,  as  well 
as  the  expedations  of  the  tenant :  for  if  they  had  let  then» 
for  life,  this  had  given  the  tenants  too  great  a  power  over 
tHe  lord,  becaufe  then  they  would  have  had  a  property  in 
the  freehold,  and  by  fufiering  dilTeifins  or  feigned  recove- 
ries to  be  had  againft  tbemfelves,  might  liave  (haken  or 
endangered  the  inheritance  of  the  ownei^y  and  on  the  other 
fide,  if  they  had  leafed  their  la^  only  at  will,  few  would 
have'chofen  to  beftow  any  great  pains  or  induftry  upon  f<» 
precindons  a  pofleffion,^  which  the  arbitrary  will  and  plea- 
fure  of  a  peeviflt  lord  mirght  have  defeated. 

Thus,  thefe  eftates  weVe  originally  granted  to  mere  far- 
mers or  hufbandmen,  who  ev^ry  year  rendered  fome  equi- 
valent in  money,  pro^ifions,  or  other  rent,  to  the  leflbrs  or 
landlords;  hot  in  ordier  to  encourage  them  to  manure  and 
cultivate  the  ground,  they  bad  m  permanent  intereft  granted 
them,,  n^t  determinable  at  the  will  of  the  lord.  Thei^ 
pofleffion,  however,  wasefteemedoffo  little  cotifequence, 
that  they  were  rather  confidered  as  the  bailiffs  or  fervarit-s 
of  the  lord,, who  were  to  receive  and  account  Jbriheprofitf 
at  a  fettled  price^  than  as  having  any  property  of  their  own : 
they  were,  therefore,  not  allowed  to  have  a  freehold  efiate, 
but  their  intereft,  fuch  as  it  was,  vefted  after  their  deaths 
in  their  executors,  who  were  to  make  i^p  the  accountr  oP 
1  their 
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their  teftator  wilk  the  lord,  and  kis  other  creditors,  and 
were  entitled  to  the  ilock  upon  the  fartli.  llie  kfle^'d 
eftate  might  alfo>  by  the  antient  law,  be  at  any  tmie  de- 
feated by  a  cottmoti  recovery  fiiftred  by  the  tenant  of  iht 
freehold ;  whtch  anniUlated  atl  kafeft  for  years  then  fnb* 
fifting,  tinleb  af tarwards  renewed  by  the  f ecoveref ,  wboft 
title  was  foppofed  lo  be  fnperior  to  his  by  whom  ihoTe 
leafes  were  granted* 

While  eftatet  for  years  were  ihua  precarious,  it  is  no  woo*>  *  ^  Con.  141 
der  that  they  weft  ofilally  vary  fliort^  like  our  modern  leales 
tipoB  rack-rent ;  and  iikdeed,  we  are  told  that,  by  the  antient 
law,  nq  leafel  for  aiore  tkan  forty  year^  were  allowable,  ht^ 
caufe  any  longer  poflefton^  (efpeciaily  when  given  without 
any  livery  declaring  the  nature  and  duration  of  the  eftate,) 
might  tend  to  defeat  the  inheritance.    Befides,  fuch  leafel  Bm.  Abr.  tit. 
were  only  made  to  ferve  the  occafions  and  eaigencies  of  th«  *'^»^' 
lord  in  cultivating  ahd  improving  his  demefnes ;  xlot  to  bor« 
row  money  opon,  or  to  raife  portions  for  daughters,  or  fuch 
other  ofes  as  ute  now  made  thereof:  therefore  there  was  no 
need  to  extend  them  to  any  great  length  of  time,  fince  they^ 
might  be  renewed  as  often  as  occafion  required;  the  leflees 
likewife,  if  tfaey  were  evifted,  being  only  to  recover  damages, 
it  would  have  been  froitlefs  to  prolong  leafes  for  the  term  of 
a  thonfand  years,  when  the  perfons  who  would  have  to 
poflefs  under  fuch  leafes  had  no  remedy  for  their  damages, 
bntby  recoorfe  to  the  reprefentatives  of  the  original  lefibn 
The  law,  however,  that  reftrifled  the  duration  of  leafes  for  2  bk  Com.  143 
years  to  forty  years,  if  it  ever  exifted,  was  foon  antiquated  i 
for  we  may  obferve   ia  Madox's  Colle&ion  ol  Antient  ; 
Inftruments,  fome  leafes  for  years  of  an  early  date,  which 
coniider^Iy  exceed  that  period ;  and  long  terms  for  three 
handled  years,  or  a  thoufand,  were  certainly  in  ufe  in  the 
time  of  Edward  III.  and  pobably  of  Edward  I.    But  un* 
doubledly  when  by  the  ftatuteaiH.8.  c.  15.  the  termor 
(that  1%  he  who  is  entitled  to  the  term  for  years)  was  pro- 
tefted  againft  thefe  fictitious  recoveries,  and  his  intereft 
rendered  fecure  and  permanent,  long  terms  began  to  be 
more  frequent  than  before;  and  were  afterwards  exten« 
fively  introduced,  being  found  extremely  convenienc  for 
faguly  fettlements  and  mortgages* 

B  2  But 
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But  though,  at  this  day,  terms  for  years  are  multiplied 

to  a  much  longer  duration  than  they  wer6  formerly,  an4 

there  is  ample  remedy  to  recover  the  term  it(elf,  yet  the 

fucceffion  continues  the  fame :  for  befides  the  reafon  already 

given,  it  would  ^e  inconvenient  to  have  bad  one  rule,  of 

property  for  fliort  terms,  and  another  for  thofe  that  wer* 

]pnger|^.  being  all  of  the  fame  nature,  and  ftill  no  more  than 

leafes  for  years.    The  difEculty,  alfo,  of  fixing  the  juft 

bounds  to  any  precile  detefniinate  number  of  years  occurs, 

fince  one  or  two  years,  more  or  lefs,  would  have  made  very 

little  difference  in  realbn,  were  the  bounds  a  Axed  to  leafes 

of  never  fo  long  a  continuance;  9nd  long  or  (hort  are  only 

terms  of  comparifon,  as  a  leafe  for  forty  years  is  long  with 

refpe£l  to  one  of  eight  or  ten  years,  and  yet  fliort  with 

•         refpe£l  to  another  of  a  hundred  years:  therefore,  that  there  * 

might  be  ah  uniformity  in  the  law,  all  leafes  for  years  are 

he}d  to  be  of  lefs  value  than  e&ates  for  life,  as  being  origi« 

lially  of  mi|ch  fiiorter  duration ;   and  alfo  becaufe  they 

were  under  the  power  of  the  tenant  of  the  freehold  to 

^deftroy,  and  therefore  are, conlidered. only  as  chattels,  and 

caft  npon  the  executor* 

ALeafifi)hau      ^  jcafe  for  years,  then,  is  a  contraEl  between  the  leflor 

a67f  i^g"*^*      and  leffee  for  the  poffeffion  and  profits  of  lands  or  tcae* 

aBL  c»m,  sr;.  ments,  &c.  on  the  one  fide,  and  a  recompence  for  rent,  ot 

other  income  on  the  other.  More  particularly ;  a  leafe  is  a 
fpecies  of  conveyance,  and  properly  fignifies  a  demilie,  or 
letting  of  lands  or  tenements,  rent,  common,  or  any  here- 
ditament, M'hether  corporeal  or  incorporeal,  unto  another, 
for  a  lefler  time  tlun  he  that  lets  it  has  in  it :  for  if  it  be 
for  the  whole  intereft,  it  is  more  properly  an  affignment 
than  a  leafe.  The  party  letting,  or  demifing  the  premifes 
is  called  the  leflbr,  or  (in  common  fpeetih)  the  landlord, 
and  the  party  to  whom  they  are  let  ordemifed  is  called  the 
leflee  or  tenant.  The  very  definition  of  a  leafe  is,  a  con* 
xxzSl  between  landlord  and  tenant,  by  which  bo.th  ar^  bound 
in  mutual  fiipulations. 

Regularly,  thefe  things  muft  concur  in  the  making  of 
every  good  leafe.     s.  As  in  other  grants,  fo  in  this,,  there ^ 
muft  bealeffor,  and  he  muft  be  a  perfon  able,  and  not 
reflrained,  to  make  that  loafe.    a.  There  muft  be  a  teffee, 
*■  '  and 
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and  he  mail  be  capable  of  the  thing  demifedt  and  not  difabled 
to  receive  it.  3.  There  muft  be  a  thing  demifed,  and  Tuch 
a  thing  as  is  demifable.  4*  If  the  thing  demifed  be  not 
grantable  without  a  deed»  or  the  party  df  mifing  be  not  able 
to  grant  without  a  deed,  the  leafe  muft  be  made  by  deed; 
and  if  fo»  then  there  muft  be  a  fu£Bcient  defcription  and 
fetting  forth  of  the  perfon  of  the  leflbr*  leflee,  and  the 
thing  leafed ;  and  all  neceflary  circumftances,  as  fealing^ 
delivery,  &c.  required  in  other  grants,  muft  be  obferved* 
5*  U  it  be  a  leafe  for  years,  it  muft  have  a  certain  com* 
mencement,  at  leaft  then  when  it  comes  to  take  eSe£l  ia 
intereft  or  poifeffion,  and  a  certain  determination,  either 
b^  an  exprefs  enumeration  of  years,  or  by  reference  to  a 
ceitainty  that  is  exprefled,  or  by  reducing  it  to  a  ceruinty 
upon  fome  contingent,  precedent  by  matter  ex  poft  JaQo^ 
and  then  the  contingent  muft  happen  before  the  death  of 
the  leffor  or  leflee.  6»  There  muft  be  all  needful  ceremo« 
nies,  a&  livery  of  fei&n,  atiornment,  and  the,  like,  in  all 
cafec,  where  they  are  requifite,  7«  There  muft  be  an  ac« 
ceptance  of  the  thing  demifed  and  of  the  eftate,  by  the 
leflee.  But  whether  any  part  be  referved  upon  a  leafe  for 
life,  years,  pr  at  will,  or  not,  is  immaterial ;  except  only 
in  the  cafes  of  leafes  made  by  tenant  in  tail,  hufband  and 
wife,  and  ecclefiaftical  perfons :  of  which  hereafter* 

The  ufual  words,  whereby  a  leafe  is  made,  are  **  demife,  Byvihatmi^ 


fi 


grant,  and  to  farm  let,"  and  whatfoever  words  amount  ta       ^'^^^^ 


Sot  ^^  W      •  -^ 

a  grant  may  ferve  to  make  a  leafe.    Farm,  fcrrae,  fearme,  ibui  5.'  feu 

pnna,  is  derived  of  the  Saxon.'^oxh. "  feorman  "  to  feed,  or  ^^"^  3«3. 

relieve;*  becaufe  in  antient  time,  they  referved  upon  their 

leafei,  cattle  and  qther  viftual  and  provifion  for  their  fuf* 

tenance,  fo  thstt  a  farmer,  irmariuSt  was  one  who  held  his 

lands  upon  payment  of  a  rent  or  feorme,  though  at  prefent, 

by  a  gradual  departure  from  the  original  fenfe,  the  word 

^  farm  "  is  brought  to  iignify  the  very  eftate  or  lands  fo 

holden  upon  farm  or  rent :  and  this  word  *'  farm,'*  iaa  wilt  6  T.  ft.  345. 

is  fufficient  to  pafs  a  leafehold  eftAte,  if  it  appear  to  b^ve 

been  the  teftator^slntention  that  it  ihould  fo  pafs. 

Here,  it  may  be  laid  down  for  a  rule,  that  whatever  Bac  Abr.  tiu 
words  are  fufticient  to  explain  the  intent  of  the  pslrties,  ^'^'^H 
that  the  one  fliall  diveft  himfelf  of  the  pofleilion  and  the 
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lather  coma  int^  U,~  for  fuch  a  dctermiiiatc  time,  whether 
ibejr  niA  in  the  form  of  a  licence,  covenant,  or  agreement, 
are  of  themblves  fuficient,  and  will,  in  conftruAion  of 
law,  amount  to  a  leafe  for  years  as  effeAually  as  if  the  moft 
proper  and  pertinent  worids  bad  been  made  ufe  of  for  that 
purpofe :  and  on  the  contrary,  if  the  moft  proper  and  au» 
ihentlc  form  of  words,  whereby  to  defcribe  and  pafs  a 
prefent  leafe  for  years  are  made  ufe  of,  yet  if  upon  the 
whole  deed  there  appears  no  fuch  intent,  but  that  they  are 
only  preparatory  and  relative  to  a  future  leafe  to  be  made, 
the  law  will  rather  do  violence  to  the  words,  than  break 
through  the  intent  of  the  parties :  for  a  l^afe  for  years  be* 
ing  no  .other  than  a  contraS  for  the  poffeffion  and  profits 
of  the4ands  on  the  one  flde,  and  a  recompence  of  rent  or 
Other  income  on  the  other,  if  the  words  there  made  ufe  of 
are  fufficient  to  prove  fuch  a  contrafi,  in  what  form  foever. 
they  are  introduced  or  howfoever  varioufly  applicable,  the 
law  calls  in  the  intent  of  the  parlies,  and  models  and  go* 
verns  the  words  accordingly, 

Co. Lit.  301.  i.      Thus  the  word  "  d^di*'  is  faid  to  be  a  fufficieut  word  to 

Jw^d"^^'      make  a  leafe  for  years^ 

11  Mock4s.  g^  \  licence  to  inhabit  amounts  to  a  leafe. 

%  saik.  223;  If  therefore  one  "  licence  *  another  to  e^joy  fuch  a  houfe 

Lcafes. '  OT  land,  from  fuch  a  time  to  fuch  a  time,'  it  is  a  leafe ;  for  it 

is  a  certain  prefent  intereft«  and  ought  to  be  pleaded  as  4 

leafe :  it  may,  however,  be  pleaded  as  a  licence ;  and  if  it 

*"     be  pleaded  as  a  l^e  for  years  and  traycrfed«  the  leifee  may 

give  the  licence  in  evidence  to  prove  it. 

Cro.  Jac.91.  The  wprds**  covenant,  grant,  and  agree"  that  A  fliall 

'     have  the  lands  for  fo  nuny  years,  are  apt  words  to  make  4 

leafe  for  years,  and  enure  as  a  leafe. 

2  Mod/go.  The  word  *^  covenant'*  will  make  a  leafe,  though  the 

words  *'  grant,  and  agree  "  be  omitted* 

3  Bur.  144$.  So,  a  covenant  **  to  ftand  feifed*"  entered  into  by  the 

owner,  is  a  leafe. 

12  Mod.  r.  Covenant  and  entry  amount  to  a  leafe :  but  a  leafe  merely 

'  ^'^^'   does  not  veft  the  eftate  in  thejeflbr,  but  only  gives  him  a 
right  to  enter  and  poflefs  it :  and  therefore  the  eftate  it  not 
vefted  in  him  till  a&nal  entry* 
5  T.  H*  165.        Thefe  words  in  an  inftrument,  '*  b^  it  remembered  that 
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^  J.  B.  baih  let  and  hy  thele  preTeau  4lolh  demife,  &^.'.' 
were  held  to  operate  as  a  prefeot  deinife;  although  the  in- 
firumeiit  contaiaed  a  fiutber  covenant  for  a'  future  leafe. 

So,  when  one  hf  anidcsy  covenants,  giants,  and  agrees  ^^'  J^*  '7t« 
with«  J.  S,  that  he  Ihall  have  fuch  Unda.  or  have,  hold,  and  Cro.  c».  107; 
enjoy  ftich  lamb  fpr  to  maof  years,  thefe  words  are  fufi* 
cient  to  fliew  a  prefent  contnA  for  the  leifee's  ea|oynient  of 
ihefe  laods»  and  therefore  amount  to  a  prefeni  leafe  of 
them  as  effe£lually  as  if' there  had  been  the  words  dtmifit^ 
iccami^  or  fuch  like ;  and  thoagh  there  were  in  the  fame 
articles  a  covenant  to  make  a  good  and  perfed  leaCe,  as 
counfel  fliould  advife,  yet  that  wonid  not  prevent  or  deftroy 
the  operation  of  the  firft  words  as  a  piefent  leafe,  fuch  cove* 
nant  only  httng  ta  nug^rem  cautelMm^  that  the  leflce  might 
require  forther  afliirance  hy.  fine,  or  the  like,  if  he  found 
it  neceOary.  The  difierenoe  is,  where  fuch  articles  by 
way  of  covenant,  are  made  by  him  who  is  inrner  of  the 
f  ands»  aiidvi\ktie  they  are-made  by  a  ftrangier,  or  one  who 
has  then  nothing  in  the  lands :  in  the  £rft  cafe  they  amount 
to  a  prefeat  and  abfofaite  kale;  but  not  in  the  other,  hecaufe 
a  nxan  cannot  be  fuppofisd  to  leaie  what  he  has  not ;  or  if  it  • 

might  be  fo  fuppofed,  yet  when  it  appears  in  the  very  arti- 
cles that  he  has  nothing  in  ihe  lands,  his  covenant  then  can 
have  no  other  conftmAion,  but  that  be  will  procure  the 
owner  of  the  lands  to  permit  the  covenantee  to  hold  and 
enjoy  thole  lasids;  which  is  the  proper  and  natural  inter- 
prcution  of  the  words  of  the  covenant,  when  he  himfelf 
has  nothing  whereof  to  make  a  leafe. 

It  is,  indeed,  fettled,  that  words  in  an  agreemtnt  **  that  ^j^^  ^^^^ 
**  A  (hall  hold  aad^enjoy.  Sec.'*  if  not  accompamied  by  re- 
draining  words,  operate  as  words  of  prefeot  demife. 

A  deed  diat  the  perfbn  Ihall  *'  hold  and  enjoy  the  pre-  cro.  jac.  172^ 
^  mifes  from  feven  years  to  feven  years,  for  and  during  the  ^  ^^  ^' 
'^  term  of  forty.nine  years,*'  with  a  provifo  '*  that  it  (hall 
*'  be  void  on  payment  of  fo  much  money  "  though  intended 
onlf  as  a  collateral  fecority,  amounts  to  a  pre&nt  leafe.  ^  ^ 

One  made  his  will  in  this  manner :  **  I  have  made  a  leafe  sacTon  Lcafei 
to  7*  S.  for  term  of  twenty-one  years,  payii^  but  20  J.  ^^^' 
rent  ;'*  this  was  held  a  good  leafe,  or  demife  by  will,  for 
iwenty-one  years ;  and  that  the  word  **  have  "  frould  be 
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taken  in  the  prefent  tenre»  as  dedi  is  in  a  deed  of  feoffment, 
to  comply  with  the  intent  of  the  teftaton 

«Cro.Elix.i90.      A  devifc  of  ♦*  the  iffues  and  profits "  of  land,  pafles  the 

land  itfelf ;  for  to  have  the  ilTues  and  profits  and  to  have  the 
land  is  all  one.  ^Quare^  Would  not  it  be  the  fame  of  a 
leafe  by  fach  words,  as  they  would  be  tantamount  to  '*  en« 
**  joy,"  efpecially  if  a  rent  were  rclenredPJ 

Co.  Lit.  4.  B.         So,  if  a  grant  be  made  of  a  boilery  of  fait,  the  land  pafles, 

for  tbait  is  the  whole  profit. 

Any  one  may  now  leafe  or  convey  his  land,  smd  referve 
to  himfelf  the  right  of  entering  to  kill  game  without  being 
fubje£l  to  be  fued  as  a  trefpafler. 

%  T.  R,  701.  If  naay  be  neceffary,  however,  to  put  a  different  con* 

flru6lion  on  leafes  made  in  populous  cities  from  that  on 
ihofe  made  in  the  country.  It  is  known,  for  example^  that 
in  the  metropolis  different  perfons  have  feveral  freeholds 
over  thefame  fpot  (as  in  the  cafe  of  the  Adelphi;)  different 
parts  of  the  fame  houfe  are  let  out  to  different  people ;  fuch 
is  the  cafe  in  the  inns  of  court.  It  would  therefore  be  very 
extraordinary  to  contend  that  if  a  perfon  purchafeS  a  fet  of 
chambers,  then  leafed  them,  and  afterwards  purchafed  ano« 
thef  fet  under  them,  the  after-purchafed  chambers  would 
•       pafs  under  the  leafe, 

t  T.  R.  704.    ;    Where  there  is  a  conveyance  in  general  terms  of  all  that ' 
acre  called  Blsck-acre^  every  thing  which  belongs  to  Blaci'^ 
acre  paffes  with  it :  but  whether  parcel  or  not  of  the  thing 
demifed  is  always  matter  of  evidence. 

Cro.Eii1.486.     -  Articles  by  which  *'  it  is. covenanted  and  agreed  that  J.' 

Cr0.car.a07.    **  ^^^^  let  the  faid  lands,  &c.**  amount  to  an  immediate 

s.p.  leafe;  and  a  provi/a  that  the  leffee  "  fliall  pay  to  the  faid 

**  A.  annually,  &c."  is  a  good  refervation  of  rent,  and  not 
a  cotidition  :  one  of  the  judges,  however,  held  it  to  be  a 
reservation  and  a  condition  alfo ;  as  in  another  cafe,  where 
a  provifo  joined  with  words  of  covenant  made  it  a  condition 
and  a  covenant  alfo, 

aBLRcp  973.  So,  an  agreement  to  grant  a  leafe,  whereby  the  Icffor  did 
let  and  fet  for  twenty.one  years  from  a  future  day,  fliall  be  a 
leafe  in  prafcnti,  if  the  circumfiances  Ihew  theparty's  irr^ 
lent  fo  to  be* 

But  although  no  fpecific  words  are  neceffary  to  create  a 

leafe^ 
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leafe,  yet  there  muft  be  words  ufed  which  (hew  an  inten« 
tion  to  demife. 

Therefore,  where  a  leflec  of  tithes  agreed  with  the  owner  Anftr.  413, 
of  lands,  for  certain  collateral  confiderations,  not  to  take 
tithes  in  kind  from  the  tenants  of  their  lands  for  twelve 
years,  but  to  accept  a  reafonable  compofition  not  exceeding 
3  J.  6^.  per  acre;  this  was  adjudged  to  be  no  leafe:  for 
rft,  the  rent  affcSed  to  be  referved  is  uncertain ;  under 
this  agreement  it  Is  at  the  option  of  the  party  either  to  pay 
tithes  in  kind,  or  to  tender  the  reafonable  value  of  the 
tithes,  which  may  be  under  31.  6^.  per  acre;  2dly,  the 
owner  of  the  lands,  the  perfon  with  whom  the  agreement 
is  made,  is  neither  to  enjoy  any  thing  nor  pay  any  rent  j 
it  cannot,  therefore,  be  a  demife  to  him ;  the  tenants  are 
not  parties  or  privy  to  the  tranfafiion,  it  cannot  therefore 
be  a  demife  to  them.  It  can,  at  the  utmo'ft,  amount  to  no 
more  than  a  mere  c6venant  with  A*  that  B^  (hall  enjoy, 
and  creates  no  \ea(e  to  either, 

60,  where  articles  were  drawn  between  A.  and  B.  in  this  Bac.  Abr.  tiw 
manner :  Articles  agreed  upon,  £?f .  Imprimis^  A.  doth  ^^*^"  ^^'^ 
demife  fuch  a  clofe  to  B.  to  have  it  for  forty  years,  and  a 
rent  referved  with  a  claufe  of  diftrefs,  &c.  In  witnefs 
whereof,  &c.  and  afterwards  was  written  on  the  fame 
paper  a  memorandum,  that  thefe  articles  are  ordered  by 
counfel  of  both  parties,  according  to  the  due  form  of  law : 
here,  becaufe  the  intent  of  both  parties  appeared  by  that 
memorandum,  and  by  a  leafe  aftually  drawn  by  counfel, 
but  never  fealed,  (upon  fome  difagreement  between  the 
panics,)  it  was  ruled  by  the  court,  upon  evidence  in  ejeft» 
ment,  that  thefe  articles  were  not  a  fufficiem  leafe,  and  the 
jury  found  accordingly. 

So,  where  one  made  a  leafe  for  life  &  prbvifum  ejl^  that  rUdi 
if  the  leffee  die  within  fixty  years,  then  his  executors  and 
afligns  fliould  enjoy  the  land  iri  his  right  for  fo  many  years. 
as  fbould  be  behind  of  the  fixty  years  from  the  date  of  the 
leafe :  this  was  held  to  be  only  a  covenant,  and  no  leafe  ; 
for  which  divers  reafons  are  affigned  in  the  books;  the  beft 
However  fcems  to  be,  that  he  having  in  the  firft  part  of  the 
deed  made  a  leafe  in  exprefs  and  proper  words,  muft  be 
fuppofed  to  mean  fomethipg  lefsin  the  laftpartof  the  deed. 

which 
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which  varies  To  videly  in  the  form  o{  expreffion,  and 
which  has  a  natural  and  proper  nleaning  of  its  'own  ^s  9 
covenant,  but  cionoi  amoufit  or  come  up  to  a  leafe,  with- 
out violence  and  force  doiie  io  thci  words^  ai  well  as  the 
intent  of  the  parties.  This  feems  the  more  probable,  be- 
caufe  it  is  held  dearly,  that  if  it  bad  been  provided  that  if 
the  leflbr  die  within  fixty  years,  that  then  he  demifed  the 
land  to  another  (who  was  alfo  a  party  to  the  deed)  for  fo 
many  of  the  fixty  years  as  fliould  be  then  to  come,  this 
would  be  a  good  leafe ;  for  here  he  comes  into  the  very 
fame  form  of  expreffion  made  ufe  of  in  the  firft  part  of  the 
deed,  which  was  an  a£lual  demife,  and  therefore  muft  be 
fuppofed  to  mean  the  fame  thing  in  the  latter  part  too,  and 
confequently  fuch  words  would  make  it  an  a&ual  demife. 

Cro.  jac.  174.  *"  ^"«  ^^^  »^  "  **^^»  **^  though  a  grant  "  to  have  and 
**  to  hold  "  land  for  years  be  a  good  leafe,  yet  a  grant  to 
'*  enjoy"  lands  in  the  fame  manner  is  but  a  covenant: 
[but  unlefs  it  be  with  reference  to  a  flranger,  it  is  conceived 
that  this  opinion  is  c/roneous,  if  the  cafe  itfclf  be  rightly 
reported.] 
Com.  Dig. 'tit.  ,  For.  a  covenant  "  that  a  ftranger  (hall  enjoy  fuch  land 
Eftatcs  (G.  I.)    4c  fo,.  fQ  many  years  at  fuch  a  rent,"  docs  not  amount  to  a 

leafc,  but  a  covenant* 

It  is  faid  alfo,  that  a  covenant  *'  that  he  ihall  permit  the 
*•  covenantee  himfelf  to  hold  the  land  for  fq  many  years,'* 
does  not  amount  to  a  leafe ;  for  it  founds  only  in  covenant : 
[but  this  fccros  doubtful  at  this  day,  not  merely  becaufe  a 
licisnce  to  inhabit  amounts  to  a  leafc,  but  becaufe  the  in« 
tention^  of  the  parties  clearly  is  that  the  one  grants  and  the 
other  accepts  a  leafe.] 

Bid,  An  article  "  that  he  is  content  i^.Jhall  have  a  leafe  for 

"  lix  years,  that  the  rent  (hall  be  lo/."  does  not  amount  to 
a  leafe ;  foi:  it  appears  to  be  only  inftruftions  for  a  leafe. 

Cro4  Eiit.  tii.       So,  "  I  agree  to  let  my  land,"  this  is  no  leafe. 

i^/./,  173  •  So,  an  agreement  or  covenant  made  between  A.  and  B. 

that  C  (hall  have  fuch  land  for  years  j  this  being  made 

hetween  ftraogers,  cannot  amount  ta  a  leafe. 

So,  if  A.  covenants  with  B.  that  his  executors  (hall  hava 

fuch  land  for  twenty-one  years,  this  cannot  amount  to  a 

Icafc. 

.  If 


UiJ, 
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IF  a  maa  Iutc  a  leaie  for  yean  of  bnd»  and  he  reottkig  shep.  Tovdi. 
this,  by  the  premiflb  of  the  deed  grants  ail  his  etate  ia  the  "stik.346.  s.p. 
land,  to  have  and  to  hoU  the  land  or  the  term  after  his 
death,  or  for  part  of  the  time  only;  in  this  cafe  the  ha^ 
ieuJum  is  roid,  and  the  whfrie  eftate  paffes  immediatdy  by 
the  premifles. 

Where  there  is  a  demife  of  premifles.  and  an  entire  rent  Erp.  K.  7S. 
referved,  if  any  part  of  the  premiffes  could  not  legally  be 
demifed,  the  whole  is  void. 

A  Leafc  \  kozo  made. 
A  leafe  may  be  made,  either,  i*  by  deed ;  s.  by  writing 
witfaout  deed ;  or  3.  by  parol  demife. 

Of  a  Leafe  by  Deed. 
A  leafe  by  deed  indented  confifts  of  the  following  paru:  Ewrts  ^  fich 
I.  the  premifes;  2.  the  haUndum  et  tenendam\  3.  the  red-       ^^fi* 
dendum\  or  refervation;  4.  covenants;  and  5.  provifos  or 
conditions. 

» 

The  premifes  of  a  leafe  are  all  the  parts  that  precede  the  shep.T0uch.75. 
habendum.  The  office  of  this  pa|t  of  the^leafe  is  rightly  to 
name  the  lefTor  and  leScCf  and  to  comprehend  the  certainty 
of  the  thing  demifed.  either  by  exprefs  words.-  or  by  that 
which  by  reference  m^y  be  reduced  to  a  certainty ;  and  the 
exception,  or  thing  excepted,  if  there  be  any.  The  recital, 
alfo.  if  there  be  any.  is  for  the  moft  part  contained  in  the 
premifes. 

A  leafe  to  one  for  liieiaiendum  to  his  three  fons  fuccef-  Cro.  Eils.  5S. 
fively.  but  omitting  to  mention  the  fons  in  the  premifes  of 
the  deed,  was  held  to  be  for  the  life  of  the  father  only,  and 
that  the  fons  fliould  not  take  in  pofleffion  or  by  way  of 
remainder :  for  it  being  limited  to  the  father  for  his  life, 
that  was  a  greater  efiSite  than  for  the  lives  of  others;  and 
the  three  fons  were  named  as  perfons  to  have  aji  eftate.  and 
not  to  make  a  limitation  of  an  eftate. 

The  premifes  ought  to  comprehend  the  certainty  of  the  ^o.  Lit.  64, 
lands  .and  tenements  demifed.     Land  is  nomen  generaliffi^  3  Atk.  8*. 
mum^  and  comprehends  all  the  fpecies  of  lands :  and  a  no- 
minal manor  will  pafs  under  the  general  words,  mefliiages.  F;!^™*(?i^)*** 
lands,   tenements,  and  hereditaments'.     If  the  thing,  de- 
fcribedbe  fufEciently  afcertained,  it  is  fufficient,  though 

all 
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all  the  particularb  are  not  true;  as  if  a  maa  demifes  Vc% 
meadows  in  jB.'and  D^  containing  ten  acres,  whereas  they 
contain  twenty  atres,  all  the  meadows  pars* 

5hep.T0uch.75.      The  Aaiendmm  et  tenendum  is  that.part  of  the  leafe  which 

F^L  (e!^./'*''  begins  with  *'  to  have  and  to  hold/'  and  properly  fucceeda 

the  premifes.  The  office  of  the  habendum  is  to  name  tho 
leflee,  and  to  limit  the  ceruinty  of  the  eftate.  It  may  alfo 
abridge  or  alter  the  generality  of  the  premifes.  The  teneri'* 
dum  was  formerly  ufed  to  denote  the  lord  of  whom  and  the 
tenure  by  which  the  eftate  was  to  be  holden,  which  has 
long  been  tioneceflary :  it  is^retained  merely  by  cufiom. 

$hcp.TQuch.77*  An  exception  is  a  claufe  in  a  deed»  whereby  the  leflbr 
excepts  fomething  out  of  that  which  he  has  granted  before 
by  the  deed :  and  being  the  a£l  and  words  of  the  leflbr, 
fhall  be  uken^riSl^  againft  him.  In  every  good  exception* 
thefe  things  mud  always  concur;  1.  the  exception  muft 
be  by  apt  words,  as  •*  faving  and  excepting,"  &c.  2.  it 
miift  be  of  part  of  the  thing  demifed,  and  not  of  fome  other 
thing ;   3.  rt  rouft  be  part  of  the  thing  only,  ^nd  not  of  all, 

9n>.  Eiis.  €.  *be  greater  part,  or  the  effeft  of  the  thing  granted:  an  ex- 
ception, therefore,  in  a  leafe,  which  extends  to  the  whole 
thing  demifed,  is  void  ;  4.  it  muft  be  of  fuch  a  -thing  as  is 
feverable  froip  the  premifles  demifed,  and  not  of  an  infe* 
parable  incident ;  3.  it  muft  be  of  fuch  a  thing  as  he  that 
doth  except  may  have,  and  which  properly  belongs  to  him. 
It  muft  be  of  a  particular  thing  out  of  a  general,  and  pot 
of  a  particular  thing  out  of  a  particular  thing ;  6.  it  muft 
be  certainly  defcribed  and  fet  down:  therefore,  if  one  de* 
/  mife  a  manor  excepting  one  acre,  without  fetting  forth 
which,  or  what  acre  it  fhall  be,  the  exception  is  void. 

6bep.ToQch.8o.      The  reddendum  or  refervation  is  a  claufe  in  the  leafe, 

whereby  the  lefTor  referves  fome  new  thing  to  himfelf  out 
of  that  which  he  granted  before :  and  this  commonly  and 
properly  fucceeds.  the  tenendum^  and  is  ufually  made  by 
the  words  **  yielding  and  paying,"  and  fuch  like.  In  every 
good  refervation,  thefe  things  muft  always  concur:  1.  it  muft 
be  by  apt  words;  2.  it  muft  be  of  fome  other  thing  ifTuing 
or  coming  out  of  the  thing  granted,  and  not  a  part  of  the 
thing  itfelf,  not  of  fome  thing  ifTuing  out  of  another  thing  ^ 

3.  It 
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3*  it  muft  be  of  fucb  a  thing  whereunto  the  grantor  may 
bave  refort  to  diftrain ;  4.  it  moft  be  made  to  one  of  the 
grantors,  and  not  to  a  Sranger  to  the  deed. 

A  covenant  is  a  clanfe  of  agreement  contained  in  the 
leaTe,  whereby  either  party  is  bound  to  do,  perCam.  or 
give  fomethiog  to  the  other* 

A  condition,  or  provifo,  is  a  claiife  of  rellratnt  in  the  c^.  Lk.  35* 
ieafcy  which  is  commonly  expreffed  by  the  words  "  pro* 
^  vided/'  or  **  provided  always/'  or  words  fimilar. 
•   A  leafe  by  deed,  like  any  other  deed,  mnft  be  written,  iBLCoou  297. 
(or,  it  is  prefumed  printed ;  for  it  may  be  in  any  charader 
or  language);  but  it  cannot  be  upon  wood,  leather,  cloth, 
or  the  like,  but  only  upon  parchment  or  paper,  for  the 
writing  (or  printing)  ,opon  them  can  be  leaft  vitiated,  al« 
tered,  or  corrupted*    It  muft  alfo  haVe  the  regular  ftamps 
impofed  on  it  by  the  feveral  flatutes  for  the  encreafe  of  the 
public  revenue :  of  which  fee  hereafter* 

It  is  requifite  that  the  refpedive  parties,  the  leifor  and    F^rmalitia 
iMcc.  whofe  deed  the  leafe  is.  (hoold  feai,  and  now  in  al-      ^^^'fi^* 
moft  every  cafe,  fign  it  alfo :  an  inftiument  not  under  feal,  \  ^^  coin.^97. 
is  no  deed ;  for  a  feal  is  eflential  to  a  deed.    The  ufe  of 
feals  as  a  mark  of  authenticity  to  letters  and  other  in* 
ftruments  in  writing,  is  extremely  antioit*    The  method 
of  our  Saxon  anceftors  was  for  fuch  as  could  write  to 
fubfcribe  their  names,  ^an4  whether  they  could  write  or 

not,   to  affix  the   fign  of  the  crofs,  which   cuftom  our  ^ 

illiterate  vulgar  do,  for  the  moft  part,  to  this  day  keep  -  E 

wp>  ^y  figo»'»g  *  crofs  for  their  mark,  when  unable  to  .  ^ 

write  their  names.     [Lord  Hardwkki  calls  fuch  markf^ 
men.  3  MA.  389.]     This  negleft  of  figning,  and  cuftom 
of  retting  only  on  the  authority  of  feals,  remained  very 
long  among  us ;  for  it  was  held,  in  all  our  books,  that  feaU 
ing  alone  was  fufficient  to  authenticate  a  deed.    The  com- 
mon form  of  attefting  deeds, ''  fealedand  delivered,"  conti* 
nues  in  great  meafure  to  this  day ;  notwithftjinding  that  the 
fiatute  fi9  C.s.  c.  3.   commonly  called  **  The  flatute  of 
"  Frauds  and  Perjuries,"  revives  the  Saxon  cuftom,  and 
exprefsly  direAs  the  Cgning  in  all  grants  of  lands  and  many 
other  fpecies  of  deed| :  in  which,  therefore,  figning  (ecma 

to 
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to  be  noir  as  ncceflaiy  at  fcaling,  though  it  has  fomctimei 
hnn  bdd  ibat  the  ona  iiiclvdts  the  other. 
^it^ii'  ^^'  '^c  Icsie  mnft  dfo  be  deKrefcd,  cither  hv  ttie  parties 

thomfelvcs,  «  their  certain  attorney  or  attornies,  which 
dklinry  it  alfo  expreffed  in  their  atteftation  *' fealed  and 
**  delivered.^'  Almoft  any  mat^ifeftation,  however,  of  (he 
party's  intention  to  deliver*  if  accompanied  by^an  afi  im* 
porting  the  iaiae,  will  conftitate  a  delivery.  If  the  date  be 
falfe  or  impoffible,  the  delivery  a£certains  the  time  of  it. 
If  another  pefCon  feab  the  deed,  yet  if  the  party  delivers  it 
himfelf»  he  thereby  adopts  the  fealing,  and,  by  a  parity  oi' 
reafon,  the  figning  alfo,  and  makes  them  both  his  own. 
Every  deed  fliall  be  intended  io  be  delivered  on  the  day  it 
bears  date,  unlefi  the  contrary  be  proved. 

The  laft  reqttiCte  is  the  atteftation  or  execntion  of  the 
leafe  in  the  prefence  of  witnefles,  though  this  is  necei&ry. 
rather  for  the  pre&rvation  of  the  evidence,  than  to  con* 
flitute  the  eflence  of  the  deed.  Ever  iince  the  reign  of 
Henry  VIIL  the  witneffes  haveufoally  fubfcribed  their  at*. 
teftatioD,  either  at  the  bottom  or  on  the  back  of  the  deed :  but 
fuch  aftual  fubfcriptioA  by  the  witneffes  is  not  required  by 
law,  though  it  is  prudent  for  them  fo  to  do  in  order  to  aflift 
their  memory  «H^en  living,  and  to  fupply  their  evidence 
vrhen  dead.  A  fabfcribing  witacfs  to  any  inArument  may 
to  Mod.  333.  ^  compelled  to  give  evidence  receding  it :  for  tbcperfon 
t  Str.  I.  s.  c     ^Jy  ftthfcribing  his  name  as  a  wttnefs,  undertakes   to  give 

Cowp.  845*  ,  J  . 

BuU.  N.  F.  284.  evidence  at  a  proper  time  and  in  a  proper  manner. 

ft  Bi.  Con.  308.      A  leafe  by  deed  may  be  avoided  or  rendered  of  no  efie3, 

if  it- wants  either  i.  proper  parties  and  a  proper  fubjed 
matter ;  ••  writing  (or  printing)  on  paper  or  parchment 
duly  ftamped;  3.  fufficient  and  legal  words  properly 
difpofed ;  '4^  reading,  if  defired^  before  the  eicecution ; 
5.  fealing,  and,  by  the  ftatute  of  ftauds,  in  moft  cafesi 
figning  alfo;   or  6*  delivery.     Without  thefe  eflentials» 

Cro.Car.399.    it  is  void  4*  i«/t>.    It  may  alfo  be  avoided  by  matter  e^ 

^uU.N.P.*67.  pojij^ffox^zi^  1,  By  erafure,  interlineation,  or  other  al- 
teration in  any  material  part.  If  a  deed  be  altered  by  a 
ftranger,  in  a  point  not  material,  this  does  not  avoid  the 
"     deed  'f  but  ofiienirifet  if  it  be  altered  by  a  ftranger  in  91  point 

materiali 
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inateral»  for  the  witneffes  cannot  prove  it  to  be  Uie  a&  of 

the  party,  where  there  is  any  material  difference :  aa  im« 

material  alteration,  however,  does  not  change  the  deed, 

and  confeqnently  the  w imeffes  may  atteft  it  without  danger 

of  pei^ury.     But  if  the  deed  be.ahered  by  the  pa|ty  faim- 

felf  ,  though  in  a  point  not  material,  yet  it  avoids  it,  [unleft 

a  memorandinn  thereof  be  made  at  the  time  of  the  execution 

arid  atteftation.     2  BL  Com*  308.3  for  the  law  takes  every 

man's  aS  raoft  ilrongly  againft  himfelf.    So,  if  there  be 

fevcral  covenants  in  a  deed,  and  one  of  them  be  altered* 

this  deftroys  the  whole  deed ;  for  it  cannbt  be  the  fame,   . 

unlefs  every  covenant  of  which  it  confifts  be  the  fame  alfo. 

±.  By  breaking  off,  or  defacing  the  feal.    3.  By  delivering  s  BLCos.  30!, 

it  up  to  be  cancelled ;  that  is,  to  have  lines  drawn  over  it 

in  the  form  of  lattice  work  or  cancelK,  though  the  phrafe  is 

now  ufed  figuratively  for  any  manner  of  obliterating  or  de« 

facing  it.    4.  By  the  difagreement  of  foch  whofe  concur-  ihu  309. 

rence  is  neceflaiy  in  order  (or  the  deed  to  ftand  :  as  the 

hufband  where  a  feme-covert  is  concerned ;  an  infant,  or 

a  perfoa  under  durefs,  when  tboie difabilities  are  removed; 

and  the  like.  '^.  By  the  judgment  or  decree  of  a  court  of 

judicature.     This  was  antiently  the  province  of  the  court 

of  Star  Chamber,  and  now  is  that  of  the  court  of  Chancery ; 

and  is  exercifed  when  it  appears  that  the  deed  was  obtained 

by  fraud,  force,  or  other  foul  prafiice,  or  is  proved  to  be 

an  abfolute  forgery ;  in  any  of  which  cafes,  the  deed  may        , 

be  avoided  either  in  part,  or  toutly,  according  as  the  caufe 

•f  avoidance  is  more  or  lefs  extenfive. 

If  a  deed  begin  "  This  indenture  witneffeth,**  £c.  and  Co  Lit.  zzn. 
in  truth  the  parchment  or  paper  is  hot  indented,  this  is  no 
indenture,  becaofe  the  wordi  cannot  make  it  indented. 
But  if  the  deed  be  aftually  indented,  and  there  be  no  words 
of  indenture  in  the  deed,  y^t  it  is  an  indenture  in  law ;  for 
it  may  be  an  indenture  without  wCnrds,  but  not  by  words 
without  indenting. 

Ail  the  parts  of  an  indenture  make  but  one  deed,  and 
each  part  is  of  as  great  force  and  effeCl  as  all  the  parts  toge- 
ther :  fo  they  ire  eftecmcd  the  mutual  afls  of  the  refpeflive 
parties,  each  of  whom  may  be  bound  by  either  party  of  the 

fame, 
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iamb,  for  the  words  of  the  indenture  are  the  words  of  each 
partyi 

A  deed-poll  is  faid  to  be  a  deed  teftifyjng  that  only  one 
of  the  parties  to  the  agreement  hath  put  bis  feal  to  the  fame^ 
where  fuch  party  is  the  principal  or  only  perfon  whofe  con* 
fent  or  d&  is  neceflary  to  the  deed  :  it  is  therefore  a  plain 
deed  without  indenting*  a^nd  is  ufed  when  the  vendor*  for 
example^  s  only  feals,  and  there  is  no  need  of  the  vendee's 
fealing  a  counter-part*  becaufe  the  nature  of  the  contraS  is 
fuch  as  to  require  no  covenant  from  the  vendee. 

Every  deed  that  is  pleaded  (hall  be  intended  to  l;>e  a  deed- 
poll*  unlefs  it  be  alledged  to  be  indented.  A  deed-poll  is 
the  fole  deed  of  him  that  makes  it ;  and  the  words  thereof 
(hall  be  faid  to  be  his  words*  and  bincl  him  only. 

t  Efp.  R.  158.  The  leafe  heed.not  be,  proved  in  an  aflion  of  debt  for  the 
performance  of  covenants  thereiil*  judgment  and  fuggeilion 
of  damages  to  be  aflefled  on  the  writ  of  enquiry ;  for  the 
party  is  eftopped  to  fay  that  the  leafe  was  not  duly  exe« 
cuted. 

Cro.  EUz.  65S.       Whenever  a  leafe  is  pleaded  as  an  indenture*  it  muft  be 

fo  alledged. 

1  Efp.R.  89.         A  party  who  has  executed  a  leafe  (hall  not  be  permitted 

to  acknowledge  it;  but  it  mult  beproved  by  the  fubfcribing 
witncfs. 

Of  a  Leafe  by  Writing  without  Deed. 

2  wiif.  26.  A  leafe  for  a  term  of  years  may  be  created  by  writing 

without  deed.  .  The  ftatute  29  Car.  2.  c.  3.  /T  3.  cnafts*  that 
**  No  leafes,  eftates*  or  interefts  either  of  freehold  or  term 
of  years*  or  any  uncertain  intereit  (not  being  copyhold  or 
'  cufiomary  intereft)  of*  in,  to*  or  out  of  any  mefluages*  &c. 
ihall  be  alligned*  granted*  or  furrendered*  unlefs  by  deed  or 
note  in  writings  figned  i>y  the  party  fo  afiigning*  granting* 
or  furrendering  the  fame*  or  their  agents  thereunto  lawfully 
authorized  by  writing*  or  by  a£l  and  operation  of  law.^' 
5  Bur.  2827;  In  the  cafe  ot  Fry  and  Philips^  one  Jones  granted  a  leafe 

for  99  years*  ii  three  perfons  fiiould  fo  long  live.  The  ex- 
ecutrix  of  the  grantee  afligned  to  one  Peninton  by  indorfe- 
ment  on  the  leafe  in  thefe  words*  "  I  affign  ail  my  title,  &c* 
[^  to  Mr.  Thomas  Peninton  for  fix  guineas  e"  which  writing 
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Va3  neither  fealed,  delivered,  nor  ftatnped.  Peninton  en^ 
tered«  andexaflly  in  the  fame  manner  afligaed  to  one  Fry, 
who  entered  and  was  poflefled ;  but  in  1756  gave  up  the 
poffeffion.  The  executrix  of  the  grantee  was  then  dead. 
H^r.  executor  had  never  entered  or  done  any  aft  of  owner* 
ihip  ;  but  in  1776  he  regularly  affigned  to  Fry :  at  that  time» 
however,  PkiUps  was  in  poffeffion  under  a  grant  from 
jfona^  made  by  him  on  Fry  giving  up  the  pofteilion.'  The 
queftion  for  the  opinion  of  the  court  was,  "  Whether  any 
thing  paffed  to  Fry  by  the  laft  affignment  made  to  him  by 
the  executor  of  the  executrix  of  the  grantee*  which  exe«* 
cutor  himfelf  never  wasin  poffeffion  ?'*  which  queftion 
the  court  did  not  determine ;  becaufe,  upon  tl^e  whole  of 
the  cafe,  Fry  had  a  right.  Lord  Mansfield  ioM  the  connfel 
that  a  point  had  occurred  to  ihe  court  which  had  not  been 
mentioned  in  the  argument.  If  the  indorfement  by  the 
executrix  carried  a  legal  intereft  in  the  term  to  Peninion^ 
from  Eiizabeth  French^  and  Peninton^^  indorfement  to  Fry 
had  a  like  efiefi,  then  Fry  had  the  whole  leafe  in  him ;  and 
by  the  ftatute  of  Frauds,  09,  C.  2.  c.  3.  s.  3.  it  may  be  af. 
figned  by  a  noie  in  writing  i  and  fuch  a  iiote  in  writing 
need  not  be  either  fealed,  delivered,  or  flamped,  as  a  deed 
mufi.  His  Lordfliip  mentioned  a  cafe  in  the  Common 
Pleas,  Trinity  term,  17559  between  Farmer  and  Roger s^  in 
which  it  was  refolved,  "  that  by  the  ftatute  of  Frauds  and 
Perjuries  a  leafe  far  any  term  of  years  may  be  created  by 
writing  without  deed^  and  that  the  fame  may  be  furrendered 
by  deed  or  note  in  writing :  and  the  court  held  that  there 
was  no  occa&on  for  any  ftamp  dt^ty  upon  the  note  or  in- 
dorfement, it  not  being  by  deed :  [which  however  is  now 
rendered  neceffary,  itfliould  fecm,  by  ftat.  23  G.  3.  c.  58. J 
So,  in  the  prefent  cafe,  the  legal  intereft  in  this  term  might 
be  affigned  by  a  note  in  writing.  Mr.  Juftice  AJion  was  of 
the  fame  opinion.  Elizabeth  French^  by  writing  under  her 
hand,  indorfed  on  the  back  of  the  indenture,  affigned  to 
Ptnintcn,  This  writing  was  neither  fealed,  delivered*  nor 
ftamped.  Pcninton  entered  smd  then  affigned  in  the  fame 
manner  to  Fry*  The  executor  of  Elizabeth  French  had 
nothing  to  convey.— I>ord  Mansfield.  The  court  muA  take 
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the  wbole  of  wbtl  U  ftated  in  tbecaf(?»  and  upon  the  wbok 
of  the  qde  the  plaintiff  hju  a  right. 

fl/*  a  Ixafi  by  Parol  Demi/i. 

A ieafe  iiui^  likewiie  be  made  by  parol  Atmxh^  or  verbal 
contraA :  with  refpeft  to  which,  by  the  before-mentioned 
ftatate,  29  C*  1*  c.  3.  commonly  called  The  Statute  of  Frauds 
and  Perjuries,  feveral  things  mud  be  evidenced  by  writing, 
of  whichi  before  that  ftatote,  parol  evidence  had  been  bii* 

icient. 

'  By  that  ftatute,  ail  levies,  eftates  of  freehold,  or  term  of 
years,  created  by  parol  and  not  put  into  writing  and  figned 
by  the  parties  making  the  fame,  or  their  agenta  thereunto 
lawfjilly  authorized  by  writing,  (hall  have  the  effeft  of 
e&ates  at  will  only;  except  leafesnot  exceeding  three  years 
from  the  making,  whereupon  the  rent  refcrved  amounts  to 
two  thirds  of  the  improved  value ;  and  no  fuch  eftate  or 
int^reft  fliafl  be  granted  or  furrcndered  but  by  deed,  or 
'  note  in  writing. 

The  meaning  of  the  ftatute  was,  that  fuch  an  agreement 
fiiould  not  operate  as  a  term.  A  parol  agreement,  therefore, 
to  leafe  lands  for  f<9iir  years,  creates  only  a  tenancy  at  will : 
but  what  wat  confidered  as  a  tenancy  at  will  at  the  time 
when  the  aft  paffied,  has  been  fince  properly  conflrued  to 
enure  as  a  tenancy  from  year  to  year* 

So,  a  general  parol  demife  at  an  annual  rent,  where  the 
bulk  of  the  farm  is  endofed,  and  a  fmall  part  of  it  lies  in 
the  open  common  fields,  is  only  a  leafe  from  year  to  year, 
and  not  for  fo  long  as  the  ufual  courfe  of  huibandry  extends. 

A  leafe  for  three  years,  to  commence  infutura  by  parol, 
is  not  warranted  by  the  ftatute  of  Frauds* 

But  a  bafe  by  parol  for  a  year  and  a  half,  to  commence 
after  the  expiration  of  a  leafe  which  wanu  a  year  of  expir- 
ing, is  a  good  leafe  within  the  ftatute ;  for  it  does  not  ex. 
ceed  threrf  years  from  the  making. 

_ _^^       If  land  be  leafed  to  if  for  a  year,  and  fo  from  year  to 

Oo.EU*,775»   y^jy  5^3  long  as  both  parties  fliall  agree,  Ais  is  a  leafe  for 

two  years  certain ;  and  if  the  leffee  hold  on  after  two  years, 
he  is  not  a  leffcc  at  will,  (as  the  oM  opinion  was)  but  for  a 
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year  cfttuin  i  fptr  bis  hcddiag  mj^v^  ?grtc0i<ili  tb  the  ^U 
giiial  eoiUnid  >  te4  fuch  cseci|iQty  C9otra£|  U  not  ▼oi4  by 
thf  iniitc  #r  Vrw^*  kif  ther^  ii  no  term  for  above  two 
yean  ever  ta%&hmf  u  thn  bipe  tine.  But  if  the  origiaal 
conirafi  wer^  only  for  a  yeM*  i^t  81.  ^<f  ann-  rent,  witlioui 
iseniioiuiig  ^y  time  cenaia,  it  would  be  a  teoaocy  at  will 
after  the  expiration  of  the  year;  ^olefi  t^iere  vere  fome 
(svi4eiice,  ^y  n  regvl^r  payment  pi  rent  annually,  or  half 
yearly,  that  th^  int^t^  of  the  partiei  was  that  he  Oiould  be 
tenant  for  a  year » 

If  a  landlord  le^  fgjr  fieven  years  )>y  parol,  though  the  s  T.  R.4rt; 
leafe  he  void  by  the  ftatute  pf  Frauds^  as  to  the.  duration  of 
theteriD^  the  tenant  holds  under  the  tenns  of  the  Jeafe  in 
Other  refpe£ls,  as  to  the  rent^  the  time  of  the  year  when  the 
tenant  is  to  quit,  &c. 

So,  where  tb^  teiuint  holdl  over  after  the  eapiration  of  J^'V. 
hi$  term  wilbo^t  having  eaterfd  Mito  any  new  eoniraft^  he 
holds  upon  the  fonner  terms. 

If  one  fay  to  me,  •*  You  jhall  have  a  leafc  of  my  lands  in  ^  j^^  ^^. 
D.  for  twenty-one  years,  paying  ihereof  ten  fliillings  per 
ann.  make  a  leale  in  writing  and  I  will  feal  it,"  this  was 
agreed  to  be  a  geod  Icsfe  by  ppr^If  bei^g  before  ^  J^a^^te. 

0 

S£CTZOtf  II.     Of  u^ifidrini  Leafis. 

The  rtgi/lry  ofd^eds  has  been  rendered  ncccfliry  In  par- 
ticular parts  of  the  kingdom,  by  certain  ftatutes  pafled  at 
Various  periorlft  of  timci  in  order  to  prevent  thp  frauds 
which  were  praAifed  by  means  of  fecret  transfets  and  prior 
mortgages. 

The  fiatute  d  &  3  Ann.  r.  4^  ena£ls,  that  a  metnortal  at 
all  deeds  and  conveyances  made  and  executed  in  the  Weft* 
Riding  of  the  county  of  Y^A^  after  Septemkr  ^9,  1704 ; 
whereby  any  honors,  |nan<Mrs,  limds,  ^.  may  be  #ny  way 
afieAed  in  law  or  eqtiity,  ipay,  at  the  elefiipn  of  the  pany 
or  parties  concaned,  be  regillered  in  ati  office  to  be  kept  at 
Waktfidd^  in  the  fatd  Riding,  for  that  porpofe ;  which  me* 
morial  mud  be  written  and  dtre&ed  to  the  Regifter  of  the 
faid  office;  and  muA  be  under  the  hand  and  feal  of  iome  of 
one  of  the  grantors^  or  grantees,  his  or  their  guardians  or 
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triifiees,  attefted  by  two  witnefles,  diie  whereof  to  be  one 
of  the  withefles  to  the  execution  of  fuch  deed  or  convey- 
ance ;  which  witnefs  (hall,  upon  oath  before  the  faid  ^  re- 
gifter  or  his  deputy,  prove  the  figning  and  fealing  of  the^ 
faid  memorial,  and  the  execution  of 'the  deed  or  conveyance 
therein  ftientiotied  i  and  that  every  fuch  memorial  (hall  con- 
tain'the  date  of  fUch  deed  or  conveyance,  and  the  names  and 
additions  of  all  the  parties  thereto,  with  the  places  of  their 
abode ;  and  Ihall  alfo  mention  the  honors,  manors,  lands, 
(3c.  contained  in  fuch  deed,  &c.  and  the  names  of  the  pa- 
riflxes^  6fc.  wherein  they  are  fituated :  every  deed  or  con- 
veyance that  (hall,  atany  time  after  fuch  memorial  is  (o  re- 
giftered,  be  made  and  executed  of  the  honors,  manors,  lands, 
tffc.  or  any  part  thereof  contained  in  fuch  memorial,  (hall 
be  adjudged  fraudulent  and  void  againft  any .  fubfequent 
purchafer  or  mortgagee  for  valuable  confideration ;  unlefs 
ftich  memorial  thereof  fliall  be  regiftered  as  the  a6l  re- 
quires,  before  the  regiftering  of  the  memorial  of  the  deed  or 
conveyance  under  which  fuch  fubfequent  purchafer  or 
mortgagee  ihall  claim. 

The  ftatute  6  Ann.  c.  35.  contains  provifions  of  a  firoilar 
nature  with  refpefi  to  the  £ail  Riding  of  the  fame  county, 
and  the  town  of  Kingflon-upon^HuU^  and  appoints  the  Re- 
gifter-ofiBee  to  be  kept  in  Beverley^  in  the  faid  Riding. 

The  ftatute  8  G.  2.  c.  6.  contains  provifions  of  a  fimilar 
nature  with  rcfpefl  to  the  North  Riding  of  the  fame 
county. 

The  ftatute  7  Ann*  c,  20*  contains  provifions  of  a  fimilar 
nature,  with  refpe£l  to  the  county  of  Middleftx.  The  Maf- 
ter  of  the  King\s  Bench  to  be  the  Regifter  who  may  ap* 
r  point  a  deputy,  both  of  them  to  be  under  the  controul  of 
the  Lord  Chancellor^  by  whom  rules  may  be  made  for  the 
management  of  the  office,  which  is  to  be  kept  in  ot  near  the 
Inns  of  Court,  or  Chancery.  The  Regifters  to  endorfe  a 
probate  of  tw^xy  deed  fo  regiftered,  which  certificate  (hall 
be  allowed  as  evidence  of  fUch  regiftry  in  all  courts  of  re- 
cord whatfoever.  Upon  certificate  and  proof  made  to  the 
regifter  that  money  due  on  a  mortgage  entered  in  the  re- 
giftry has  been  fatisfied,  the.  Regifter  Ihall  make  ah  entry 
thereof  ia  the  margent  againft  the  enrollment* 

By 
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'  By  ftatute  25  6.  s.  c.  4.  the  deputy  of  the  chief  clerk  oF 
the  Kifig*s  Bench^  is  appoioted  a  Regifter  for  MiddU/ex^ 
inflead  of  the  chief  clerk. . 

B7  thefe  ftatutes,  deeds,  conveyances*  and  devifes  by 
will  fl&all  be  void  againft  fubfequent  purchafers  and  mort- 
gagees, unlefi  regiftered  before  the  conveyances  linger 
which  they  claim ;  aifo,  no  judgment,  ftatute,  or  recogni- 
zance, Ihall  bind  any  lands  in  thofe  counties,  biA  from  the 
time  a  memorial  thereof  (hall  be  entered  at  the  Regifter-of- 
fice*  But  the  a&s  do  not  extend  to  copyhold  eftates,  leafes 
at  a  rack-rent,  or  to  any*  leafes,  not  exceeding  twenty-one 
years,  where  the  pofleffion  goes  with  the  leafe;  nor  to  any 
chambers  in  the  inns  of  court. 

Regiftering  an  aflignment  is  not  regiftering  the  leafe.  %  Str.  1064. 
Therefore,  whece  the  defendant  claimed  under  a  leafe  made 
in  1730,  which  was  foon  after  mortgaged,  and  in  173I9  fold 
out  and  out  to  the  defendant ;  the  original  leafe  was  not 
regiftered,  \>ui  the  firft  mortgage  of  it,  and  the  defendant's 
puf  chafe  wext:  and  it  not  being  a  leafe  at  rack-rent,  the 
queftion  wa^,  whether  this  was  a  regiftry  within  the  meaning 
of  7  Ann.  c.  so  ?  and  the  Chief  Juftice  (Holt J  held  it 
not  to  be  fufficient ;  for  the  aft  fays,  the  deed  under  which 
the  party  claims,  with  the  witnefles  names,  (hall  be  regifter* 
ed ;  and  of  this  a  fubfequent  purchafer  can  have  no  notice 
by  the  bare  regiftry  of  the  aflignment,  and  it  is  aifo  required 
that  the  original  be  produced  to  tbe  officer. 

On  a  provifo  in  a  leaCe  of  lands  of  the  Putchy  of  Lancaf* 
ttr^  according  to  ftat.  87.  H.  8.  c.  11.  that  it  (hould  be  en- 
rolled with  the  auditor;  the  certificate  of  the  auditor  on  the 
maigin  was  held  to  be  fufficient  evidence  of  the  enrolU 
inent. 
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Section  L    Of  Agreements  for  Leafes^  and  the  Rcnudie^ 

.  thereon. 

« 

APA^BR  eobuu^Bg  w<mlB  oF  prcfem  contna*  witV 
*ft  agMeMvetit  that  ^'  the  iieffee  fiiatl  take  paflefiton 
**  itiittiedialifcl)r,**  «&d  that  *^  a  leafe  Iball  be  executed  in 
^fo^tinC*  6ptnxitn  only  as  «&  egreement  for  a  leefe,  and 
hdt  as  a  Imft  itfelf. 

Sd,  in  veX^tSt  to  cepyhold  pt«miflSte»  an  inftrumem  on  an 
Jigreeniifent  flamp  retttlng  that  A.  in  cafe  he  ihoukl  be  eiu 
titled  to  c^rtaiii  copjrhold  premifiei  on  the  death  of  B.  would 
ianmediately  demHe  the  fame  to  C.  declaring ''  that  he  did 
^  agtee  to  dMiife  and  let  the  fame^"  With  a  fubfeqnent  co# 
teftant  to  ^to&jXt  a  lieenee  to  let  from  the  lord,  operacea 
only  as  an  agreement  for  n  Italb,  and  ftot  as  an  abfotute  de« 
ihifift*. 

S6,  though  Mrords  ih  an  agreeme9t»  tliat  "  4*  Am}!  hoM 
•  and  cAjoy,  &t.**  if  not  accOAipanied  by  reftraitdng  words/ 
operate  as  worch  of  prefeni  demife^  yet  if  they  be  followed 
by  others  which  (hew  that  the  parties  intended  that  theiw 
Ihould  be  a  leafe  in  future,  they  conftitute  merely  an  agrees 
menC  for  a  leafe-;  for  the  whole  muft  depend*  in  this  and 
fimii^  cafes,  on  the  intention  of  the  parties. 

Where  An  by  agreement  in  writing,,  but  not  ftateped,  ar« 
tided  with  J3«  to  grartt  him  a  leafe  for  twenty-one  years,  and 
B.  entered  and  conliniibd  in,  pofleffion  eighteen  years,  but 
no  leafe  was  ever  tendered  by  A.  or  demanded  by  B.  the 
agreement  was  held  to  be  a  good  defence  in  an  aftion  of 
eje&ment  brought  by  Af  This  cafe,  however,  feems  incon- 
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fiftent  with  the  priocipfei  opoo  which  other  otfet  fmUkXj 
cir^uioibDced  have  been  rukd,  and  has  bulced  hcen  fince 
doiibttfd.    The  rule  cer^inly  does  not  extend  to  liie  Cile  of 


aporchafer. 

The  tnUleeof  a  term,  for  the  benefit  of  credkort,  not  hav-  1T.B.71S 
ing  notice  of  an  agreement  for  a  leafe  made  pr^iooa  to<|io 
grant  of  the  term,  has  been  permitted  to  maintain  ejed« 
mem  agsinft  the  tenant  in  pofieffion  onder  the  agtetnent^ 
on  the  pound  that  the  title  of  the  tenant  being  only  a 
doubt&i  e^ity;  could  not  be  let  up  againft  the  legal  lUn 
of  the  trufiee* 

Chancerjr  will  enforce  the  performance  of  an  agreement  Jbwn^  Ai 
as  if  articles  were  to  make  a  Jaafe,  9c*  _  ^^^'^ 

An  agreement  therefore,  (or  a  leafe  mini  a  dean  and  Acpccaaciit,  ' 
chapter,  executed  by  the  dean  for  hifflfelf  and  rhaptcr,  ^*  ^' ''^ 
though  figned  by  hsin  only,  fliall  bind  the  chafter  notwtth. 
fianding.-^Dean  and  chapters  for  fear  of  incnrring  the  pe* 
nalties  of  the  reftraining  ftatutes,  (of  whieh  hereafter)  hav4  ' 
been  carefal  of  preferving  the  fame  defcription  in  their 
-  leafes  lince«  as  they  did  before  thofe  ftatntes;  and  poffibly 
at  the  time  of  the  old  leafiss,  there  itiight  be  bams,  or  an* 
tient  buildings,  which,  after  fuch  a  length  of  time,  moft  have 
been  long  fince  decayed  and  gone :  the  court  thnrsCore  Will 
not  decree  a  fpecific  performance  of  covenants  (or  repairs  s 
but  will  leave  the  party  10  diesr  a£lion  at  law  far  the  nofl* 
performance ;  neither  will  they  decree  that  n  tenant  in 
fuch  cafe  (hall  deliver  ujp,  at  the  expiration  of  bis  leafe,  the 
premiffes  with  fuch  buildings  npon  them,  when  there  iff 
DOS  the  leaft  proof  that  they  were  in  being  at  the  auiking 
of  the  leafe. 

If  am  a^eement  be  by  il»  J},  and  C.  to  make  a  leafe*  and  t  Vem.  ate. 
it  is  executed  by  A.  it  Ihall  be  decreed  tha^  B*  and  C*  who 
Were  the  iam  of  A.  OuU  execnte  it,  tfaongh  tfae^i^greenieni 
was  by  paiol ;  for  it  was  out  of  the  ftatnte« 

With  refpcfi  to  ^aira/  agreements,  it  is  an  eftabliftcd^e,  ^  Rro.  r  ^s, 
that  a  parol  agreement,  fmrt  pajiurm^^  is  not  witUn  the  ^  scr/T^r* 
pvovifiotts  of  Ae  ftatute  of  Frauds,  bat  Will  bo  decreed  to 
be  ezccoted  by  a  court  of  e^iuity ;  for-where  a  part  of  the 
agreement  is  perforaaed  on  one  fide,  it  is  bcrt  comino|i  jnf« 
tiop  thai  it  be  oartied  iMp  exiocutioo* 


? 
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Ambi.  5S6.      *   As  to  whit  aCb  amoant  to  a  part  performance^  the  gene^ 
ro.    .  412.      ^j  ^^  ^^  ^^^^  ^j^^  ^^  ^^g  ^^  j.^^j^  ^  could  be  done  with 

no  other,  view  or  defign  than  to  perform  the  agreement,  and 
not  fuch  as  are  merely  introductory  or  ancillary  to  it. 

3  Atk.  4.  •  Delivery  of  poffeffion  or  payment  of  money,  therefore,  is 

a  part  performance  of  an  agreement  not  reduced  into  writ- 
iiig.  ' 

\  Atk^lu       '    '^^p  up<^  ^^  agreement  for  the  furrender  of  a  term 
where  the  leffor  accepts  the  key,  he  (hall  be  bound  to  ac-^ 
cqpt  of  the  furrender. — But,  though  taking  poiTeffion,  or 
fuch  other  z&  in  purf uance  of  an  agreement,  is  fufficient 
T  evidence  to  have  the  agreement  decreed,  yet  the  ctrcum«  - 

ftance  of  vendees  ordering  conveyances  to  be  drawn  in  pur* 
fuance  of  a paroF agreement,  and  going  feveral  times  to  fee 
the  premifles,  and  a  letter  from  the  vendor,  mentioning  the 
agreement,  but  not  the  price,  will  not  induce  the  couirt  to 

I  Ed.Ca.  Abr.   ^wr^©  *  performance;,  nor  will  fending  an  appraifer  to  va- 

»^  luc  the  thing  agreed  for. 

Pre.  Cha.  561.    '   So,  in  another  cafe,  it  is  faid,  that  where  a  man  on  pro«^ 

mife  q(  a  leafe  to  b^  made  to  him,  lays  out  money  in  im« 
provementSi  he  ftall  oblige  the  lefibr  afterwards  to  execute 
a  leafe,  becaufe  it  was  executed  on  the  part  of  the  leflee* 

i  BrovR.  149-        Therefcte,  where  a  lefibr  made  a  verbal  promife  to  his 

.    leflee,  to  fecure  him  in  the  pofTeflion  of  the  premifles  during 

the  leffee^s  life,  in  confequence  of  which  promife  the  lef<* 

fee  made  confiderable  alterations  and  improvements,  and 

after  the  leflbr's  death,  a  memorandum  of  this  promife  was 

/'  '  found  among  his  papers,  yrherein  he  exprefied  a  hope  that 

the  fame  would  be  obferved.  Lord  TAurlaw  held  that  die 
memorandum  took  the  cafe  out  of  the  llatute  of  Frauds, 
and  dire&ed  a  leafe  to  be  made  for  ninety*  nitie  years,  de- 
terminable on  his  life. 

I  Atk.  499.  But  the  bare  entry  of  a  fie  ward  in  his  lord's  contra£l  book 

with  his  tenants,  is  not  an  evidence  of  itfelf  that  there  is  an 

agreement  for  a  leafe  between  the  lord  and  one  of  the  te- 

nants,  hut  muft  be  fupported  by  other  proof. 

Plaintiff,  purfuant  to  a  parol  agreement  for  a  building 

X  Eq.Ca»  Abr.  Jesfeof  Wild*houfe,  had  proceeded  to  pull  down  part  and 

*^*  build  part.    Before  any  leafe  executed,  the  owner  of  the 

foil  died.    The  defendants^  bis  reprefenutif^s,  knew  no* 

thing 
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thing  of  tbe  matter,  mod  infifted  on  the  ftatute  of  Frauds. 
The  Lord  Keeper  difmifled  the  bill,  but  on  an  appeal  to  the 
Lords  in  Parliament,  hisdifmiffion  wa3  reverfed,  and  a  build- 
ing leafe  decreed. 

If  there  be  a  parol  agreement  for  a  leafe  for  twenty -one  >  Str.^s^ 
years,  and  leflee  enter  and  enjoy  for  feveral  (as  for  exam- 
ple, fix)  years,  be  fhall  sot,  upon  a  bill  brought  to  compel 
faim  to  execute  a  counterpart  for  the  rcfidue  ol*  the  term, 
plead  tbe  ftatutet 

Though  the  agreement  be  by  parol,  yet  if  it  be  agreed  to  i  Eq.  ca.  Afcr. 
be  reduced  into  writings  and  part  of  the  agreement  is  exe«  ''* 
cuted,  but  the  reducing  of  it  into  writing  is  prevented  by 
fraud,  it  may  be  good. 

Therefore,  an  agreement  to  affign  a  term  and  goods,  and  ^  ch.  ia.i35,i. 
that  it  (hould  be  put  in  writing,  was  decreed  to  be  executed,  '  Ven^isi. 
it  being  part  of  the  agreement,   that  it  (hould  be  put  in 
writing,  and  part  of  the  money  having  been  paid. 

So,  if  a  leafe  by  A.  to  f .  is  agreed. by  parol,  and  drawn  j^^j^  ^sr  s. 
and  ingroffed  by  the  coonfel  oi  £.  and  afterwards  executed 
by  ^.  it  Aall  not  be  avoided  bjiF. 

Bilb  were  to  have  an  execution  of  pard  agreemenu  j[J^^*  ^*'  ^^' 
touching  leafes  of  houfes,  fetting  forth  that  in  confidence 
of  thefe  agreements,  the  platntifi  bad  expended  great  fums 
about  the  premiffes ;  and  it  was  alltdged,  that  it  was  agreed, 
,that  the  agreements  flioald  be  reduced  into  writing  i  the  de« 
fendant  pleaded  the  ftatute  of  Frauds.  Lord  King  faid,  that 
the  difficulty  was,  that  the  a£k  makes  void  the  eftate,  but 
does  not  fay  that  the  agreement  itfel£  ihall  be  void;  and 
therefore,  he  thought,  that  if  that  fubfifled  f o  as  to  entitle 
tbe  party  to  damages  at  law,  it  might  be  decreed  in  equity, 
and  direfied  that  point  to  be  tried ;  and  faid,  that  after* 
wards  he  would  confider  farther  of  it :  but  as  to  tbe  im« 
provements  made,  his  LordChip  was  clearly  of  opinion,  that 
lor  fuch  as  were  of  ufe  and  neceffity,  and  not  merely  for 
humour  and  fancy,  the  party  was  entitled  to  have  fatisfac* 
tioD. 

Where  there  is  an  agreement  by  parol,  and  part  of  it  ex«  j^^^i^  5.^ 
ecttted,  equity  will  decree  ^ecific  execution  of  thtf  whole ;  9  Mod.  ^ 
but  where  there  is  an  agreement  by  writing  executed,  eyi« 
4coce  cannot  fupply  any  defeft  in  that  i^eemeat,  which 

wa«  , 
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wft$  imended  to  be  part  of  that  agreemeot^  ba^  was  not  in« 
fcrted  in  it;  [unleTi,  as  it  cooceivedt  in  cafe  of  fraud.] 

t  Vtz.  Ml.  ^^^*  *^  ''^^^  '*  ^'^  agyrceiaeiit  in  writing  for  takii^  a  boufe 

at  3a  /•  the  owner  to  put  it  in  repair,  and  aftcoirardi  a  parol 
agreement  for  40/.  the  owner  having  rebuilt  with  the  te- 
nant's confentft  and  the  leflee  briiigs  a  bill  for  fpecific  per« 
fornance  of  the  written  i^eemeot.  parol  evidence  may  be 
given  of  the  ntw  agreement  to  rebut  the  equity  prayed* 

J  Atk.388.  So,  if  a  bill  is  brought  to  carry  into  execution  an  agree* 

ment  for  the  leafe  of  a  houfe,  the  defendaiit,  the  leffor, 
fhall  be  admitted  to  parol  proof  that  the  plaintiff^  who  wrote 
the  agreement,  omitted  to  make  the  rent  (wbich  was  re* 
duced  to  9/.  inftead  of  14/.  the  former  rent,)^ payable,  cleaf 
of  all  faxes. 

s  Br«.  R.  tti        A  leikr  afces  a  parol  agreemssit  out  of  the  ftalute;  bni 

I  Atk.^ii.'  wherwer  a  letter  b  reliied  on  as  evidence  of  an  agreement, 
it  teuft  be  ftamped  before  si  can  be  read ;  it  UMift  alio  fur« 
nifli  the  terms  of  the  agreement,  or  rouft  at  luSL  refer  to 
feme  written  agreement  in  wbicb  the  terms  are  fet  forth* 

3Atk.503.  There  have  been  cafes  where  a  letter  written  to  a  man's 

own  agem,  and  feuing  forth  the  terms  of  an  agreement  as 
concluded  by^  him,  bss  been  deemeil  to  be  a  figning  within 
tbe  ftatote,ind  sfreedde  to  tba  provifimi  of  it* 

Therefore,  whei«  tkam  was  a  complete  agreement  in 
writing,  and  a  perfan  wbq  ie  a  party,  and  kwws  the  con* 
tents,  fnbfcribes  it  as  a  witoefs  only,  he  se  bound  by  it,  for 
it  is  a  figning  wiiUn  the  ftatnte'  of  Frauds.— The  meaning. 
of  that  flatuie  is  to  redoce  cosxrafls  fo  a  certainty,  in  order 
to  aimd  perjuiy  on  the  one  hand,  and  fraud  on  the  other ; 
and  therefore,  both  in  conns  of  equity «  and  common-law, 
where  an  agreement  has  been  redueed  to  fuch  a  certainty, 
and  the  fiibftanee  of  the  ftalute  can  be  complied  with  in  the 
material  part,  the  forma  hai^  ^ever  been  infifted  upoiu 

If  there  be  an  agreement  far  a  leafe  in  tbe  county  of  i^,, 
where  tbe  leOer  afually  repairs,  at  30/.  per  ami.  without 
faying  who  Ihall  repair,  if  it  appear  that  the  lapd  is  of  greater 
vahie,  it  flmll  be  decreed,  thai  tihe  leiee  Audi  taike  a  leafe 
and  do  the  repaif^,  and  psf  30/*  per  nee.  without  deduc-* 
tton,  except  for  u»es  by  parlittnent. 
Articles  of  agreement  aaay  be  reQiSed  by  ihe  mtnutes. 

-  Th# 
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The  court  will  not  relieve  agtiinft  a  contnd  in  writing,  3  Vcs.  3x7. 
unleb  there  is  exprefii  proof  of  the  raiftakc  of  the  iatentioa 
of  the  parties. 

If  therefore  a  k»<l  is  given  with  a  penalty,  a  fpecific  ciw  Ca.  xSt. 
perfbnoance  (hall  not  be  decrted ;  for  ihe  partjr  has  relied 
upon  thepenahj* 

On  a  coveaam  to  bo3d«  the  leflbfs  are  entitled  to  come  3  Atk.  5x5. 
into  a  court  of  equity  for  a  fptfctfic  performattce,  but  not  ^  ^^'  ^  '^^' 
on  a  covenant  to  repair. 

Specific  performance  nay  be  decreed  againft  one  become  ^  y^^  ^ 
a  lunatic  fince  the  agreetnent,   if  the  legal  eftate  is  in 
trufiees* 

In  bills  for  ^cific  performance,  the  court  never  gives  x  Atk.  573. 
relief  where  the  aft  it  inpoffibte  to  be  done,  but  leaves  the 
party  to  his  letnedy  at  law. 

If  an  agreement  be  otherwife  than  certain^  fair,  and  juft  3  A:k.  3S6. 
in  all  iu  pans,  ihe  eoart  will  not  ilecree  a  fpecific  per* 
forinance* 

The  conllant  doSrine  of  the  contt  is,  that  it  is  in  their  ibid,  389. 
difcretion  whether  they  will  decree  a  fpecific  performance, 
or  leave  the  plaintiff  to  his  remedy  at  law. 

If  either  of  the  parties  to  an  agreement  for  a  leafe  refafe  RemedUsmt 
to  perform  the  ftipulations' which  it  contains,  befides  the  re«      ^v* 
Kef  which  a  hill  in  equity  for  a  fpecific  perf^artaance  may 
afford  him,  the  party  injured  has  one  of  two  remedies  at 
eo&mkm  law ;  namc^,  n  pOion  of  debt,  or  covenant  if  the 
^reement  beby  dted,or  an  aflion  cf  debt,  or  ipecial  qfump^ 
fi^  if  it  be  dthet  by  wriiing  without  deed,  or  by  parol,  pro* 
vtdeA  the  cotiitaft  be  to  be  performed  within  a  year  ^om  ^^  c  2.  c.  3. 
the  making  thereof. 

An  aaion  of  covenant  lies  when  a  man  covenants  with  q^„,  j^.^  y^^ 
aMther  by  deed  to  do  femething  and  docs  il  not ;  and  Covcnaar, 

it  lies  upou  a  covenatii  in  any  deed,  whether  indented 
ox  poll. 

But  covenant  does  not  lie  upon  an  agreeibent  without  ^^^ 
deed ;  but  an  aftion  upon  the  cafe :  except  in  London^ 
where  coirenantXes  %rhhoot  deed,  by  cnftom. 

A  covenant  is  the'  agreement  ox  confcnt  of  two  or  more  shcp.  Toijciu 
by  deed  in  wtidng,  fealed  ?nd  delivered,  whereby  eidier  or  '^* 
j0|^  of  the  parties  dotb  prQUJifc  to  the  other,  that  fomething 

IS 
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i<  done  already^  or  fliall  be  done  aherwardi.  He  that 
makes  the  covenant  is  called  the  covenantor,  and  he  to  whom 
it  is  madet  the  covenantee. 

Bae.  Abr.  tit.         The  law  does  not  feem  to  have  appropriated  any  fet 

(Ars!)*^'  fonn  of  words  which  are  abfolutdy  neceffary  to  be  made  ufe 
of  in  creating  a  coventot;  and  therefore  it  feems  any 
words  Will  be  effefiual  for  that  purpofe^  which  (hew  the  par- 
ties concurrence  to  the  perfonnance  of  a  future  afi. 

Bttlt.  N.  P.  i6x.  AH  covenants  are  to  be  Uken  according  to  the  intent  oif 
the  parties;  but  if  there  be  any  doubt  on  the  fenfe  of  the 
words,  fuch  con&ruAion  (hail  be  made  as  is  moft  ftrong 
agatnd  the  covenantor. 

llii^  In  covenant  all  is  recoverable  in  damages,  and  thofe  will 

be  what  the  party  can  prove  that  he  has  aQually  fuftained  $ 
therefore  in  covenant  it  is  fufficient  to  aflign  the  breach  in 
the  words  of  the  covenant. 

Com.  Dir.  tit.        ^^  *  ®*"  covenants  with  B'.  to  do  a  perfotial  thing,  and  B. 

Covenant(B.i.)  dies,  his  executor  or  adminiftrator  fliall  have  covenant 
upon  it.  So  if  he  covenants  with  B.  ind  does  not  name  his 
executor  or  adminiftrator. 

If  the  agreement  be  by  writing  without  deed  or  by  pa- 
rol, damages  for  a  breach  of  it  may  be  recovered  in  an 
afiion  on  the  cafe  upon  a  fpecial  affumpfiL 
c.  c.  i.  e. «.  ^y  ^^^  ftatute  of  Frauds,  no  afiion  (hall  be  brought  to' 
charge,  &r.  upon  any  contjraS,  or  (ale  of  lands  or  tene- 
ments, or  any  intereft  in  or  concerning  thein,  or  upon  any 
agreement  that  is  not  to  be  performed  within  the  fpace  of 
one  year  from  the  making  thereof,  unlefs  the  agreement,  or 
(bme  tnemorandum  or  note  thereof,  be  in  writing,  and  figned 
by  the  party  to  be  charged  therewith,  or  by  fome-qther  per** 
fon  by  him  thereunto  lawfully  authorized.  ' 

1  Roi.  It.  1  15. .  An  a£lion  may  be  brought  in  conGderation  that  the  plain^ 
tiflpwill  make  a  leafe  according  to  a  former  agreement;  for 
the  agreement  is  not  executed  till  the  leafe  is  made. 

f  Vent.  s^i.  So,  if  an  agreement  be  to  aflign  a  tefm  of  years,  as  well 
as  where  it  is  for  an  intereft  created  de  novo* 

6. T.  K'  3^9-  ^  agreement,  though  not  under  feal,  may  be  declared  on 
fpecially,  in  which  cafe  it  may  be  faid  to  bind  the 
parties  by  its  own  force  :  or  the  plaintifi' may,  tnlbme  in* 

fiances. 
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ftanoes,  declare  generally,  and  give  the  writien  «6ntra&  in 
evidence. 

Where  money  hat  been  paid  under  an  agreement,  which  ^  ^^^  ^'  ^^9' 
has  not  been  performed,  it  may  be  recovered  in  an  a£lion  for 
money  had  and  received :  and  though  the  agreement  be  in 
writing,  the  party  i^eod  iiot  declare  fpecially. 

A  cafe  was  lent  to  a  jury  by  way  of  inquiry  of-damages  3  Atk.  5x7. 
by  the  court  of  Chancery^  where  it  appeared  that  the  parties 
who  applied  to  the  court  for  a  fpecific  performance  of  an 
agreement,  had,  by  their  committee  and.  furveyor,  viewed 
without  complaint,  the  progreft  of  the  party  in  repairing 
premifles  which  they  at  lall  infified  on  being  rebuilt, 
..    No  fpecific  performance  will  be  decreed  of  an  agreement  iBro.Ch.c.r4o, 
to  renew  a  leafe  in  confideration  of  money  previoufly  laid  '^^^•^**'  "• 
out  by  the  tenant ;  foch  promt fe  is  nudum  paSum :  nor  will 
the  cafe  be  varied  by  money  having  been  expended  by  hhn 
after  fuch  promife. — ^But  if,  previous  to  fuch  promife,  the 
tenant  had  fignified  his  intention  to  Jay  out  money,  and  on 
that  conCderation  the  promife  had  been  made,  a  fpe^fic 
performance  would  be  decreed. 


Section  II.  Ofthi  Stamps  required  to  Leafes  and 

Agreements. 

A  LEASE  muft be  ftamped  as aUafe  by  deed,  though  it  be  x  T.  R.  737. 
not  by  deed;  for  though  not  by  deed,  it  falls  within  the  ^Bw-'S^i. 
words  of  tKe  afi  that  requires  a  ftamp  to  leafes,  enumerated 
among  other  fpecialties.    The  ftatute  33  G.  3.  c.  58.  which 
impofes  a  ftamp  duty  on  *'  indentures,  leafes,  and  other 
*^  deeds,''  appli^to  every  inftrument  that  operates  as  a  leafe, 
whether  it  be  by  deed  or  not :  for  the  impofition  of  a  duty 
is  a  mere  matter  of  pofitive  inftitution;  and  as  a  leafe,  by 
whatever  means  conflitUted,  falls  within  the  words,  there 
is  nothio^iin  the  nature  of  the  thing  to  take  it  out  of  them. 
'    A  deed  is  good,  tbou^  executed  before  it  be  ftamped,  ^  ^^^  ^^^  ^ 
provijihbd  that  whenit  is  offered  in  evidence  it  be  (lamped,  a  Str.  716. 
and  with  the  proper  ftamp  appropriated  to  th^  particular 
inftrument.'^— The  author  remembers,  however,  Lord  El* 
dan.  when  Chief  Juftipe  of  the  Common  Pleas,  to  have  fpoken 
"Qi  an  6bje£lion  having  been  tal^en  to  ap  agreement  being 

received 
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tttceived  in  evidirnce^  not  being  (U«iped»  wh«trupon  il  w«» 

ftamped  during  the  trial,  and  then  ottered  in  evidence; 

but  it  ^as  again  objefied  to,  a|  not  bailig  fiamped  at  the 

time  the  caulii  of  a&ion  atofr* 
Whether  or  not  tlfe  inArutlitot  be  valld^  by  the  reveouoi 

being  fatisfied  in  point  of  amoont  of  duty,  (boiigb  the  par* 

ticular  flamp  or  ftadips  be  not  nfir d*  feeou  to  be  yet  un-& 

fettled. 
Alien  r.  Tho-       For,  wfacre  in  affumpJU  for  ti&  and  6c<iupation,  the  de*: 
i^one,  T79r.^^  '  fendaot  offered  in  evidence  a  denife  by  deed  of  the  pre«  ^ 

fEfp^N-p!*;;;.*  »n»ff«* »»  ^w«fti<Wii  wUch  vfould  h^vc  non  fultcd  the  plain* 
tiff  under  the  fiatnte  ii  C  a.  c.  19.  on  being  produced  it 
was  not  flamped  wifii  the  ftanp  required  for  leafed*  but  iras 
on  an'  agreement  ftamp.  For  this  it  vas  objefied  to ;  b^t 
it  was  anfwered,  that  the  flamp  for  leaiea  waA  a  fixtfliilliog 
fiamp,  and  that  for  agreemecils  of  die  fame  aaioUnt ;  and 
that  therefore  the  amount  of  the  ftamp  duties  bring  fatisfied^ 
that  was  fuffitiem ;  the  Judge  was  of  that  opinion,  and  ad« 
mitted  U  to  be  given  in  evidence. 

Subfequent  and  Very  recent  detemiinatiolis,  however,  of 
the  Court  of  King^s  Benck^  fupport  a  dofirioe  dir^6lly  con<& 
trary  to  that  in  the  cafe  above*mentioned« 

For  it  has  been  holden,  that  articles  of  agreeifli^nt  under 
feal  cannot  be  given  in  evidence'unlefs  ftamped  with  a  AttA 
ftamp,  although  the  agreement  ftamp  is  of  the  fame  value^ 
but  differently  formed:  Lord  Kenyan  obferving  that  it  was 
abfohitely  neceffary  that  the  diftiiiQion  of  the  feverai 
ftamps  fliould  be  preferved  in  couru  of  jufllce,  as  long 
as  that  diflin&ion  is  ke^  up  by  the  legiftaturc ;  and 
that  it  had  often  proved  thift  means  of  detcfUag  forgeries,  by 
comparing  the  ftamps  on  forged  inftrnmenU  with  thofe  in 
nfe  at  the  time. 

t.  Eaii'i  It.  57<  On  the  fame  principle  it  was  held  that»  a  promiffory  not« 
written  upon  a  ftamp  of  greater  valise  than  the  proper 
ftamp  required,  could  not  be  gtfeli  in  evi4etice,  though  the 
ftamp  were  applicable  to  thd  fame  kind  of  inSroment.  h^ 
this  cafe  alfo  Lord  Kenyan  faid.  However  mpch  it  were  to 
be  wiflied  that  an  ad  valarem  ftamp  would  fuffice  in  fuch 
cafes,  yet  till  the  legiflature  Tq  declare  it*  no  other  than  tho 

particular 
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particular  ftamp  appropriated  by  the  law  to  tbe  particular 
inftrumenty  can  be  deemed  fufficient ;  for  the  words  of  the 
ftamp  aSs  were  exprcfs,  and  could  admit  of  no  other  inter* 
pnetation.  ' 

An  agreement  for  a  leafe  of  premises,  though  under  the  2£fp.  R.  595. 
annual  rent  of  5/.  requires  a  ftamp,  if  theintereft  be  a  be* 
neficial  one. 

The  aiSgnment  of  a  leaFe  by  indorfement,  agreeable  to  . 
the  ftatute  of  Frauds  mud,  it  is  conceiyed,  be  ftamped,  un- 
der flttuie  23  Q.  3.  c.  ^8. 

Though  a  parol  leafe  for  three  years  is  good,  yet  if  a  man  BuU.  K.  P.  %$^ 
through  cautioi^  will  reduce  it  into  writing,  he  muft  pay 
for  the  ftamp,  otherwife  the  court  are  inhibited  from  receiv- 
ing it  in  evidence. 

But  where  a  party  enter^  and  continues  in  pofleflion  of  Cowp.  424. 
premifTes  for  any  long  fpace  of  time,  as  for  eighteen  years, 
under  articles  of  agreement  for  a  leafe,  which  were  not 
fiamped,  and-no  leafe  ever  tendered  or  demanded,  the 
agreement  was  held  to  be  a  good  defence  againll  an  <eje£l« 
ment,  for  though  it  is  in  law  a  leafe,  and  t^iereforc  ought 
to  be  ftamped,  it  would  be  fet  up  in  equity  as  an  agree- 
ment :  tameig  qua^e  the  law  of  this  adjudication  ?  vide mu^  p.  %u 

If  the  party  fail  on  an  agreement  void  for  want  of  the  BuU.  N.  p.  140. 
proper  ftamp,  he  may  fucceed  notwithftanding  In  a  general 
^>unt  00  a  juanium  meruit. 
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CHAPTER   III. 

Of  the  Parties  to  a  Lcafe^  wherein  by  whom  d 

Leafe  may  be  made. 
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Section  I.    Of  Leafes  by  Tendinis  in  Ite-fimpk. 

FiffimpU      TT^^  legally  lignifies  inheriunce^  dXi^JimpU  it^added  for 
^ttkat.       ^     that  it  is  defcendible  tpa  man's  heirs  generally,  that 

€oXit.c«i.s.i.  is  (imply,  without  reftraint  to  the  heirs'  of  his  body  and  the 
like.  This  word  **  Ample*'  therefore  excludeth  both  con- 
ditions and  limiutions  th^it  defeat  or  abridge  the  fee ;  where- 
by it  appears,  that  fee  in  our  legal  underftanding  fignties 
that  the  land  belongs  to  us  and  our  heirs,  in  t^fftSt  whereof 
the  owner  is  faid  to  be  feifed  in  fee. 

As  a  man  cannot  have  a  more  ample  or  a  greater  eiUte 
than  fee-fimple,  tenants  in  fee-fimple  may  make  leafes 
without  limitation  or  reflraint. 

Tenant  in  fee  grants  a  leafe  of  the  reverfion  of  the  faid 
premiQes  after  the  determination  of  a  leafe  of  them  by  hi5 
anceftor,  whofe  leafe  became  void  by  his  death ;  this  fe- 
cond  leafe  therefore  is  alfo  void,  for  the  leflbr  being  in  pof- 
feffibn,  had  no  reverfion  to  grant. 
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Section  II.    Of  Uafis  by  Tenants  in  Tail. 

Tenant  in  fee*tail  isly  force  of  the  ftatute  of  Weft- 
minfter  the  fecond,  commonly  called  the  ftatute  de  Jonis, 
which  changed  the  fee-fimple  conditional  at  common  law 
into  this  e&ate-tail. 

EfiateS'taiU  are  either  ^^w^ra/,  ot/ptciaL  TaiUgeneral 
is  where  lands  and  tenements  are  given  to  one,  and  the 
hiirs'of  his  body  begotten  i  which  is  called  taiKgeneral,  be- 
caufe  how  often  foever  fiich  donee  in  tail  be  married,  his 
ifTue  in  general  by  all  and  every  fuch  marriage  is,  in 
fucceffive  order,   capable    of  inheriting  the  eftate-tail, 

performam 
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ptrformam  dcni.  Tail-fpccial,  is  where  the  gift  is  reftrained 
to  certain  heirs  of  the  donee's  body,  and  does  not  go  toali  of 
them  in  general ;  as  where  lands  and  tenements  are  given  to 
a  .man»  and  the  heirs  of  his  body  on  Mary  his  now  wife  to  be 
tegotUn ;  here  no  iflue  can  inherit,  but  fuch  fpecial  iflue  as 
is  engendered  between  thofe  two ;  not  fuch  as  the  huiband 

may  have  by  another  wife. And  here  we  may  obfervc, 

that  the  words  of  inheritance  (to  him  and  his  heirs  J  give 
him  an  eftate  in  fee ;  but  they  being  heirs  to  be  by  him 
begotten^  this  makes  it  a  fee-tail,  and  the  perfon  being  alfo 
limited,  on  whom  fuch  heirs  ihall  be  begotten,  fviz.  Mary 
his prefcntwijej  this  makes  it  a  fee-tail -fpeciah  And  note, 
the  word  heirs  is  applied  only  to  one  peifon ;  in  the  cafe 
of  females,  indeed,  they  take  together,  and  are  called  co« 
heirefles* 

£ftates,  in  general  or  fpecial- tail  may,  alfo,  be  either  in  /^/V«p.  114. 
tail  male^  or  \x\  female ;  as  if  lands  be  given  to  a  man,  and 
his  hdrs  male  of  his  body  begotten,  this  is  an  edate  in  tail* 
male-general ;  but  if  to  a  man  and  the  heirs  female  of  his 
body  on  his  prefent  tuife  begotten,  this  is  an  ellate  in  tail- 
female*fpecial.  In  cafe  of  an  entail  male,  the  heirs  female 
ihall  never  inherit,  nor  any  derived  from  them ;  nor  /  con^ 
verfo,  the  heirs  male,  in  cafe  of  a  gift  in  tail-female :  thus, 
if  the  donee  in  tail-male  hath  a  daughter,  who  dies  leaving 
a  fon,  fuch  grandfon  in  this  cafe  cannot  inherit  the  eftate- 
tail,  for  he  cannot  deduce  his  defcent  wholly  by  heirs 
male ;  and  as  the  heir  male  mufl  convey  his  defcent  wholly 
by  males,  fo  mull  the  heir  female  wholly  by  females.  If, 
therefore,  a  man  hath  two  eftates-tail,  the  one  in  tail-male, 
the  other  in  tail-female,  and  he  hath  iifue  a  daughter,  which 
daughter  hath  iflue  a  fon,  this  grandfon  cannot  fucceed  tQ 
either  of  the  eftates ;  for  he  cannot  convey  his  defcent 
wholly  either  in  the  male  or  female  line*' 

If  tenant  in  tail  after  the  ftatute  de  donis  had  made  a  leafe  Power  to 
for  years  and  died,  the  leafe  was  not  abfolutely  determined  ^^^/^  by  the 
by  his  death,  but  the  ifibe-in-tail  was  at  liberty  either  to  B«Tb?rt 
affirm  or  avoid  it,  as  he  thought  fit;  and  the  reafon  why  l-cafc$  (d.) 
fuch  leafes  for  years  were  not  held  to  be  abfolutely  deter- 
mined by  the  death  of  the  tenant  in-tail,  who  made  them, 
was,  either  becaufe  they  were  drawn  out  of  an  eftate  of  in« 
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hcrilancc,  which  by  poffibility  might  continue  for  ever, 
and  therefore  was  capable  of  fuch  a  leafe  for  years  thereof ; 
or  becaufe  being  executed  by  the  entry  of  the  leff^,  there 
ought  to  be  an  aft  of  equal  notoriety  to  defeat  or  undo  it  ; 
which  if  the  iflue  in^tgil  thought  fit  to  waive,  the  leffee  then 
continued  his  pofleflion  in  virtue  of  the  firft  contraft  and 
entry*    Another  reafon  why  the  law  would  not  condemn 
fuch  ieafes  as  abfolutely  void  by  the  death  of  the  tenant  in- 
tail,  might  be  the  difcouragement  that  would  thereby  arife 
to  farmers  and hufbandmen  who  would  not  be  eafily  induced 
to  take  Ieafes,  or  beftow  any  great  pains  or  labour  upon  fo[^ 
feffions  which  they  were  to  hold  by  fo  precarious  a  title 
as  the  life  of  the  tenant  in-tail  only.     Acceptance  by  te* 
nant  in-tail,  of  the  rent,  or  fealty,  or  bringing  an  aftion 
for  the  recovery  thereof^  or  an  aftion  of  wafte,  were  fuch 
«fts  as  amounted  to  a  confirmation  of  the  leafe,  becaufe 
thefe  plainly  manifefted  his  intent  to  continue  thelelTee  in 
pofleffion  upon  the  terms  of  his  leafe ;  and  by  confequence 
fuch  iffue  could   never  afterwards   avoid  it  during    his 
own  life. 
S  Saik.  334. 6       ^^  ^'  being  tenant  in-tail  with  reverfion  in  fee,  make  a 
4  Mod.  I.        jgjifg  for  years,  and  on  his  death,  before  the  term  expires, 
the  ilTue-in-tail  levies  a  fine,  this  leafe  cannot  be  avoided 
be  him,  or  by  the  cogntzee  of  the  fine ;  for  although  as  the 
leafe  was  derived  out  of  the  eftate-tail,  and  alfo  out  of  the 
reverfion,  the  iffue  in  tail  might  have  avoided  it ;  yet  hav- 
ing deftroyed  the  in-tail  by  the  fine,  his  power  is  gone,  and 
the  cognieee  cannot  avoid  it,  becaufe  he  is  a  firanger  who 
never  had  any  privity  ib  the  eflate-taiK 
.  If  a  tenant  in>^uil  makes  a  leafe  to  A.  for  twenty  years, 

**LezCes/'(p.)  and  the  leffee  makes  a  leafe  to  B.  for  ten  years,  and  thea 
the  tenant-in-tail  dies,  and  the  iffue  accepts  the  rent  of  B. 
this  is  no  affirmation  of  the  leafe,  becaufe  B.  was  under  no 
obligation  to  pay  bis  rent  to  him,  and  is  anfwerable  for  it 
over  again  to  A.;  and  therefore  his  payment  to  the  iffue  in  tail 
was  voluntary  and  in  his  own  wrong,  and  the  iffue's  accept- 
ance thereof  not  conclufive,  more  than  if  he  bad  received  it 
of  a  mereftranger:  and  by  confequence,  the  iffue  in  tail  may 
enter  and  avoid  the  leafe:  but  if  the  iffue  had  accepted  the 
tent  from  At  this  had  amounted  tg  a  confirmatioo  9f  the  leaf(( 
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tnade  to  A.  and  by  cotifequence  he  could  not  after  avoid  the 
leafe  to  B.  which  was  derived  thereout. 

But  if  i^.  had  alEgned  five  acres  of  the  land  In  fe^feto  JB.  ^•'^ 
for  the  refiflue  of  twenty  years,  and  the  ifltie  in  tail  had  ac* 
cepted  the  i«nt  from  B.  this  would  amount  to  a  con&rtna* 
tion  of  the  entire  leaTe  to  A.  becaufe  the  rent  ifluing  out 
of  the  whole  and  out  of  every  part  of  the  land,  ^.  as  to 
Ihefe  five  acres,  fucceeded  in  the  place  of  A.  by  having  his 
\rhole  intcreft  therein ;  and  then  the  ilTue  in-tall  by  accept- 
ance  of  the  rent  from  one,  whofe  part  as  to  him  was  equally 
thargeaUe  with  the  whole  rent,  hath  given  his  content  that 
the  whole  eftate  chargeable  therewith  ihall  continue,  though 
he  chofe  to  take  his  rent  out  of  part  only :  for  otherwife  he 
Vrould  do  injuftice  to  A*  who  would  be  liable  to  make  re- 
compenceto  B.  for  the  overplus  of  the  rent,  and  yet  have  no 
recoropence  himfelf,  if  the  ilTue  might  defeat  the  refidue  of 
the  leafe  remaining  in  his  hands. 

If  a  tenant  in-tail  makes  a  leafe  for  ten  years,  to  begin  ten 
years  hence,  and  dies,  and  the  iflue  within  the  ten  years  en- 
ters and  makes  a  feoffment  in'  fee,  the  feoffee  at  the  end  of 
the  ten  years,  (hall  have  eIe£lion  either  to  affirm  and  make 
good  fuch  leafe,  or  to  avoid  it  \  for  upon  the  death  of  tenant 
in-tail,  the  pofleffion  was  become  vacant,  and  none  had  a 
right  to  enter  but  the  ilTue  in-tail,  for  the  time  of  the  lef- 
fee's  entry  was  not  yet  come ;  then  when  the  ilfue  enters 
generally,  his  primary  right  was,  in  refpeft  of  the  inherit* 
ance,  defcended  to  him  as  ifTue  in  tail,  and  he  had  no  occa« 
(ion  to  direft  his  entry  at  that  time  to  any  other  purpofe ; 
4ind  therefore  his  entry  fhall  be  intended  in  refpefl  ef  the 
eftate»tail,  defcended  to  him :  and  when  after  fuch  entry, 
he  makes  a  feoffment  in  fee  to  a  firanger,  this  transfers  the 
poffeffion  juft  in  the  fame  plight  as  the  ifTue  in  tail  himfelf 
had  it,  without,  any  thing  done  to  determine  his  eleflion, 
one  way  or  another ;  and  then  the  fame  power  of  ele£lioa 
palles  incorporated  in  the  feoffment ;  and  the  feoffee,  when 
the  time  for  making  ufe  thereof  is  come,  may  ufe  it  eithet* 
to  determine  the  leafe  by  oufling  the  lefTee,  or  to  affirm  or 
make  it  good  by  acceptance  of  rent  from  him. 

If  tenant-in«tail  make  a  leafe  for  life,  whereby  he  gains  a 
new  reverfion  in  fee,  fo  long  as  tenant  for  life  lives,  and  he 
grants  a  rent-charge  out  of  the  reverfion,  and  afterwards 
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tenant  for  life  dies,  whereby  tli^*  grantor  becomes  tenant  in 
tail  again,  and  the  reverfion  in  fee  is  defeated ;  yet,  becaufe 
the  grantor  had  a  right  of  the  entail  in  hini,  cloatfaed  with  a 
defeafible  fee-fimple,  the  rent-charge  remains  good  againft 
him,  but  not  againft  his  iflue :  which  diverfity.  Lord  Coke 
obferves,  is  worthy  of  obfejrvation,  for  it  opens  the  reafoa 
of  many  cafes. 

A  man  feized  in  fee  made  a  leafe  for  ninety^nine  year», 
if  three  perfons  fo  long  lived ;  then  he  fettled  the  rever* 
fion  upon  himfelf  in  tail,  with  power  to  make  leafes  for 
twenty-one  years,  and  then  he  made  fuch  a  leafe  and  died  ; 
the  fon,  who  was  the  iflue  in  tail,  levied  a  fine  and  fold  the 
reverfion :  the  firft  Leafe,  determined,  and  the  Court  thought 
that  the  cognizee  might  avoid  the  fecond  leafe,  becaufe  it 
never  was  in  the  eleflion  of  the  tenant  in  tail,  or  his  iiTue  to 
avoid  it,  they  having  conveyed  away  their  e&ates  before 
this  fecond  leafe  was  to  commence ;  for  if  tenant  in  tail 
make  a  leafe  to  commence  in  prafcnti^  and  convey  away  his 
eftateby  fine,  the  cognizee  muft  hold  it  charged  with  fuch 
leafe;  but  if  it  be  to  commence  in  futuro^Kx.  is  otherwife, 
becaufe  it  cannot  be  avoided  before  the  commencement. 
Therefore^  if  tenant  in  tail  makes  a  voidable  leafe  for  years 

*'Lcafes/*(l>'}  ^^  ^^^^t  ^^^  ^^^'>  ^^^  ^^  iflue,  before  entry  on  the  leflee, 
levies  a  fine  to  a  ftranger,  the  cognizee  (hall  not  avoid  the 
leafe,  becaufe  fuch  leafe  being  only  voidable  by  entry,  when 
the  iflue  before  entry  conveys  over  the  land  by  fine,  the 
power  of  entry,  which  was  the  only  means  of  avoiding  fuch 
leafe,  is  by  the  fine  deftroyedand  gone ;  for  a  right  of  entry 
cannot  be  transferred  to  a  ftranger,  any  more  than  a  right  of 
a£Uon :  fo,  if  the  tenant  in  tail  himfelf  after  fuch  leafe,  had 
levied  a  fine  to  a  ftranger,  or  even  to  the  reverfioner,  and 
died,  yet  they  could  not  avoid  the  leafe  ever  after,  becaufe, 
if  they  could,  it  muft  be  by  reafon  of  the  right  of  entry 
transferred  by  the  fine,  which  would  have  come  to  the  iflue 
if  no  fuch  fine  had  been  levied ;  and  the  law  abfolutely 
condemns  all  alienations  of  right  only,  whether  it  be  right 
of  entry  or  of  aftion,  and  confequently  in  thefe  cafes,  by 
fuch  alienation,  the  leafe  is  become  abfolute  and  unavoid- 
able, 
^tenant  in  tail  makes  a  leafe  for  thirty  or  forty  years,  is 
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rendering  rent,  and  dies  without  iflae,  his  wife  privenum 
tnfitni,  with  a  fon,  and  the  donor  enters,  and  as  to  himfelf 
avoids  the  leare,  then  the  Ton  is  bom  and  the  leflee  re-en- 
ters ;  the  fon  at  full  age  may  either  affirm  or  avoid  fuch 
leafe  as  he  thinks  fit;  -for  the  leafe  was  not  abfolutely  de« 
termined  or  avoided,  more  than,  the  eftate-uii  itfelf,  oat  oC 
which  it  was  derived,  but  only  fecundum  quid^  and  fubjeft 
to  be  fet  up  again  upon  the  birth  of  the  iiTue,  which  revived 
the  eflit&.tail.    But  if  fuch  leafe  were  made  by  the  tenant 
in  ui]  before  marriage  rendering  rent,  and  then  he  married 
and  died,  leaving  his  wife  privcment  enfieni^  and  the  donor 
enters,  and  as  to  himfelf  avoids  the  leafe,  yet  if  the  wife  be 
afterwards  endowed,  the  leafe  is  revived  as  againft  her,  be- 
caufe  her  eftate  is  quodum  modo^  a  continuance  of  the  eftate- 
tail  of  the  hu(band,  and  therefbxe  revives  all  charges  made 
by  him  before  the  marriage :  but  if  the  wife  be  after  delivered 
of  a  fon,  and  dies,  now  the  iffue  may  again  avoid  that  leafe 
or  affirm  it,  as  he  thinks  fit;  or  if  fuch  leafe  were  made 
after  marriage,  and  the  wife  being  endowed  thereof,  avoids 
thai  leafe,  yet  after  her  death  the  iOiie  in  tail  may  revive  it  • 
for  in  all  thefe  cafes  tb^  avoidance  of  fuch  leafes  being  only 
by  thofe  who  had  a  temporary  eflate  or  intereft  in  (he  land, 
it  cannot  bind  thofe  who  fucceeded  to  the  inheritance 
thereof,  but  that  they  may,  if  they  think  fit,  re-eftablifh  and 
fet  up  fuch  leafe  again,  which,  as  to  them,  was  at  firft  only 
voidable,  and  not  abfolutely  void« 

Thus,  by  the  common-Iaw,  tenant  in  uil  could  make  no  p  j   r 

leafes  which  (hould  bind  his  ifliie  in  tail,  or  the  reverfi.  ^^X^lJ. 
oner;  to  remedy  which,  the  ttatute  3a  Hmty  %.c.  28.  com-  %  ^*'*'^* 
monly  called  Thc.Enabling  Statute; W2i$  paffed.  This  ftatute 
(which  regards  alfo  tenants  for  life,  huibands  feited  in 
right  of  their  wives,  and  ecclefiaftics.  and  of  which  hereaf. 
ter,)  was  made  purpofely  to  give  the  tenant  in  tail  (araonga 
others  jua  noticed,)  power,  by  obferving  the  dircaions 
therein  fpecified.  to  bind  his  iffue,  fo  that  they  (hall  not 
now  after  his  death,  avoid  fuch  leafes,  as  they  might  have 
done  before  [and  may  do  ftill,  if  the  ftatute  be  not  purfued] 
by  the  common-law,  which  was  found  to  be  very  inconve- 
nient, and  a  great  difcouragement  to  farmers  and  Icffccs, 
who  after  they  had  paid  great  fines,  and  been  at  great  colls 
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tnii  charges  in  buildiBg^  and  otharwife  improving  the  lands 
and  tenemenu  fo  kafed  to  tfaem^  w^re  after  the  death  of  tbe^ 
lefibrt*  cruelly  expulfed  and  put  out  (as  the  ftat«te  fpeaks) 
by  the  heirs  of  the  leflbrs,  by  reafon  of  private  gifu  in  tail, 
(3 Cm  to  their  great  impoveriflinieDt  and  undoing. 
32  H.  S.  c.  t8.  By  the  fiatute  therefore,  32  Henry  8*  callol  the  £a* 
abling  SkUute^  any  perfon  whatfoever,  of  full  age^  that 
hath  any  eftate  of  inheritance  in  fee-tail  in  his  own  right 
of  any  lands*  tenements^  or  hereditaments,  may  at  this 
day,  without  ine  or  recovery,  make  leafes  of  luch  landt 
for  lives  or  years,  and  fuch  leafes  (hall  be  good ;  fo  as 
thefe  conditions  following  be  therein  obferv^  and  kept. 

1.  Spch  leafe  muft  be  by  indenture;  and  not  by  deed-r 
poll  or  by  parol. 

t.  It  muft  be  made  to  begin  from  the  day  of  the  making 
thereof  or  from  the  making  thereof :  therefore,  a  leafe  made 
to  begin  from  MickadnMs^vrkxcYi  ihall  be  tltf«e  years  after,  for 
twenty ^ne  years;  or  a  leafe  made  to  begin  after  the  death 
of  the  tenant  in  tail,  for  twenty-one  years,  is  not  good. 
Bnt  a  leafe  be  made  for  twenty  years,  to  begin  at  Mi^^ 
chaelmas  next;  it  feems  is  a  good  leafe ;  for 

3.  If  there  be  an  old  leafe  in  being,  of  the  land,  the  famo 
xnuft  be  expired,  furrendered,  or  ended  within  a  year  of 
the  time  of  the  making  of  the  new  leafe ;  and  this  forrcn* 
der  muft  be  abfolnte  and  not  conditional ;  alfo,  it  muft  be 
real,  and  not  illufory,  or  in  (hew  only.    Therefore, 

4.  There  muft  not  be  a*  doable  or  concurrent  leafe  in  be- 
ing at  one  time ;  as  if  a  leafe  for  years  be  made  according  to 
the  ftatute,  he  in  reverfion  cannot  afterwards  expulfo  the 
leflee,  and  make  a  leafe  fidr  life  or  lives,  or  another  leafe  for 
years  according  to  the  ftatute,  nor  <  conotrfo.  But  if  a 
leafe  for  years  be  made  to  one,  and  afterwards  a  leafe  for  life 
is  made  to  another,  and  a  letter  of  attorney  is  made  to 
give  livery  of  Teifin  upon  the  leafe  for  life,  ami  before  the 
livery  made  the  firft  leiie  is  furrendered,  in  this  cafe,  the  fe« 
cend  leafe  is  good. 

5.  Thefe  leafes  muft  not  exceed  three  lives,  or  twenty- 
one  years,  from  the  time  of  making  them ;  for  the  words  of 
the  ftatute  are  to  make  a  leafe  for  three  lives,  or  twenty»one' 
years,  fo  that  either  the  one  or  the  pther  may  be  ma4e,  but 

not 
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not  botb.  Therefore,  if  tenant  in  tail  make  a  leafe  for 
twenty«twe«  or  for  forty  yeare,  or  for  {our  lives;  this  leafe 
is  void,  andthalnot  only  for  the  overplus  of  time  more  than 
three  iives«  orHwenty-one  years,  but  for  that  time  of  three 
lives  or  twenty-one  years  alfo ;  and  it  hath  been  refoived^ 
that  if  tenant  in  tail  make  a  leafe  for  ninety-nine  years,  de* 
terminable  upon  three  lives ;  that  this  is  not  a  good  leafe* 
Biit  if  a  leafe  be  made  by  a  tenant  in  tail  for  a  leffer  time* 
as  for  two  lives,  or  for  twenty  years;  this  is  a  good  leaie. 
If  a  ieafe  be  made  for  four  lives,  and  it  happens,  that  one  o£ 
the  lives  die  before  the  tenant  in  tail  die;  yet  this  accident 
will  not  make  tlie  leafe  good,  but  it  remains  voidable  not- 
withftanding.   . 

6.  Thefe  leafes  muft  be  of  lands,  tenements,  or  heredt* 
taments,  mannreable  or  corporeal,  which  are  neceffary  to  be 
let,  and  whereout  a  rent  by  law  may  be  iffuing  and  re- 
ferved.  Therefore,  if  a  tenant  in  tail,  make  a  leafe  of  fuch 
a  thing  as  doth  lie  in  grant,  as  an  ad  vow  ton,  fair,  market^ 
franchife,  or  the  like,  out  of  which  a  rent  cannot  be  referr- 
ed, efpecially  if  it  be  a  leafe  for  life;  this  leafe  is  void^  and 
that,  albeit  the  thing  have  been  antiently  and  accuftomably 
Jet«  A  grant  of  a  rent- charge,  therefore,  out  of  fuch  lands 
is  void  ;  and  if  tenant  in  tail  make  a  leafe  for  three  lives  of 
a  portion  of  tithes  rendering  rent ;  this  leafe  is  unqueftion* 
ably  void ;  fo  alfo  it  feems  it  is,  if  it  be  a  leafe  for  twenty* 
one  years.-^But  now  by  the  ftatute  j  C  3.  r.  17.  a  leafe  oC 
tithes,  or  other  incorporeal  hereditaments  alone,  may  be 
granted  by  any  bifliop,  or  any  fuch  ecciefiaftical  or  eleemo- 
fyonary  corporation,  and  the  fucceflbr  (hall  be  entitled  to 
recover  the  rent  by  an  a£lion  of  debt,  which  (in  cafe  of  a 
freehold  ieafe)  he  could  not  have  brought  at  the  common- 
law. 

7*  They  mnft  be  of  fuch  lands,  or  tenements,  which  have 
been  moft  commonly  let  to  farm,  or  occupied  by  the  far- 
mers thereof,  by  the  fpace  of  twenty  years  next  before  the 
Ieafe  made ;  fo  as  if  it  had  been  let  for  eleven  years,  at  one 
Of  feveni  times  within  twenty  years  before  the  new  Ieafe 
made,  it  is  ftifficieot.  Albeit  the  letting  have  been  by  copy 
4rfcourt.roH  only,  yet  fuch  a  letting  in  fee,  for  life,  or 
years,  is  a  fufficient  letting,  and  fo  alfo  is  a  letting  at  will 
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hy  the  common  law.    Bui  thefe  lettings  to  farm  mnft  be 

made  by  fuch  as  are  fetzed  of  an  eftate  of  inheritance ;  for 

if  It  have  been  only  by  guardian  in  chivalry,  fnow  abolifb* 

.cd^  tenant  by  the  curtefy,  in  dower,  or  the  like;  this  will 

not  ferve  to  be  a  letting  within  the  intent  of  the  fiatute* 

8.  There  muft  be  referred  upon  fuch  leafes  yearly,  dur- 
ing  the  fame  leafes,  due  and  payable  to  the  leflbr  and  his 
Jbeirs  to  whom  the  reverGon  (hall  appertain,  fo  much  yearly 
farm  or  rent,  or  more,  as  hath  been  mofi  accuftomably 
yielded  or  paid  for  the  lands,  &c.  within  twenty  years  next 
before  fuch  leafe  made.  Therefore,  if  the  rent  be  referred 
but  for  part  of  the  time  of  the  new  leafe,  this  leafe  is 
void.  So,  if  the  tenant  in  tail  have  twenty  acres  of  land 
that  have  been  accuftomably  let,  and  he  make  a  leafe  of 
thefe  twenty  acres,  and  of  one  acre  more  which  bath  not 
been  accuftomably  let,  referving  the  ufual  yearly  rent,  and 
fo  much  more  as  to  exceed  the  value  of  the  other  acre  ;  this 
is  not  a  good  leafe  by  the  fiatute.  So,  if  the  tenant  in  tail 
of  two  farms,  the  one  at  twenty  pounds  rent,  the  other  at 
ten  pounds  rent,  and  he  make  a  leafe  of  both  thefe  farms 
together,  at  thirty  pounds  rent,  this  is  not  a  good  leafe  with* 
in  the  fiatute.  But  if  befides  the  annual  rent,  there  have 
been  formerly  referved  things  not  annual,  as  heriots, 
fines,  or  other  profit,  upon  the  death  of  the  farmers,  or 
profit  out  of  another's  foil,  as  paflurage  for  a  colt,  &r.  if 
upon  the  npvf  leafe  the  yearly  rent  be  referved,  albeit  thefe 
collateral  refervations  be  omitted,  yet  thefe  leafes  are  good. 
So,alfo,  if  there  be  more  rent  referved  upon  the  new  leafe 
than  the  rent  that  bath  been  anciently  paid,  the  leafe  is  good 
Co.  Lit.  44. 6,  notwithftanding.  So,  if  tenant  in  uil  of  land,  let  a  part  of 
it  that  hath  been  accuftomably  let,  and  referve  the  rent  pro 
raia^  or  more,  this  is  good,  for  that  is  in  fubftance  the  aci» 
cttftomable  rent.  Alfo,  if  two  co-partners  be  tenants  in 
tail  of  twenty  acres,  every  one  of  equal  value,  and  accufp 
iomably  letten,  and  they  make  partition  fo  as  each  have  ten 
acres,  they  may  make  leafes  of  their  feveral  parts  of  each 
of  them,  referving  the  half  of  the  accuftomable  rent.*  If 
the  accuftomable  rent  had  been  payable  at  four  days  or 
feafts  of  the  year,  yet  if  it  be  referved  yearly  payable  at 
ppe  f^aft,  it  is  fufficient,  for  the  words  of  the  fiatute  to  be 
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rcfcrvcd  yearly. — On  a  queftion.  Whether  the  refervation  Moore,  759, 
of  the  aDtient  **  copyhold/'  rent  or  more,  in  a  leafe  made 
by  tenant  in  uil,  would  anfwer  ^he  defcription  of  the  an« 
tient  ''accuftomed"  rent,  within  the  fiatute,  it  was  held  that 
it  would. 

9*  Sncfa  leafes  muft  not  be  made  without  impeachment  of 
wafie.  Therefore,  if  a  leafe  be  made  for  life,  the  remain- 
der for  life,  (etc.  this  is  not  warranted  by  th(  ftatute,  be- 
caufe  it  is  difponiOiable  of  wafle.  But,  if  a  leafe  be  made 
to  one  daring  three  lives,  this  is  good ;  for  the  occupant,  if 
any  happen,  (hall  be  puniihed  for  wafte.  Prebend  makes  ^^^  '*  ^ 
a  leafe  fcMT  years,  referving  cbe  running  of  a  colt,  rendering 
rent,  a  new  leafe,  rendering  the  fame  rent,  without  referv* 
ing  the  running  of  a  colt,  adjudged  good;  becaufe,  ^uoad 
this,  it  is  neither  refervation,  nof  exception.  But  if  a  leafe  be 
of  a  manor,  except  the  woods,  rendering  rent,  and  after 
the  expiration  o£  it,  there  is  a  new  leafe  rendering  the  fame 
rent  without  fuch  exception,  the  fecond  leafe  is  bad. 

By  this  ftatute,  then,  a  tenant  in  tail  is  enabled  to  grant 
fudi  leafes  as  iliaJl  bind  his  ifliie  in  tail ;  though  not  thofe 
in  lemaind^  or  reverfign. 

Tenant  in  tail  to  him,  and  the  heirs  male  of  his  body,  had  «  Scares,  (p)u 
ifliie  two  ions  by  divers  venters,  and  died;  the  el  deft  fon 
entered  and  made  a  leafe  for  twenty-one  years,  referving 
rent  generally  to  him  and  his  heirs  and  afligns,  and  died 
without  iflue,  leaving  two  iifters  bis  heirs  at  law ;  and  if  by 
this  refervation,  the  rent  belonged  to  the  fecond  brother^ 
to  wliom  the  reverfion  defcended,  as  heir  male  of  the  body 
cf  the  father,  was  the  queftion ;  for  if  not,  then  the  leafe 
could  not  bind  him  within  3a  H.  8.  r.  a8. ;  and  it  was 
ftrongly  urged,  that  the  rent  could  not  go  to  him,  becaufe 
he  was  neither  heir  general  nor  fpecial  to  the  leflbr;  that 
the  refervation  being  to  the  heirs  of  the  leflbr,  could  not  go 
to  the  brother  of  the  half-blood :  but,  notwithftanding,  it 
was  adjudged  to  be  a  good  leafe,  and  that  the  rent  fliould  go 
along  with  the  reverfion ;  for  the  words  of  the  ftatute  are, 
that  the  rent  fliall  be  referved  to  the  leflbr  and  bis  heirs,  or 
**  to  thofe  to  whom  the  lands  would  go  if  no  fuch  leafe  had 
•'*  been  made;*'  and  here  the  intent  was,  that  the  rent 
ftQUId  go  along  with  tl^e  rever&on;  and  fp  it  qi^y  here, 
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for  rent  naturally  follows  the  rcv^fioo*  and  tbe  itcoiid 
brother  is  heir  to  the  intail  and  reverfioDy  though  not  t#> 
the  leflbn 

^j^  Tenant  in  tail  makes  a  kafe  for  fewent  jr  years,  tendciiBg 

the  ufual  rent»  habendum  from  Michadmas  next  enfoing  : 
this  feems  a  good  leafe,  though  it  did  not  begin  from  the 
making>of  the  leafe,  according  to  the  provife  3A&  8.  c.  28* 
for  the  intent  of  the  ftatute  waa  only  that  the  leafe  fliould 
not  exceed  the  number  of  twenty.one  years  from  the  mak* 
ing,  which  tbi&  leafe  did  not,  and  in  the  margent^  a  ^afe  ia 
of  Tkemfon  and  Trafford,  [_Poph.  &]  35  £/i2.  in  B.R.  ciud 
to  be  adjudged,  per  totam  curiatn^  that  it  was  «  good  leafe» 
and  well  warranted  by  the  ftatute :  though  my  Lord.C^ir 
lays  it  down  for  one  of  his  rules,  that  leafes  upon  that  fta-^ 
tute  are  not  good  if  they  do  not  commence  from  the  day  of 
the  making,  which  perhaps  may  be  reconciled  upon  tht 
fame  diverfity/  where  they  are  under  twenty*one  years 
and  where  not  fo,  that  from  the  time  of  the  Healing  and  exp 
ecuting  the  leafe,  till  the  expiration  thereof,  there  does  not 
intervene  more  than  twenty,  one  years.  For,  if  the  com* 
mencement  of  the  leafe  be  at  fuch  a  diftance,  that  betweco 
the  time  of  the  fealing  and  executing  thereof,  and  tbe  ex* 
piration,  there  do  not  intervene  above  twenty-one  yeara^ 
then  fuch  leafe  Teems  to  be  without  any  aid  from  this  fta»- 
tute,  though  the  time  for  continuance  thereof  in  the  pofr 
fcflion  of  the  Icffee  be  under  twenty-one  years  ;  for  other- 
wife  the  tenant  in  tail  might  fo  procraftinate  the  commence* 
ment  of  the  leafe,  as  to  have  always  tbe  greateft  part  of  tbe 
twenty-one  years  running  out  in  the  time  etf  his  iffue» 
which  the  ftatute  never  intended  to  countenance. 

Uid.  So,  where  one  made  a  leafe  for  ten  years,  and  after  mad^ 

another  leafe  for  eleven  years,  both  thefe  leafes  arc  good, 
becaufe  they  do  not  in  all  exceed  twenty-one  years,  and  b^ 
the  inheritance  is  not  charged  with  more  than  a  leafe  for 
twenty-one  years,  which  the  ftatute  allows*  [Ct^yholda 
are  not  within  the  ftatute.] 

Section  III.    Ofijtafes  by  Tenant  in  Tail,  a/ier  p^JlbHiiy 

«B!.  Com.  1Z4I      This  efiate  is  where  one  is  tenant  in  fpecial  tail,  and  the 
perfon  from  whofe  body  the  iSue  was  to  fpring,  dies  with« 
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oat  tfftie,  or  having  iffue,  that  iflue  becomes  extioft.  The 
law  looks  upon  this  eftate  as  equivalent  to  an  eftate  £or  life 
only,  and  in  truth  the  tenant  is  only  tenant  for  life,  and  is 
permiued  to  exchange  his  eftate  with  a  tenant  for  liic  ;  an 
exchange  that  can  only  be  made  of  eftates  that  are  e^al  is 
their  natnre. 

His  power  to  demife,  therefore,  will  come  more  pro-i 
perly  within  the  confideration  of  the  neatt  fubjefi. 

Section  IV.    OfLcafis  ly  Tenant  for  lAft;  ab/bhte 

or  contingent. 

Tenant  for  term  of  life  is  where  a  man  lets  lands  or  tene«  Co.Lij.c.6.i.j« 
ments  to  another  for  term  of  the  life  of  the  leilee,  or  of 
another  perfon  or  perfons.    Tenant  for  life  has  a  freehold, 
as  well  as  tedant  in  fee  or  tatt. 

Eilates  for  life  granted  abfolntely*  will,  generally  fpeak-  2  Bt.  Com.  six. 
f  ng,  endore  as  long  as  the  life  for  which  they  are  granted. 

But  tbete  are  |pme  eftates  for  life  which  may  determine 
upon  future  contingencies  before  the  Kfe  for  which  they  are 
granted  expires  ;-  as  where  an  eftate  be  granted  to  a  woman 
during  her  widowhood,  or  a  man  until  he  be  promoted  to  a 
benefice,  the  duration' of  the  eftate  depends  merely  upon 
the  condition* 

Tenant  for  life  can  make  no  leafes  to  continue  longer  Bac.  Abr.  tiL 
than  his  own  lite ;  for  his  leafes  are  abfolutely  void  at  bis  ^«  w 

death. 

Therefore  a  leafeib  rendered  void  againft  him  in  remain-  x)ong.  50. 
der,  cannot  be  iet  up  in  a  court  of  law  by  fueh  remainder-  ^^.T^^^p**^ 
man's  acceptance  of  rent,  and  ftiSering  the  tenant  to  make  7T.r.83i'47^ 
improvemeots  after  his  tntereft  vefts  in  pofleflion.— But  ^    \.  *  ^^^' 
when  the  reraahider-man  lies  by,  and  fuflers  tlie  leflee  or 
affignee  to  rebuild,  and  does  not  by  his  anfwer  deny  that 
he  had  notice  of  it,  all  thefe  circumftances  taken  together, 
will  bindhim  in  a  court  of  a  equity  from  controverting  the 
leafe  afterwards. 

Alfo,  a  leafe  executed  by  a  tenant  for  life,  in  which  the  i  T.  R.  8s. 
rev«rfionar,  who  was  then  under  age  is  named,  but  which 
was  not  executed. by  hira«  k  void  on  the  death  of  the  tenant 
for  life,  and  an  execution  by  the  reverfioner  afterwards  it 
no  confirmation  of  it,  fo  211  to  bind  the  leOee,  for  it  is  not 
his  covenant* 

3ttt 
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Bac.  Ab.  tit. '  But  if  tenant  for  life  makes  a  leafe  for  twenty  years  ge» 
«»  "»  (  *0  nerally,  and  afterwards  he  in  rererfion  confirms  that  leafe, 
and  then  the  tenant  for  life  dies  ;  though  this  at  firft  wonid 
have  determined  by  the  death  of  the  ieflbr,  yet  the  confir- 
mation hath  made  it  good  and  unavoidable  for  the  whole 
term.  But  if  the  leafe  had  been  for  twenty  years*  if  the. 
Ieflbr  tenant  for  life  flxould  fo  long  live,  there,  if  the  rever- 
fioner  had  confirmed  this  leafe,  yet  it  would  not  prevent 

ijts  voidance  upon  the  death  of  the  tenant  for  life. The 

diverfity  between  which  cafes  is  this :  that  in  the  firft  cafe, 
the  leafe  being  made  generally  for  twenty  years,  nothing 
appears  to  the  contrary  but  that  it  was  a  good  leafe  for  that 
time  abfolutely ;  for  the  death  of  the  Ieflbr,  which  would 
determine  it  fooner,  does  not  appear  in  the  leafe  itfelf ; 
then  when  the  reverfioner,  who  alone  could  take  advantage 
of  that  implied  limitation,  thinks  fit  to  waive  it, and  confirms 
the  leafe  as  it  was  made  at  firft  for  twienty^ears  abfolutely, 
this  makes  it  kis  own  Itaft  for  fo  much  of  the  time  as  would 
have  fallen  into  his  reverfion  by  the  death  of  the  tenant  for 
life  being  made  the  exprefs  limitation  and  circumfcription 
of  the  twenty  years  in  the  leafe  itfelf,  no  confirmation  of 
that  leafe  fo  limited  can  enlarge  it  to  extend  beyond  the 
life  of  the  Ieflbr,  that  being  the  exprefs  determination  af<« 
fixed  to  it. 

j>^  For  although  we  find  one  cafe,  where  it  is  held,  that  if  a 

man  makes  a  leafe  for  twenty-one  years,  if  the  leflee 
fo  long  live,  and  afterwards  the  Ieflbr  and  leflee  join  in  a 
grant  by  deed  of  the  term  to  another,  after  which  the  firft 
Icffce  dies  within  the  twenty. one  years,  yet  the  grantee  fliall 
enjoy  it  during  the  refidue  of  the  term  abfolutely.  To 
reconcile  this  cafe  with  the  other,  itnauftbe  intended,  that 
in  the  affignment  no  notice  is  uken  of  the  exprefs  limita* 
tion  affixed  to  the  leafe,  but  that  they  joined  in  an  affign. 
ment  of  the  leafe  for  the  refidue  of  the  ti^enty-one  years, 
and  then  it  may  be  well  conftnied  to  amount  to  a  coi^rma' 
iion  by  ike  UJfor  for  that  time,  as  the  leffor  may  confirm 
the  land  to  the  leflee  for  any  longer  time,  and  thereby  en- 
large his  eftate  or  intereft. 

^^'^  B.  tenant  for  the  life  of  C,  and  he  in  remainder  or  re- 

verfion  in  fee  join  in  a  leafe  for  years  by  indcntiiire ;  this, 

^  during 
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during  the  life  of  C.  is  the  leafe  of  B.  who  then  onlj  had 
the  prefcnt  intereft  in  the  lands,  and  the  confirmation  of  him 
in  the  remainder  or  reverfion ;  but  after  the  death  of  C. 
then  this  becomes  the  ieafe  of  him  in  the  reverfion 
or  remainder,  and  the  confirmation  of  B. ;  for  the  leflbrs 
having  feveral  efiates  in  them  in  feveral  degrees,  the 
leafe  {hall  be  conftrued  to  move  out  of  each  one's  re« 
fpeAive  eflate  or  intereft,  as  they  become  capable  of 
fupporting  it,  which  is  the  moft  natural  and  ufeful  con. 
firufiion  of  the  leafe,  efpecially  as  there  can  be  no  eftoppel 
in  this  cafe,  by  reafon  of  the  feveral  interefts  which  pafTed 
from  each.  Therefore  during  the  life  of  tenant  for  life,  if 
the  leflee  being  eviSed,  Ihould  declare  of  a  leafe  for  both, 
this  would  be  againft  him,  as  was  adjudged,  becaufe  for  that 
time  it  was  only  the  leafe  of  the  tenant  for  life. 

A.  lefliee  tor  life  makes  a  leafe  to  B.  and  C  on  condition  q^^  u^^^  ^  5^ 
that  if  they  die  leaving  A.  then    the  land   fliall   revert  «•  S^-*-"- 
to  A.    without    determining   any  eftate  certain    in  the 
grant ;  all  the  eftate  paffes  under  the  condition,  for  in  prat^ 
dpe  A.  was  not  received  on  default  of  B*  and  Cs 

If  tenant  for  life  and  he  in  remainder  in-tail  join  in  a  ^ro.  Eii».  i<t. 
leafe  to^.  for  life,  remainder  to  B.  for  life,  and  the  iflue* 
in-tail  accepts  the  rent  of  A.  and  levies  a  fine,  the  leafe  in 
femainder  is  good,  notwithftanding  the  feoffment. 

Where  leffee  for  life  makes  a  leafe  for  years,  excepting  ^™'^''*  *^^" 
the  wood,  underwood,  and  trees  growing  upon  the  land,  it 
is  a  good  exception,  although  he  has  no  intereft  in  them 
but  as  leffee,  becaufe  he  remains  always  tenant,  and  is 
chargeable  in  wafte ;  wherefore  to  prevent  it,  he  may  make 
the  exception. — But  if  leffee  for  years  aflign  over  his  terra, 
with  fuch  an  exception,  it  is  a  void  exception. 

Section  V.  Of  Ltafes  by  Tenants  per  auUr  Vie. 

Where  a  perfon  holds  for  the  term  of  another's  life, 
lie  IS  called  tenant  per  anter  vie;  and  leafes  made  by  him 
of  cour redetermine  on  the  death  of  the  cejlui  que  vie^  or 
perfon  during  whofe  life  he  holds,  but  not  ot,  his  own  death ; 
for  by  the  ftatute  of  Frauds  every  eftate ^r  auter  vie  is  made 
devifeable,  and  if  not  devifed,  it  (hall  be  affets  in  the  hands 
#f  the  heir,  if  limited  to  the  heir ;  if  not  limited  to  the 

heir, 
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keir,  h  (hall  go  to  the  executor  or  adminillrator  of  tiie  gr«n* 
tee,  and  be  affets  in  their  haiuli* 

Section  VI.    Of  Leafes  by  Tenant  hy  the  Curiefy  of 
England:  in  Dower \  or  Jointure. 

ft  IL  Co*i.  ar4.       *^«n*nt  by  the  curtefy  is  where  a  man  marries  a  womait 

feifed  of  an  eflate  of  inheritance^  and  has  by  her  iffoe  bora 
alive,  which  was  capable  of  inheriting  her  eftate.-— Tenfloac^ 
in  dower*  (to  which  the  before^mentioned  efiate  is  nvvll 

kac.oaEng.      termed  a  law  of  counter*tenure)  is  where  the  hufband'of  « 

Gav.b.  z  c.  Jxu  ,  ' 

ftBi.  Com.  129    woman  is  feifed  of  an  eftate  of  inheritance,  and  dies,  mnh 

01  without  iflue,  in  which  cafe,  the  wife  ifaall  have  the  thtri 
part  of  all  the  lands  and  tenements  whereof  he  was  feifed  at 
any  time  dating  the  coverture,  to  hold  to  herfelf  during  the 
term  of  her  natural  life^    Tenant  in  jointure  is  by   thd 

tf/<4  3^.  ^7  H*  8«  ^«  10.  commonly  called  the  Statute  of  Ufes,  by 

which  dower  may  be  barred  by  a  jointure,  or  by  conveying 
ajoint-efiate  to  hufl>and  and  wife;  but  in  commcmacoepu^ 
tion,  it  means  a  fole  eftate  limited  to  the  wife  only. 

Bftc.  Abr  tit         ^^  ^^  ^^^^^  refpeftive  efiates^  it  will  be  fuiBcient  to  ob* 

MLcafes/^(i }  i.  f^rve,  thstt  if  either  of  the  tenants  make  a  leafe  for  years, 
^  ^-  39  •  f eferving  rent,  and  die,  this  Iciafe  is  abfolutely  determined,  fo 
that  no  acceptance  of  rent  by  the  heir  or  thofe  in  reverfion 
can  makfc  it  good ;  for  though  their  eftate  is  qnodum  modo^ 
a  continuance  of  the  eftate  of  their  huft)and  or  wife,  yet  it 
is  a  continuance  of  it  only  for  life,  and  they  have  po  j>ower 
io  contrad  for,  or  intermeddle  with  the  inheritance,  and 
confequently  their  leafes  or  charges  fall  oflF  with  the  eftate 
wfaereout  they  were  derived,  ani^  theieflee  is  become  tenant 
by  fufierance  by  His  continuance  of  polfeffion  after* 

Section  VII.    Of  Leafes  under  Powers. 

The  ftatute  fty  H.  8.  c.  lo.  commonly  called  the  Statute 
it.i7.H.Uio.  ^y^j^j^  enaas,  that  where  any  perfon  orpcrfons  ftand  or 

be  feifed  of  or  in  any  honours,  caftles,  manors,  lands,  tene- 
ments, rents,  fervices,  reverfions,  remainders,  or  other 
hereditaments,  to  the  ufe,  confidence,  or  truft,  of  any  other 
perfon  or  perfons,  or  of  any  body  politick,  by  reafon  of  any 
bargain  and  fale,  feoffment,  fine,  recovery,  covenant,  con- 
traft,  agreement,  will,. or  otherwife  by  aay  manner  or 

mean. 


■J 


Sea.  VII.]  0/  Ltdfes  Wider  Powers.  47 

means  whatfoever  it  may  be,  all  and  every  fuch  perfon  aAd 
|>erfons9  and  bodies  politick^  that  have  or  fhall  have  any  fuck 
ufe,  confidence^  or  trnft,  in  remainder  or  reverter,  (hall  ftaiid^ 
4nd  be  feifed,  deemed  and  adjudged  in  lawful  feifin,  efts^t 
mndpollei&on  of  and  in  the  fame  with  all  their  appurte^ 
nafices»  to  all  intents,  conftraAion.  and  purpofes  in  the 
law  ;  and  that  the  eilate.  title,  right,  and  pofieflion,  ftall 
ht  clearly  deemed  and  adjudged  to  be  in  him  or  them  that 
liave  or  fliail  have  fnch  ufe,  confidence,  or  troft,  after  fuch 
tqoality,  manner,  form,  and  condition,  as  they  bad  before 
in  or  to  the  ufe,  confidence,  or  truft,  that  was  in  them. 

Tbe  ftature  4ben  executes  the  ufe,  that  is,  conveys  the 
pofieffion  to  the  ufe,  and  transfers  tbe  ufe  to  thepofleflion, 
thereby  making  ce/iui  que  nfe^  or  bim  to  whofe  ufe  the 
grant  was  made,  complete  owner  of  the  lands«  as  well  at 
law  as  inequity^  but  as  tbe  intervening  eftate  of  the  feoffee 
alone  is  annihilated,  bat  not  th«  conveyance  to  nfes  abo* 
lifhed,  the  courts  confider  them  now  as  merely  a  mode  of 
conveyance. 

When  the  mode  of  conveying  eftatcs  in  that  form  which  is  Powei  on  Pow^  - 
called  Arid  fettlement  became  general^  the  neceffity  of  fome  ^*  ^  ^' 
foch  modification  of  an  ufe^  as  that  of  a  power  to  leafe,  muft 
foon  have  been  evident  to  thofe  whofe  habits  led  them  td 
the  contemplation  of  this  branch  oF  our  law :  for  the  incon*- 
veniences  that  muft  have  occurred  to  a  tenant  for  life  for 
want  of  it  muft  have  been  obvious  to  every  onew    Tenant 
for  life  without  fuch  power  had  no  means  of  infuring  to  his 
leffee  any  certain  intereft  in  his  lands,  fince  he  could  create 
no  eftate  therein  to  laft  beyond  the  term  of  his  own  life. 
A  tenore  fo  uncertain  afforded  very  little  encouragement  to 
induce  the  farmer  to  improve,  as  whatever  fum  he  might 
expend,  the  death  of  his  leffor  would  put  an  end  to  his  in- 
tereft, and  veft  the   eftate   in   the    remainder-man,   who 
might  then  reap  the  fruits  of  his  labour  and  fortune,  eil)ier 
by  making  him  pay  a  rent  in  proportion  to  the  additional 
Value  ariCng  from  the  improvements  of  the  leffee,  or,  on 
his  refofal  to  comply  with  thofe  terms,  by  evitting  him  and 
taking  a  new  tenant.    Keeping  tenints,  therefore,  in  a  fiiu- 
ation  fo  fluauating,  was  equally  prejudicial  to  the  intereft 
rf  the  tenant  for  life,    and  the  rcmainder-fcifa:  for  the 

tenant 
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tenant  for  life  fuffered  becaufe  no  leiTee  would  pay  an  ade- 
quate rent  for  a  leafe  on  which  be  was  afraid  to  embark  his 
capital^  from  the  apprebenfion  that  be  might  be  evifled  on 
the  fudden  death  of  his  leflbri  before  he  had  reaped  the  ad« 
vantage  of  it,  and  the  remainder-man  fuffered  from  the  efiate 
coming  to  him  in  a  negleded  and  unimproved  condition. 
*  To  encourage  ihofe,  therefore,  who  were  (killed  in  the 

arts  of  hu(bandry«  to  apply  their  attention  and  fortunes  in 
the  cuhivation  and  improvement  of  lands,  it  became  ne- 
ceflary  to  fecure  to  them  a  fixed  and  certain  period  in  the 
occupation  and  manurance  of  them ;  in  order  to  do  which^ 
it  was  neceffary  that  the  tenant  for  life,  under  fuch  fettle- 
anent,  fliould  be  empowered  to  fecure  to  his  tenants  a  cer- 
tain time  in  their  efiates  in  all  events  j  with  a  view  to  effeft 
which,  leafing  powers  feem  to  have  been  invented.  But  as 
the  introdu3ion  of  general  leafing  powers  would  have  been 
of  as  great  prejudice  to  the  remainder*man  on  the  one  hand, 
by  putting  him  in  the  power  of  the  tenant  for  life,  as  the 
want  of  fuch  a  power  was  on  the  other  hand  to  the  tenant 
for  life  and  the  remainder-man,  by  difcouraging  the  tenants 
from  improving  the  eftate ;  it  therefore  became  cufiomary 
in  the  creation  of  fuch  powers,  to  reftrain  the  tenant  for 
life  to  convey  only  a  certain  intereft  upon  precife  terms, 
and  in  a  certain  manner  prefcribed  by  fuch  power ;  fo  that 
as,  on  the  one  hand,,  the  power  to  leafe  was  invented 
principally  for  the  benefit  of  the  tenant  for  life,  fo  on  the 
other  hand,  the  reftriSions  and  limitations  of  that  power 
were  added  for  the  benefit  of  the  remainder- man. 

s  Bur.  laa  jj^^  limitation  and  modifying  of  efiates  by  virtue  of 

powers,  came  from  equity  into  the  common  law  with  the 
ftatute  of  ufes  :  as  therefore  powers  came  into  the  courts  of 

Doug.  193.  I*^  ^i^h  the  ftatute  of  ufes,  fo  the  conflruftion  of  them, 
by  the  exprefs  direflion  of  the  flatute,  muft  be  the  fame  as 

s  Bur.  1146.  in  courts  of  equity;  for  whatever  is  a  good  power  or  execu- 
tion inequity,  the  ftatute  makes  good  at  law.  As  powers 
are  derived  from  equity,  and  ought  even  at  law  to  be  con* 
ftrued  equitably,  fo  in  the  conftrufiion  of  powers  originally 

Cowp.  267,  in  theik*  nature  legal,  courts  of  equity  muft  follow  the  law, 
be  the  confideration  ever  fo  meritorious :  for  inftance, 
powers  by  n  tenant  in   tail  to  make  leafes   under   the 

ftatute 
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ftatute  3ft  H.  8.  c.  28.  if  nol  executed  in  the  rcquiGte  form; 
no  confidefation  ever  fo  meritorious  will  avaiK 

The  cirdumftances  attending  the  execution  of  fuch  leafei  Powell  on  Pow. 
may  be  confidered,  t.  With  rerpe£l  to  ihe  lefTor;  s.  to  the  ^^ 
leflee;   3.  to  the  fubjeQ  on  which  the  power  it  to  operate; 
4.  to  the  quality  and  quantity  of  intereft  to  be  granted; 
g.  to  the  rent;  6*  to  the  form  of  the  leafe. 
1;  Withrefpe£l  to  the  leflbr. 

He  muft,  as  we  have  obferved,  purfue  the  power  flri£lly,  x  Bur.  iz*^ 
The  intent  of  parties  who  gave  the  power^  ought  to  govern 
every  conftruflioni  He  to  whom  it  is  given,  has  a  right  to 
enjoy  the  full  exercife  of  it :  they,  over  whofe  eftates  it  is 
given,  have  a  right  to  fay,  "  It  (hall  not  be  exceeded,  the 
*'  condition  fhall  not  be  evaded  ;  it  (hail  beJlriSfy  purfuti 
'*  in  form  and  fubftance  :  and  all  a3s  done  under  a  fpecial 
"  authority,  not  agreeable  thereto,  nor  warranted  thereby, 
••  muft  be  void/* 

If  tenant  for  life,  therefore,    has  a  fpecial  power  ctf  xT.R.709. 
granting  Icafes  for  a  longer  term  than  his  own  life,  upon  ^  ^*  ^*  ^'*'' 
his  death  the  leafe  \%  void,  unlefs  he  has  (Irifily  purfued  the 
power:  and  in  refpeA  to  the  execution  of  powers,  courts  i  Bur.  iit. 
of  juftice  have  always  looked  with  a  jealous  eye  to  fee  that 
the  conditions  in  favour  oi  the  next  taker  be  purfued,  not 
literally  only,  but  fubllantially^ 

So,  tenant  for  life,  with  power  to  make  leafes  for  three  iCo.  76. «. 
lives,  or  twenty-one  years,  cannot' make  fuch  leafes  by  let* 
ter  of  attorney,  by  virtue  of  his  power;  becaufe,  fuch  leafes 
not  being  derived  out  of  the  intereft  of  the  tenant  for  life, 
but  by  an  authority  derived  from  the  tenant  in  fee,  aqd  to 
aharge  the  eftate  of  third  perfons,  the  truft  for  that  purpofe 
is  perfonal,  and  cannot  be  delegated  to  another. 

A  power  to  make  leafes  generally,  extends  only  to  leafes  Cro.  j-^c.  31S. 
in  poircfllop,  and  not  to  leafes  in  reverfion,  or  in  futuro.        ^.  ?°"*'  *^*  l^* 
The  grantof  a  leafe  need  not  be  in  a3ual  pofleflion,  but  ^^^    ^       " 
a  conftru£live  pofre(rion,  by  the  receipt   of  the  rents  and 
profits,  is  a  fufficient  compliance  with  the  power.    If  ac- 
tual  po(re(Iion  were  neceCTary,  a  leafmg  power  could  never 
be  executed  where  the  land  is  in  the  hands  of  atenant. 

Therefore,  where  a  tenant  for  life,  with  power  to  grant  jy.^^ 
Icafes  ia  poiTeffion  for  twenty^one  years  at  the  beft  rent, 

E  conveyed 
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conveyed  his  life  efble  to  tniftecs,  to  pay  an  annuity  for 
his  life,  and  the  furplus  to  himfelf,  the  power,  was  held  to 
be  not  thereby  extingaiflied,  but  he  might  Hill  grant  a  leafe 
agreeable  to  the  terms  thereof* 
a.  With  refpeft  to  the  leflee. 

T.Ray.  163.  '^^  leflee,  in  a  leafe  under  a  power,  mull,  it  (hould 
feem,  be  a  perfon  in  being  at  the  time  when  it  is  made; 
for  generally  fuch  leafes  cannot  be  made  in  reverfion  or  in 
futuro :  and  it  has  hten  held,  that  if  a  power  be  to  make 
leafes  to  one,  two,  or  three  perfons,  the  donee  of  the  power 
cannot  make  a  leafe  for  the  life  of  the  firft  fon  of  J.  S.  be* 
caufe  the  perfon  to  take  under  the  power  ought  to  be  in  tffe. 

Cro.  Jac.  iSo.        If  a  man  covenant  in  confideraiion  of  natural  afeftion» 
with  a  power  to  make  leafes,  a  leafe  to  a  ftranger  is  void. 
3*  With  refpeft  to  the  fubjefi  on  which  the  power  is  to 
operate* 

Doug.  573.  It  is  apparent  from  the  ftatutes  of  32  H.  8.  c.  28.  and  13 

EJliu  r.  lO.  that  the  legiflature  meant  to  confine  the  autho- 
rity to  let,  to  lands  which  had  been  formerly  letten,  and 
were  capable  of  producing  profit. 

2  Kdii.  Abr.  If  therefore,  a  leafing  power  be  reftrained  to  be  exercifed 

*^'-  only  over  herediuments  ufuaUy  letien,  lands  twice  letten 

are  included  within  that  defcription. 

nid,  xj.  But  lands  that  have  been  but  once  letten,  are  not  within 

fuch  a  power. 

So,  if  lands  had  been  leafed  by  virtue  of  a  contfafi,  from 
year  to  year,  for  three  years,  this  cannot  be  faid  to  be  ufually 
letten,  becaufe  this  is  but  one  leafe,  diotigh  renewable  every 
year. 

Any  kind  of  demife  is  fufficient  to  fupport  fuch  power, 

Cni.  Jac  79-     there  being  no  neceffity  that  it  fliould  have  been  demifed  by 

indenture;  a  demife  at  will,  or  by  copy,  is  faficient  to 
make  land  to  be  accounted  ufually  demifeable. 

fore  the  execution  of  a  power,  to  demife,  at  the  rent  then 
ufually  referved  and  paid,  cannot  be  leafed  onder  fuch 
power. 

Sir xf  j<^c;,»7.      ^^^^*  ^^^'«  *«'«  ^"  »  tenant  for  life,  with  power 
t.  c,  to  make  leafes  of  all  or  any  of  the  lands  in  an  indentuni  of 

fettlement,  particularly  mentioned,   whieh  at  any  time 

theretofore 
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tfaeretoCore  had  been  nfittlly  kiten  ordemiled,  for.  aod  dur« 
ing  the  term  of  iwenty^^ne  years  er  aiuler,  in  pofleflion» 
ud  not  in  reTerfioo.  reierviag  the  rent  thereupon,  then 
ykided  or  pAid,  or  more :  tenant  for  lUe  made  a  leafe  of 
part  of  the  preniffel  tfientaoncd  in  the  fettlenient.  which 
hadheen  let  at  too  A  ptf  €nn*  for  twenty^one  yeari;  bvt 
wUch  term  of  tweoty*one  yoan  had  expired,  and  the  pi-e« 
milTet  bad  o^  been  let  for  the  fpace  of  twenty  years  before 
the  demiie,  under  the  power  which  was  the  fubjeft  of  dif- 

Th^  queAion  was,  whetjkr  or  sot  ibefe  Jands  came  PowciionPov. 
within  the  dc£cripiion  of  lands  at  any  time  heretofore  ufu«     *'  '^'' 
ally  demifed  ?  And  by  Vaugkan.  C*  J«— The  word,  ufum 
sUy  demifed,  might  be  taken  in  two  fenfin :    ibe  one  Cor 
the  often  farming,  or  repeated  a£U  of  leafing  lands,  to  which 
fenfe  thb  cafe  did  reaifooad>ly  extend;  the  other  fenfe  of 
ufually  demifed  was,    for  the  common  continuance  of 
lands  in  leafe,  for  that  was  [or  (gnified]  ufually  demifed, 
and  fo  lands  leafed  for  ^oo  years,  long  fince  was  landi 
ufuaily    demifed    [namely  J   that   was    [were]    in    leafe, 
though  it  [they]  had  not  been  mpre  than  once  demifed, 
which  was  the  more  received  fenfe  of  the  words  "  ufuaily 
**  demifed.'*    The  meaning  of  the  wprds  "  at  any  time," 
was  various*    If  it  were  a&ed  by  way  of  qudftion,  Were 
you  at  any  time  at  VorAf  it  was  the  fame  as.  Were  you 
ever,  or  fame  time  at  Y^ri  f  So  the  queftion.  Was  this  land 
at  any  time  in  leafe  ?  was  the  fame  as.  Was  it  ever  or  foma 
time  in  leafe?  But  when  the  words  **  at  any  time"  were  not 
part  of  ^queftiou;  butofiSJi  an/wen  they  had  a  different 
and  eoBtrary  meaning :  as  if  it  were  afked.  Where  may  I 
fee  or  fpeak  with  Jpin  Siylesf  and  it  were  anfwered,  Yon 
may  ^peak  wjib  him,  or  fee  bim   **  ^  any  time"  at  his 
boufe:  there  the  words  "at  i^ny  time"   fignify  "at  at) 
^  times,"  and  jiot,  as  in  the  qufflion  **  at  ibme  time  :"  fo, 
where  the  words  were  ufed  by  way  of  plain  enunoation, 
and  not  as  pact  of  a  qaeftion  or  iinfwer ;  as.  You  (hall  be 
welcome  to  my  houfe  at  any  time;  ibey  fignify.  You  (hall 
be  welcome  at  all  times.    So»  in  the  principal  cafe,  ii  it 
were  made  a  queAion,  Was  fu^h  lapd  heretofore  at  any  time 
ufuaily  leucn  and  f^  U>  farm  ?   it  imports  in  the  queftion, 

E  a  W^s 
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Was  the  land  ever,  or  at  fofne  time  heretofore  (how  lon^ 
ago  foever)  ufually  let  to  farm  ?  But  by  way  of  enuncia- 
tion, if  it  were  faid^  This  land  was  ufually  let  to  farm  at- 
any  time  heretofore,  it  means.  This  was  commonly  at  all 
times  heretofore  let  to  farm.  So,  This  land  was  ufually  in 
pafture  at  any  time  heretofore  ;  fignlfies,  This  land  was  al- 
ways, or  commonly,  in  pafture  heretofore.  So,  you  may 
leafe  any  land  heretofore  letten  to  farm  at  any  time  ufu- 
ally;  is  the  fame  as  "  Heretofore  letten  to  farm,  commonly 
*'  at  all  times  :*'  and  this  conftru£lion  of  the  provifo  agreed 
with  both  the  words  and  intention  of  the  fettlement.  But 
what  was  not  farmed  at  the  time  of  this  provifo  made,  nor 
twenty  years  before,  coald  not  be  faid  to  be  at  any  timo 
before  commonly  farmed ;  for  thofe  twenty  years  were  » 
time  before  inwhich  it  was  not  farmed, 
/^•j;  But  to  come  clofer,  the  provifo  was,  that  leafes  might  be 

made  for  twenty -one  years  of  any  lands  in  the  deed,  referv- 
ing  the  rents  thereupon  referved  at  the  time  of  the  deed 
made,  which  neceffarily  implied^  that  the  land  demifeable 
by  that  provifo  miift  be  land  which  then  was  tinder  rent ; 
for  if  no  rent  then  was,  the  rent  then  thereupon  referved^ 
could  not  be  referved.    But  the  premifles  in  queftton  had 
then  no  rent  upon  them,  for  they  were  not  let  of  twenty 
years  before,  nor  then,  and  therefore  were  not  demifeable 
by  that  provifo.     The  words  '*  or  more,**  could  not  at  all 
help  the  leffce  j  for  the  words  "  more"  or  ••  lefs,"  were 
words  of  relation  ;  the  one  of  addition  to  what  was  before, 
the  other  of  diminution :  for  •*  more'*  or  ••  lefs,"  muft  re- 
'  late  to  fomething  pofitive  before,  and  could  never  be  a  re- 
lation to  nothing.    So,  **  more  wages"  neceflarily  implied 
fome  before ;  "  more  meat,  more  drink,"  and,  in  every  ex« 
predion,  *'  more"  denoted  a  relative  to  fomewhat  before  of 
the  kind ;  and  in  the  prefent  cafe,  referving  *•  more  rent/' 
muft  imply  fome  before  referved :  and,  therefore,  where 
none  was  at  the  time  of  the  deed  made,  is  J^ae.  i.  ther« 
could  not,  in  any  congruity  of  fpeech,  more  be  referved  or 
intended  to  be  referved. 
^Mod.245, 378      Under  a  power  to  leafe  the  whole  of  a  manor,  *'  except 
jrz  Mod.  148.  •  „  ^^^  ^^^^^^  demcfne  lands  of  the  faid  manor,"  copyhold 

1  Com.  R.  37 .   ijujds  cannot  be  demifed,  for  tbey  are  excepted  as  being 
/•ft  '  , 

anti«At 
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*'  antient  demefae  knds,  parcel  of  the  manor." — ^Tbe  reati  1Ld.Ray111.a67. 
and  ferrices,  however,  may  be  demifed  within  the  power,      {'siak.  537./.tj 

A  covenant  to  flaad  feifed,  as  it  ts  a  leafe  if  made  by  the  3  Bur.  2446. 
4>wner,  fo  alfo  is  it  an  evidence  of  the  ufual  manner  of 
demifing« 

It  feeros  now  to  be  fettled,  that  the  queftion,  whether,  poweiionPov. 
under  a  power  to  leafe  lands,  and  other  hereditaments,  pro-  ^jj^^,  ^^ 
vided  that  fuch  rent  or  more  be  referved  upon  every  leafe  *^**  >5- 
as  hath  been  referved,  or  paid  for  it|^  within  a  given  time, 
previoas  to  the  creation  of  the  power— lands  not  before  in 
Jeafe  may  be  demifed,  is  a  queftion  of  conilrudion  on  the 
intention  of  the  author  of  the  power,  to  be  colleQed  from 
the  in ftrument  creating  the  power,  or  the  circumftances  of 
the  eftate* 

Thus,  where  a  power  was  to  leafe  a  manor,  except  the  5  Mod.  245, 
Jemefne  lands,  though  copyholds,  being  within  that  de-  iCoin.R.37, 
fcrtption,  could  not  be  demifed  under  fuch  power,  yet  the  ^^* 
rents  and  fervices  of  the  manor  might;  for  it  appeared  to 
be  the  intent  of  the  fettlement,  that  part  of  the  manor 
fhould  be  demifeabie,  and  notwithftand'mg  a  qualification 
annexed  to  the  power  which  faid  that  the  antient  rent 
ihould  be  referved,  and  no  refervation  of  rent  could  be  upon 
a  leafe  of  rents  and  fervices,  out  of  which  no  rent  ifliies ; 
yet  the  rents  and  fervices  might  be  demifed  within  the 
power;  for  it  appeared,  that  part  of  the  manor  was  intended 
CO  be  comprifed  within  the  power,  but  that  the  demefne 
lands  were  not  to  be  comprifed;  then  the  rents  and  fervices 
mull  be,  for  the  whole  of  the  manor  conGIls  in  demefnes, 
rents,  and  fervices ;  and  if  a  man  hath  a  power  referved  to 
him  of  making  leafes  of  two  things,  and  a  qualification  is 
annexed  to  the  power,  which  cannot  extend  to  one  of  tbefe 
things,  be  may  make  a  leafe  of  that  thing  without  any  re- 
gard to  the  qualification. 

Accordingly,  where  there  is  a  power  to  make  a  leafe  of  a  ^/^. 
manor,  and  every  part  thereof,  fo  that  fuch  rent  be  referved 
upon  tveij  leafe  as  was  paid  for  two  years  before,. and  it 
liappens  that  fome  part  of  the  land  was  not  leafed  at  any 
rent  within  two  years  before;  a  man  may  make  a  leafe  of 
Jiich  land,  referviog  what  rent  he  pleafes,  for  the  intent  ap- 
pears to  be,  that  he  might  make  leafes  of  the  whole  manor. 

E  3  So 


54  Of  LiBfes  under  Powers.         [Chap.  II L 

\kid,  ui  Vent.       8o»  alfoy  where  a  itiaii  had  ppwer  to  ina)»  leafesof  % 

29       c.  ci  e  .  ^^^^^^  tithes^  and  other  landt«  referving  the  aoimt  rentt 

it  was  hjbldf  that  h(s  might  makp  kafet  of  titbea,  although  no 

rent  can  iflueoutof  tithes;  but  he  might demife  th^m  with*- 

out  any  rent  if  it  pleafed  hini,  for  it  appeared,  thiMHhei 

were  within  the  power, 

Doug.  565.  So^  onder^  power  to  leafe  all  manors,  mefluages^  lands, 

tic.  "  fo  as  there  be  referve<t  as  much  rent  as  is  now  paid 

**  for  the  fame/'  fuch  parts  of  the  efiate  enumerated  in  the 

power  as  have  never  been  demifed,  may  be  let. 

«  Mod.  249.  But  under  a  power  in  a  family- fettlement  to  mal^e  leafea 

of  all  or  any  part  of  the  premifles«  referving  the  antient  rent, 

lands  always  occupied  with  the  family  feat  {:anAot  be  dey 

mifed ;  for  in  fuch  cafe,  the  qualification  anpei^ed  to  the 

power,  **  that  the  antient  rent  moA  be  referved,"  mani- 

feftly  excluded  the  manfion-houfe,  and  lands  about  it  n^ver 

let :  the  nature  of  the  thing  in  fuch  eafe,  fpeaks  the  intent. 

5  T.  R.  665.  80,  under  the  fcttleinent  of  ai^  efiate  with  a  power  to  the 

tenant  in  poflefliony  to  let  all  or  any  pdrt  of  the  preroifles,  fo 

as  the  ufual  covenants  be  refervfcdy  a  leafe  of  tithes,  which 

had  never  been  let  before,  was  held  void,T-ln  all  thcfe 

cafes,  the  intention  of  the  parties  is  to  gdvern  \hp  court  iq 

conftruing  the  power. 

Powell  on  Bov.      Every  power,  it|  the  conQmflton  of  it,  is  to  be  taken  with 

4^7^  ^^/^         f"ch  a  reftriftion,  that  the  eftate  itfelf,  which  is  fubjefted  to 

<:Mod.245,378,  the  power,  (hall  not  be  defiroyed  by  the  exercife  of  it. 

Therefore,  In  the  cafe  of  Winttr  and  t^veday^  Rpkeby^  J, 

held  that,  had  the  exprefs  words  ufed  in  that  cafe,  **  fo  as  it 

*'  be  not  of  the  demefne  lands'*  been  left  out,  yet  there 

would  have  been  a  reflraint  by  implicatipn  from  inaking 

leafes  of  cuftomary  land  helfl  of  thp  manor ;  for  if  the  cuf- 

tomary  land  might  be  demifed,  the  manor  would  be  de* 

ftroyed,  which  it  muft  be  prefumed,  was  not  the  intent  of 

the  parties* 

4.  With  refpeS  to  the  ^tiality  and  quantity  of  iptereR 

to  b^  granted* 

Doug.  293, 574.     The  creation,  execptip)),  and  deIlru6lion  of  powers,  de- 

3  T"k;*665.     pend  on  the  fubftantial  ihtenlit)n  and  pnrpofe  of  the  parties ; 

for  the  intent  of  the  parties  wht)  gave  the  power,  ought  tp 

jjoycrn  evelry  conllrufiiort^ 
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Upon  a  geaeiml  power  to  make  ]eales»  without  (ayiag  i  Browni.  141. 
laore,  the  law  adjudges,  that  the  leafcs  ought  to  be  leaTes  in  |kc.^«.  '^ 
poflei&oii;  for  if  npon  fuch  power,  aleafe  night  be  made* 
upoB  a  leafe»  the  party  i»ight«  by  making  infiniie  leales,  de- 
lain  thofe  ia  lemaioder  out  of  pofleffioa  for  ever ;  which 
would  be  comrary  to  the  imeot  of  th^  parties  and  ^aioft 
reafoii. 

So,  a  general  power  to  make  ka£^  for  one  and  twenty  Cro.  £iix«5. 
years,  does  not  enable  the  party  to  make  fuch  a  leafe  in  re* 
verfion,  by  which  a  widow  would  be  deprived  of  the  be* 
nefit  of  her  jointuse,  to  fecure  which  the  land  was  feuled 
by  a£l  of  Parliament :  for,  befide  that  jointures  are  favoured 
in  Jaw,  the  ftatuie  intended  aot  to  give  him  that  liberty ; 
and,  it  being  aliberty  and  power,  it  muft  be  ftrifily  purfued. 

If  a  man  has  power  to  make  leafiss  in  poflel&oa  or  rever«  Ld.  Raym.  167. 
fion,  if  he  makes  a  leafe  in  poffeffion  once,  he  (hall  never 
after  make  a  leafe  in  reverfion ;  for  he  has  an  elefiion  to  do 
the  one  or  the  other,  but  not  both. 

Devifee  for  life,  with  power  to  make  leafes  for  twenty-  ''o**^* «»  P«^* 
one  years,  whereupon  the  old  accuflomcd  rent  (hall  be  re-  Bac!  Abr.  tit. 
ferved,  makes  a  leafe  for  twenty-one  years  under  the  old  i^^^^lj^ij' 
rent,  &c,  and  a  year  before  the  expiration  of  that  leafe,  he  ^^»^  4*^- 
makes  a  leafe  to  another  for  twenty-one  years  to  begin  pre- 
fently,  this  leafe  Seems  to  be  good  witliin  his  power  as  a  con- 
current leafe,  becaufe  it  is  no  charge  upon  the  reverfion, 
nor  is  there  any  more  than  twenty-one  years  ia  ioio  againft 
the  reverfioner ;  but  this  power  would  not  warrant  the  mak« 
ing  of  leafes  in  reverfion,   for  then  he  might  charge  the 
inheritance  adinfiuitum. 

But,  notwithfianding,  where  one  having  power  to  make  B^.  Abr./^/J. 
leafes  for  twenty-one  years  in  polTeffion,  made  a  leafe  to  m4.  cba.  Ca  lo. 
for  twenty-one  years  in  tnift  for  the  payment  of  debts,  but 
the  kafewas  made  to  commence  from  a  time  to  come,  and 
fo  not  purfuant  to  the  power,  yet  being  made  for  the  pay- 
ment of  debts,  it  was  fupported  in  equity. 

Under  a  power  to  leafe  in  poffeffion  for  one,  two,  or  three  Ld.  Raym.267. 
lives,  or  for  thirty  years,  or  any  other  number  of  yeai s  de- 
terminable on  one,  two,  or  three  lives;  or  in  reverfion  for 
one,  two,  or  three  Uvea,  or  for  thirty  years,  or  any  other 
number  of  years  detenninable  on  one«  two,  or  three  lives ;  a 

£  4  man  « 
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nan  cannot  make  an  abfoiute  leafe  in  pofleflion  for  thirty 
years  :  an  abfoiute  leafe  in  reverfion  for  thirty  years,  he 
»ay. 
Doug.  565.  Where  there  is  a  power  to  grant  leafes  in  pofTelfion,  but 

not  by  way  of  reverfion  or  future  intereft,  a  leafe  per  veri0 
de  prmfcnti^  is  not  contrary  to  the  power,  although  the  eftate 
at  the  time  of  granting  the  leafe,  was  held  by  tenants  at 
will^or  from  year  to  year;  if.atthe  time^they  received  direc« 
tions  from  the  grantor  of  the  leafe  to  pay  their  rent  to  the 
lefTee. 
Cowp.  714.  So,  one  under  a  power  in  a  marriage  fettlement  to  leafe 

%  Wiif.  165.  f^j.  twenty-one  years  in  pofleflion,  but  not  in  reverfion, 
grants  a  leafe  to  his  only  daughter  for  twenty-one  years* 
**  to  commence yr^m  the  day  of  the  date  ;^'  adjudged  a  good 
leafe.— rThe  word  "  from"  may  mean  either  inclufive  or 
exdufive,  according  to  the  context  and  fiibjed  matter:  and 
the  court  will  conftrue  it  fo  as  to  cfTefiuate  the  deeds  of 
parties,  and  not  to  deftroy  them.  [Mr.  Powell^  with  great 
ingenuity,  and  as  fome  perhaps  conceive  with  fuccefs,  at-* 
tempts  to  contrpvert  the  legal  propriety  of  the  above  adju- 
dication.] 
Bac.  AV.  tit.  One  had  power  in  efiefi  to  make  leafes  fpr  the  lives  o^A., 
3Kcb.44.  B>  and  C.  and  he  makes  a  leafe  to  them  for  their  three  lives, 
and  the  life  of  the  longer  liver  of  them ;  and  this  was  held 
to  be  fuflicient  within  the  power;  b^caufe,  for  three  lives 
generally,  and  for  three  lives,  and  the  longer  liver  of  them, 
is  all  one,  fince  without  fuch  words  it  wpuld  have  gone  to 
the  furvivor.-^o,  a  leafe  to  one  for  three  lives,  or  to  three 
for  their  lives,  is  all  one. 
X  Cdm.  R.  3T5.  Where  a  maa  ms^kes  afettlement  of  the  reverfion  of  lands, 
demifed,  for  life  or  yearf  to  the  ufe  of  one  for  life,  with 
power  to  make  leafes  generally,  he  may  make  a  leafe  during 
the  continuance  of  a  former  leaf^,  to  commence  after  the 
former;  as  otherwifehis  power  would  be  ineffeCluai. 
S  Rep.  69.  So,  a  fortiori^  if  a  power  exprefsly  enable  one  to  make 

leafes  in  reverfion,  fuch  a  leafe  will  of  courfe  be  good  by 
virtue  thereof • 
TowcU  on  Pow.      Under  a  power  to  make  leafes  ••  for  ninety-nine  years,  or 
fLcy,x67,e2ff.  "  three  lives  in  pofl*eflion,  or  for  two  lives  in  pofleflion, 
[^  and  one  in  revisrfion,  or  fo?  oz^e  life  in  poflipflion,  and 

♦•  two 
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**  two  in  reverfion,*'  the  party,  during  the  ccmtinoanco 
of  the  firft  leatfe,  made  a  leafe  for  life  to  T. ;  and  the  quef- 
tion  was»  Whether  the  latter  leafe,  being  made  whilft  the 
the  lives  in  the  former  leafe  were  in  being,  was  auth<Hiied 
by  the  power?  By  two  of  the  juftices,  oat  of  three,  it  was 
held,  that  had  the  words  *'  in  pofleffion,"  and  the  words  of 
the  power  been  generally  to  make  leafes,  the  cafe  had  been 
firong  in  favour  of  the  leafe,  the  fettlement  being  of  a  re- 
Tcrfion ;  but  the  power  being  exprefsly  to  make  leafes  in 
pofleffion,  the  leafe  in  reverfion  was  not  within  it ;  and  they 
noticed  the  particular  wording  of  the  power  to  make  leafes, 
namely,  **  for  two  lives  in  poileffion,  and  one  in  reverfion;'* 
or  one  "  in  poifeflion,  and  two  in  reverfion;"  fo  that  itap* 
peared,  that  the  fcope  and  intent  was,  never  to  have  an  ef- 
tate  above  three  lives  in  being  at  one  time. 

The  nature  of  a  leafe  in  reverfion  is  this.  In  the  moft  5  Mod.  245, 
amp\e  fenfe,  that  is  faid  to  be  a  leafe  in  reverfion,  which  |^^  ^ 
hath  its  commencement  at  a  future  day,  and  then  it  is  op-  &c. 
pofed  to  a  leafe  in  pofleffion;  for  every  leafe  that  is  not  a 
leafe  in  pofleffion,  in  this  fenfe  is  faid  to  be  a  leafe  in  re- 
verfion^ Where  mention  is  made  of  leafes  in  reverfion  of 
a  power,  this  (hall  be  intended  of  leafes  to  commence  af* 
t«r  the  end  of  a  prefent  intereft  in  being ;  which  is  the  fe« 
cond  notion  of  a  leafe  in  reverfion.  But  as  a  leafe  for  life 
cannot  be  made  to  commence  at  a  future  day,  where  a 
power  is  given  'to  make  leafes  for  one  or  two  lives  in  re- 
verfion, and  to  make  leafes  for  years,  the  very  fame  expref- 
fion  (leafe  in  reverfion)  will  have  a  diflferent  fignification  in 
the  fame  conveyance :  being  applied  to  a  leafe  for  life,  it 
fhall  be  intended  of  a  concurrent  leafe,  or  a  leafe  of  the  re- 
verfion, viz.  a  leafe  of  that  land  which  is  at  the  fame  time 
under  a  demife ;  and  then  it  is  not  to  commence  after  the 
end  of  the  demife ;  but  hath  a  prefent  commencement,  and 
is  concurrent  with  the  prior  demife ;  but  being  applied  to  a 
leafe  for  years,  it  fliall  be  intended  of  a  leafe  which  (hall 
fake  its  eSeR  after  the  expiration  or  determination  of  a  leafe 
in  being. 

The  law  therefore,  which  is  founded  in  reafon  and  com*  Powell  on  Vow. 
mon  fenfe,  confiders  ^*poflj(ffory"  and  **reverfionary,''ac-  434- 
wording  to  tbe  natural  and  ordinary  import  of  thofe  terms, 

(with- 
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(wiilMNit  aancxiog  any  anifidftl  id<a  to  thett»)  u  inchidii^ 
the  fimple  ideas  of  time  f  refeat^  Md  iibm  lo  cone :  and  cqan 
faqucttdy,  that  every  fubfiftiiig  iatertJk,  or  ti»e  901  pfefcAt, 
is  att  iateveft  or  time  to  cone« 
5T.K.56S.         The  curcomftance  of  a  fecond  kafe  for   yeara  boiog 
granted  10  the  Tame  leiee  who  bokb  wider  a  former  le^, 
to  commence  after  the  enpilralioA  of  Ciich  lormev  Ieale»  doea 
not  operate  ta  make  the  latter  a  cootiimatiQa  of  the  formev 
kafe,  where  the  terms  are  granted  by  diflercm  deeds  \  at* 
ihoogh  the  refidue  of  the  time  to  come  after  the  former 
leafe,  together  with  the  period  for  which  the  latter  leafe  ia 
granted,  do  not  ia  length  of  time  exceed  the  limits  fixed  by 
the  power:  for  the  latter  will,  notwithfiandii^  he  coo* 
iidered  as  a  reverfionary  leafe,  as  much  as  if  it  had  beea 
granted  to  a  reverBonary  leflee« 
t  Ur.45,  Bu^  if  under  a  power  to  demife  for  fourteen  years,  a  leafe 

J  T.  t.  464*      were  made  of  lands,  &c.  habtnium^  for  feven  years,  and  fo 
from  feven  years  to  feven  years,  the  latter,  it  feems,  would 
be  but  a  continuance  of  the  former  term,  and  an  addition  to 
it,  and  not  a  remainder  or  future  intereft. 
AmcB  on  Pbw.      ^^  ^^'^  ^^  ^  power  to  make,  leafes  in  poSeffion  expre&ly» 
HI:  ^^    .      which  attaches  upon  an  eftate,  part  of  which  is  in  poffeflion,^ 

Jfac  Abr.  tit.  *      '  ■  •  r    1 

Jjisdn.  and  other  part  thereof  in  reveruon,  at  the  creation  of  the 

•  J»c  347.    ^yf^ ,  iIj^  donee  of  the  power  may  immediately  make 

leafes  in  poffeiGon  of  the  eftate  in  reverfion,  as  well  as  of 

that  in  pofleflion  ;  for  in  fuch  cafe,  the  word  "  pofleffion,** 

in  the  power,  refers  to  the  leafe,  and  not  to  the  land. 

rbveii,  427.         But  it  feems,  that  if  a  power  enable  any  one  to  make 

vO>m. R. 39,    leafes  in  reverfion,  as  well  as  in  pofleffion,  and  fome  part 

of  the  land  fubjed  to  the  power  be  in  poOeifion,  and  other 

part  of  it  in  reverfion,  he  cannot  make  a  leafe  in  poffeffioa 

and  another  leafe  in  reverfion  of  the  fame  land;  hut  hia 

power  to  make  Itafes  in  reverfion,  will  be  confined  to  fuch 

land  as  was  not  then  in  pofleflioa ;  and  note  the  difiin£Uon 

between  tliefe  two  cafiss^ 

Fovc])  on  Pow.      ^^  ^  power  be  created  to  enable  a  te nimt  for  life,  to  make 

7  t!  r.  713.     ^^^^^  f^^  ^^»  ^^^f  or  ^h^'cc  lives,  or  for  any  term  or  num* 

ber  of  years,  determinable  upon  one,  two,  or  three  lives,  in 

poifeffion,  &c.  of .  fuch  part  and  parts,  and  fo  much  only  o{ 

the  manors,  ^c*  of  th«  cr^or  of  the  power,  as  are  then  de« 

mifcd 
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mtfed  or  graftMd  far  wof  fack  Une,  &c*  ao  had*  or  heM» 
dttaments  can  be  demifed  under  facha  power,  but  wlnt.arft 
at  the  title  of  the  eseefttion  ^  Ae  poirtr  vndtr iarfc  Sorone, 
two,  or  three  concttneiit  liveft»  or  far  any  t*oi  of  years, 
determinable  upon  one,  two,  or  three  ooiMuTtiit  lives ;  for 
the  meanitig  of  fach  reftrifikm  it,  that  the  «Mdl««  (hall  be 
•11  buttling  at  the  fame  time. 

A  power  to  make  a  leafe  for  three  lives  was  held  not  to  ^*  ^«p-7o.  a. 
be  well  executed  in  law,  by  i  leafe  for  ntnety-iuiie  years, 
determinable  upon  thr6e  Hves*    The  redbo  hem%  to  be, 
that  the  etates  are  different*  one  being  a  freehold,  and  the  Bac.^Abl!f  £ 
other  a  chattel.     Such  was  the  conftmaion  in  WhUtock's  *'  ^^*^'^ 
cafe,  and  fnch  feems  now  to  be  the  fettled  role  of  law, 
notwithftanding  that  the  Judges,  in  3  JCc^.  746*  thought 
the  conftmBioa  too  nice,  and  contrary  to  the  intent  of  the 
parties,  and  tbou^  determinations  to  the  contrary  are  in 
the  books. 

Powers  to  leafe,  ^aiea^faYfifor  lives  oryears.may  be  either 
^bfolutely  for  one,  two,  or  three  lives;  or  for  an  abfolute 
term  of  years,  asfortliirty  years;  or  qualified,  as  for  any  num- 
ber of  years^  determinajbie  npon  one,  two,  or  three  lives. 

A  man,  having  a  power  to  grant  leafes,  may  do  lefs  than 
fuch  power  enables  biin  to  do;  or,  if  h^  dp  more,  it  (ball 
be  good  to  the  extent  of  his  power. 

Thus,  where,  the  city  of  London  under  a  power  granted  Bac.  Abr.Hc, 
by  afi  of  parliament  to  leafe  for  one  and  gne-jind-twenty  2  ciul/ca.  13. 
years,   cranted  a  leafe  for  one  and  twenty,  it  was  held  no  ^™'*-  ^"•-  P^ 
variance  upon  oyer  of  the  indenture  in  lyhich  fuch  power      ^   '    '  J* 
was  recited. 

So,  if  a  man  hath  power  to  leafe  for  ten  years,  and  he  7  Mod.  i^ 
leafeth  for  twenty  years,  the  leafe  for  twenty  years  Oiall  be 
good  for  ten  years  of  the  twenty  in.  equity ;  sind  fo  it  has 
been  fettled  feveral  times^ 

&Of  where  tenant  for  life  had  power  to  let  leafes  for  Kmh.'j^ 
twenty-one  years  in  pofleffion,  and  he  made  a  leafe  for 
twenty-fix  years,  without  referring  to  the  power ;  it  was 
held  that  the  firft  leafe  (hould  be  prefumed  to  have  been 
furrendered,  and  the  remainder-man  (hould  bp  bound  for 
twenty-one  years  of  the  new  leafe. 

jf  a  man  purfi^es  5)11  the  fequifites  withjn  his  power,  q^^^  ^^^  ^j, 

f hough  "Poia^/'Vcc) 
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though  he  does  it  by  more  deeds  than  are  neceflary » it  will 
be  good. 

X  pa.  R.  i83«  A  power  may  be  executed  at  ditferent  times,  if  not  fully 
executed  at  firft,  provided  that  the  party,  in  the  whole  ex- 
ecution, does  not  tranfgreb  the  limits  of  the  power. 

X  T,  R.  7ti.  If  a  man  has  a  power  to  make  a  life-eftate  to  his  wife,  it 

need  not  be  executed  at  one  time.  So,  of  a  power  to  raife 
portions. 

foMod.  36*  Therefore  if  a  womaUt  feifed  of  an  eftate  for  life,  with  a 

power  to  leafe  for  three  lives,  or  twenty*one  years,  marries, 
and  then  (he  and  her  hufband  join  in  making  the  leafe,  and 
the  hufband  and  wife  both  die  before  the  leafe  is  expired ; 
here,  though  the  hufband,  in  right  of  his  wife,  and  (he  in 
her  own,  are  poffe(red  of  an  eftate  for  life,  and  therefore 
can  as  owners  make  a  leafe,  and  there  appears  no  intention 
of  the  parties^  (imagining  perhaps  that  they  (hould  have 
outlived  the  leafe,)  that  this  leafe  (hould  be  made  by  virtue 
of  the  power ;  yet  becaufe  the  leafe,  fuppofing  it  made  by 
them  as  owners,  cannot  have  the  e(fe£l  the  parties  intended* 
for  fome  it  would  have  (viz.  it  would  be  a  good  leafe  dur« 
ing  the  lives  of  the  hufband  and  wife,)  yet  becaufe  it  can* 
pot  have  all,  it  (hall  be  efleemed  to  be  made  by  virtue  of 

the  power. 
tXtaXpxA  If  the  deed  has  not  a  full  operation,  except  where  it  is  in 

execution  of  his  power,  it  will  notwithftanding  be  good ;  as 

if  tenant  for  life  make  a  leafe,  without  taking  notice  of  hi^ 

power,  it  (hall  be  an  execution  of  his  power  to  make  leafes ; 

for  otberwife  the  leafe  will  not  have  an  effe£lual   conti* 

nuance. 
Com.  Dig.  fit.        ^  ^^'1  under  a  power,  notattefted  to  pafs  a  real  eflate, 
««Poi«,"(C.s.)  is  a  gQQj  execution  of  the  power  as  to  the  perfonalty. 
Crp.Car.  376.        So,    if  a  wife  has   power  to  difpofe  by  writing  under 

hand  and  feal,  a  difpoGtion  by  a  writing  in  the  nature  of  a 

will,  figned  and  fealed,  wil]  be  good. 
3  Bro.  Ch.  R.         So,  if  a  feme-coyert  having  a  power  to  difpofe  by  will 
•^^^  figned  and  fealed  by  her,  make  a  teftamentary  paper  not 

fealed,  but  on  z^flamp^  thii  \i  equivalent  to  fealing,  and  is 

a  good  execution  of  the  power. 
Cowp.  26P.  But  a  power  to  appoint  by  **  deed"  executed  in  the 

pref(?nce 
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jprefienceot  two  witnefles,  is  ill  executed  by  a  will:  other- 
wife,  if  the  power  be  to  appoint  by  any  "  ivriting  or  inftra« 
••  merit,"  or  other  general  term. 

For  the  execution  of  a  power  may  be  without  deed,  i8alk.4iS7. 
where  that  is  not  exprefsly  required ;  for  whatever  is  tp  take  f|g^  too.  s.  & 
efifeft  out  of  a  pO¥rer  or  authority,  or  by  way  of  appoint- 
ment, is  good  without  deed;  otherwife^  where  it  takes  an 
etkEt  out  of  an  intereft,  and  is  to  enure  as  a  grant,  for  then, 
if  it  be  of  a  thing  incorporeal,  itmuft  be  by  deed* 

5.  With  refpeA  to  the  rent. 

There  are  two  methods  of  leafing  in  common  ufe  in  this  '  ^^*  '^^ 
kingdom:  at  the  beft  rent,  and  upon  fines,  which  as  the  lives 
or  leafes  drop,  are  confidered  among  the  annual  profits. 
This  power  is  always  adapted  to  both;  and  is  inferted  in  al- 
moil  every  ftriCl  fettlement  of  every  kind. 

It  k  neceffary  to  premife,  that  the  rules  of  law  adopted  f  **^*|^^  ''"'^ 
in  cafes  of  ecclefiafticai  leafes,  (of  which  hereafter,)  and  of  ^^z-  574- 
leafes  made  by  virtue  of  the  ftalute  H*  8.  as  to  leafes  made 
by  tenant-in-tail,  (of  which  before,)  apply  equally  to  leafes 
made  by  virtue  of  powers  in  fettlcmcnts ;  the  authorities 
therefore  decided  on  the  former  equally  apply  to  the 
Utter. 

A  power,  it  has  been  noticed,  ought  to  be  conftrued 
flri£lly ;  for-  if  all  circuroilances  are  not  obferved,  it  will 
be  a  void  execution  of  it. 

Therefore,  if  a  power  be  to  make  leafes,  rendering  the  ^^:  ^?"^ 
antient  rent,  a  leafe  which  does  not  referve  it  will  be  void ; 
as  if  the  party  leafes  two  acres  with  Qther  land,  and  re- 
fer ves  the  rent  of  the  two  acres  for  tlie  whole. 

By  a  refervation  in  a  power  to  leafe,  of  the  antient  and  3  Ch  R«p.  d. 
accuftomed  rem,  is  to  be  underftood  that  rent  which  was  Buc.  Abr.  tx. 
referved  at  the  creation  of  the  power,  if  a  leafe  were  then  in  **  *^  ^ 
being ;  or  that  which  was  laft  te/ore  referved,  if  no  leafe 
were  then  in  being';  for  he  who  created  fuch  a  power 
intended  no  more  than  that  the  leflbr  and  leflee  flipuld  not 
be  able  to  put  the  eftate  in  a  worfe  condition  than  it  was  in 
when  the  power  was  created,  but  (hould  keep  it  in  the  fame 
plight  and  condition  at  leaft,  as  it  was  in  when  fo  fettled.--^ 
This  was  the  opinion  of  Lord  Halt^  who  alfo  obferved,  thas 
without  a  certainty,  the  power  could  noi  be  executed  even 

A  by 
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hytd^vog  »  fuvi  i^i  particular;  and  iherelgre,  he  gave 
U  ai  fais  >0i)i^oo^  xbat  upon  any  fettlement  wlverc  a  power 
was  referred  to  the  tenant  for  life  tp  make  Ieafe«  of  the 
laad»  in  ihat  (ettlcment,  <which  were  aotieixtly  and  accuf* 
tomahty  dennfedt  and  whereof  fines  had  been  takeRt)  si% 
the  wtientt  ufjuud*  and  accuftomable  rent^  for  three  lives, 
or  one  and  ti^^ty  years,  or  any  other  number  of  years  4c^ 
terminable  on  three  lives,  that  rent  which  was  iAen  or  ia/l 
iefore  referved  upon  a  lea^o  in  heing  of  the  fame  Ua^t  ^^ 
on  a  leafe  which  expired  laft  before  the  time  of  the  fettle- 
ment made,  muft  be  the  fum  and  no  other* 

Bui.  But  hori  C99)ptf^  in  the  fame  cafe«  doubted  m  to  4iia 

point*  and  fuggefted,  that  iuppofe  lands  were  leaicd  once 
at  a  gr<^ter  and  twicf  at  a  loOer  rent,  be  took  the  rent  of 
the  former  leafe  to  he  the  antient  rent  t  the  left  leafe  roighi 
he  made  by  him  that  had  the  fee,  who  was  not  bound  to  re- 
ferve  the  antient  rent,  but  might  let  it  for  nothing  if  he 
pleal«d.«-SO|  his  lordfliipihoughtthat  tins  rule  would  like- 
wife  not  apply  to  lands  antaently  demifed,  whereof  fines  had 
been  taken ;  for  there  the  rents  were  more  or  lefs,  as  the 
fines  were  higher  or  lower* 

PMvciioii  Tom*'      ^^^  ^^  feems  that,  if  the  collom  of  the  country  wher«  the 

t^h  55>'  lands  lie  be  to  leafe  partly  on  a  rent,  and  to  take  a  fine  for 

the  remaining  value,  then  Lord  HMs  mode  of  afcertain- 
ing  the  antient  rent  is  moft  reafonable.— So,  if  fucfa  power 
be  toleafei  reierving  fo  much  yearly  rent*  or  more,  as  hath 
**  been  moft  accoftonud>ly'*  yielded  or  paid  within  twenty 
years  next  before  fuch  leafe  thereof  made,  the  rent  referved 
within  the  twenty  years  mufl  be  the  meafure  of  the  referva- 
tion  upon  leafes  made  by  virtue  of  fuch  power,  although  a 
greater  rent  hath  been  referved  before  the  twenty  years. 

Bii,  But  iijioerai  rents  have  been  referved  widiin  the  twenty 

years  referred  to.  Lord  Holt^s  rule  feems  in  that  cafe  the 
Bioft  proper  to  go  by :  unlefs  the  leafes  on  which  the  rent 
has  been  referved  within  the  twenty  years  have  been  fome* 
times  with  fines  and  fometimes  without,  in  which  cafe  Lord 
Ccwper*s  rule  feems  heft. 

3  Bur.  1446.         Tenant  for  life  under  a  power  in  a  fettlement  to  leafe  at  the 

*'  ufual  rent,'*  may  demife  upon  referving  the  ufual  fines 
and  rent,  where  the  ufual  profit  had  heretofore  been  made 

by 


Scft.  VII 0        Of  Leaps  mkkr  Pwurs.  US 

bySnet;  ferif  ihetniftiOiiiiiddrthe  fettlememwetebUigp 
^  te  let  the  lands  ait  a  f«€4*ffeiit,  it  ittight  be  quite  mcoii^ 
fiftent  with  the  nature  ef  tfaefe  eftatet. 

If  a  leafe  be  madenaderafoarer  to  defflife«  refemngihe  Powti!  <m  p^v^ 
true  and  aatient  rent,  and  the  i«nt  icfenredbe  not  conform*  ^'  ^^* 
able  to  4bat  both  in  quantity  and  quality,  and  manner  of 
lefcivation  a!fo,  the  knfe  (it  b  iaid)  will  be  void. 

Thus,  where  lent,  untiently  payable  in  gold,  wai  in  a  i^efoi  ia.5icfL 
new  leafc  undera  power  fb  leftrified  made  payable  in  Giver,  cafc,**^**^*^ 
fwch  leafe  would  not  bind ;  for  the  variation  might  be  pre* 
judicial  to  rtie  ieaiatnder.man«-^Bata  refenration  of ''  eight 
**  bufli^li**  where  **  a  quarter  of  com*^  .was  mentioned  in 
the  power,  w3l  be  food;  for  the  variation  is  only  in 
words* 

If  a  tenant  in  tail  be  of  two  farms,  under  a  fettlement,  Uid. 
one  6f  wbicb  has  been  always  let  at  20  /.  rent,  and  the  other 
for  10  /.  rent,  he  may  not,  (it  is  faid)  by  virtue  of  fuch 
power,  make  a  leafe  of  bodi  for  twehty-one  years,  lender- 
iog  an  entire  rent  of  30  f. 

So,  two  farms,  ufualiy  let  to  Teparate  tenants,  cannot  be  Cro.  Ck. 
let  by  one  ieafe  to  one  tenant,  by  3a  ^.  6.  e.  28.  though  a 
greater  rent  be  referved* 

For  tbe  intent  of  fuch  refervation  is,  not  only  that  the  Powcti  on 
oldfum  of  money  (hafl  be  lefervcd,  but  that  it  fliall  be  if-  ^**^^ 
fuing  out  of  the  old  land. 

Improving  the  eftate  will  not  be  confidered  fuch  an  aU 
teration  as  varies  the  rent,  by  making  it  to  iflue  out  of  other 
liereditaments  than  tbofe  contained  in  the  power ;  as  where 
<be  tenant  entered  and  built  a  new  houfe  upon  the  land,  ^  ^''^  '*^' 
and  then  made  a  leafe  fox"  twenty-one  years,  referving  only 
fbe  antient  rent,  &c.  the  court  would  not  fuffer  aa  objec* 
tion  to  it  to  be  argued. 

If  a  power  to  leafe  be,  provided  that  two  parts  in  three  Powell  on  Pdv- 
of  the  improved  value  be  referved  as  a  rent,  the  refervation  rIsI"'*^ 
may  be  made  in  the  terms  of  the  power ;  and  the  conftant 
payment  of  fuch  a  fum  as  amounted  to  that  at  the  time  of 
making  fuch  a  leafe,  will  be  good,  whether  the  tenements 
that  are  the  fub}e6ls  of  it  rife  or  fall  in  Talue. 

But  in  general,  it  feems  neoefery,  that  the  fomimeBded  Powdi  «/•;,/.. 
tobe  referved  under  fuch  provlfoes  in  family  (ottiemenu  ^^g"*'  ^"'  ^** 

and 
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Gilt).  £q.R.  45.  and  conveyances,  fliould  ht  fpccificiLUy  ftated  in  the  leafe ; 
iVenu  531, 54t.  ^^  othcTwife  the  rematnder^man  may  be  put  to  infinite  trou- 
ble and  expence.  It  hath,  thereforei  been  held,  that  the 
refervation  may  not  be  made  in  the  fame  or  as  general  terms 
as  the  power  itfeif  is;  as,  by  fimply  tranfcribing  the claufe 
refpefting  the  refervation  of  the  antient  and  accuftomable 
rent,  0c«  in  the  inftrument  creating  the  power  to  lea(e» 
into  the  leafe»  leaving  the  necelBty  .of  averring  and  prov- 
ing what  Was  the  antient  and  acciiftomable  rent  to  the  te« 
nant  for  life  or  remainder-man. 
'  So,  where  tenant  for  life  had  made  a  leafe  of  the  lands 

not  ufually  letten,  referviog  therefore  the  bell  and  molt  ap- 
proved rents  for  the  fame,  according  to  the  words  of  the 
power ;  this  was  held  to  be  fo  utterly  uncertain,  that  no- 
thing was  ofiered  to  fupport  it. 
<<  LeafM.*'^^^'  ^"^  where  fuch  rent  is  afcertainable^  it  is  otherwife ;  for 

J  Ch.R.61,76.  id  cerium  efl  quod  certam  reddi  poteft. — ^Therefore,  where 

apowerwas,byafett]ement,  to  make  leafes  of  lands  antiently 
demifed,  referving  at  leaft  i^d.  for  every  Chefhire  acre; 
and  a  leafe  was  made  of  all  the  lands  antiently  demifed^ 
referving  all  the  rent  intended  to  be  referved :  though  thefe 
words  were  very  general  and  uncertain  in  themfelves,   the 
refervation  was  held  good,  bccaufe  it  might  eafily  be  afcer- 
tained  by  the  reference  of  the  i%d.  at  leall  for  every  Che- 
fliire  acre,  for  it  is  known  what  a  Chefliire  acre  is ;  and  that 
may  by  admeafurement  be  at  all  times  afcertained,  and  de« 
pends  not  upon  uncertain  evidence. 
Powdi  on  Pow-      '^  '^®  ^^^^^  ^^  ^^  \^nAt  fubjefied  toa  power,  together  with 
*v  ^^^'  8         other  lands  not  fo  fubje£led,  and  there  be  equivocal  words, 
iVcat.  iii.an/i  imder  which  the  refervation  of  the  rent  may  be  referred  to, 

namely,  whether  to  the  premilfes  on  which  the  power  at* 

taches,  or  otherwife,  and  the  leafe  cannot  take  e&efl  un- 

lefs  the  rent  be  to  iflue  out  of  thofe  premilfes ;  then  the 

better  opinion  feems  to  be,  that  the  refervation  Ihall  be 

taken  as  referable  only  to  the  premilfes  fubje£led  to  the 

power,  and  that  by  that  means  the  leafe  may  be  made  good. 

Powell  on  Pow-      It  feems  that  feveral  leafes  may  be  made  in  the  fame 

Dycrf3^o8.6.Pi.75  deed,  under  fuch  a  power,  if  the  refervations  be  feveral  and 

r#<^/*/r«.  ceruin.— Thus  where  a  leafe  for  a  term  of  years  was  made 

of  the  manors  of  A.  B.  and  C.  by  indenture,  rendering  anr 

nually 
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nually  to  the  leflbr,  his  heirs,  and  afligns,  for  A.  to  I.  for  B* 
61.  for  C.  4  /.  at  the  feaft,  &c.  and  payable  at  one  place  out 
of  the  manor,  with  a  condition  to  re-enter  into  the  faid  three 
manors  for  non-payment  of  the  faid  rents,  or  any  of  them, 
or  any  part  or  parcel  of  them,  within  a  month  after  the 
faid  feaft)  ^ffc.  The  feffor  entered  upon  the  leflee  into  all 
the  three  manors,  for  rent  of  one  of  the  manors  in  arrear; 
and  one  point  was,  whether  the  feveral  refervations  of 
the  rent,  were  feveral  tenures,  demifes,  reverCons,  and 
rents,  and  to  be  avowed  for  feverally?  Three  of  thejuf* 
tices  held  that  they  were :  but  Dyer  J.  held  not ;  becaufe 
they  were  not  divers  leafes,  but  one  leafe  to  one  perfon, 
and  one  limitation  of  an  ellate,  and  confequently  that  there 
was  but  one  reverfion  to  which  the  rent  was  incident ;  and 
that  therefore,  the  feveral  refervations  of  feveral  rents  could 
not  change  the  nature  of  the  reverfion  which  was  the  prin- 
cipal, the  rent  being  only  acceflary.    IJeo  quzre. 

If  ihere  be  a  difference  as  to  the  time  of  the  payment  of  Powell  on  Pov« 
the  rent,  fo  that  it  be  not  payable  at  the  fame  periods  as  ^*  ^^^' 
antiently,  that  wili  vitiate  a  leafe,  under  a  power  reftri6led 
to  be  made,  rendering  the  true  and  antient  rent.    Thus  a 
refervation  of  the  rent  at  two  days,  where  the  rent  was  for- 
merly  refervedand  payable  at  four  days,  was  held,  in  MounU 
joys  cafe,  to  make  the  grant  and  render  void ;  becaufe  it 
was    ad  nocumentum^    to  the  injury  of  the  heirs  in  tail, 
which  was  reflrained  by  theilatute  that  created  the  power  :  3*  H.  8.  e.  »1 
for  it  was  more  beneficial  for  them  to  have  it  paid  at  four 
feafls  than  two ;  and  all   beneficial   qualities  of  the  rent 
ought  to  be  referved  and  obferved. 

In  this  refpefi,  leafes  under  powers  in  fettlements  differ  Cro.Jac.  76* 
from  ecclefiaftical  leafes  under  13  Eliz.  (of which  hereafter:) 
ioi  in  them  a  refervation  at  two  days  when  the  rent  was 
payabie  formerly  at  four  days,  does  not  vitiate  the  leafe, 
becaufe  the  ftatute  does  not  avoid  fuch  leafe  if  the  accuf« 
tomed  yearly  rent  or  more  be  referved.  Note  the  dif- 
iinELion* 

The  whole  rent  mull  be  payable  annually  during  the  whole  i  8ur.  t%u 
term  ;  for  the  defign  of  the  donor  is  not  anfweredi  unlefs  a 
continual  revenue  be  yearly  payable  by  compulfion  of  law^ 
and  not  in  expcflancy,  oxinJuturoM 

f  But, 
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%  Ld.Ray.2198.      B^^  ander  a  power  to  make  leafes,  refeiving  the  antienC 

jreaily  rent  annually,  yet  if  it  were  referved  apon  a  day  b^^ 
fore  the  year  was  up,  as  if  the  year  ended  at  Ckriftmas^  and 
it  wai  referved  at  Michaelmas^  it  would  be  well,  purfuant 
to  the  power. 

Cro.  Tac.  76.  Heriots  and  the  like  need  not  be  referved  in  a  leafc 

«Com.  R.  lit.  j^^iAt  under  a  power,  reftrained  to  be  rendering  the  trtie 

and  ahttent  rent;  for  they  are  cafuafl  and  accidental  fervices^ 
and  therefore  fait  not  within  the  meaning  af  fuch  r€«' 
firiftion. 

Powell ott  Pow-      Although  iri  common  law  conveyances,  no  rent  can  be 

referved  but  to  the  leflbrg  donor,  or  feoffor,  aild  bis  heirs, 
Vrho  are  privies  in  blood,  and  not  to  dny  who  is  privy  i» 
^(tate,  as,  to  him  in  reverfion,  remainder,  &c.  yet  in  the 
cafe  of  powers  the  tefervation  by  tenant  for  life  is  good, 
and  Diall  enure  as  rent  to  the  remainder-man,  and  he  may 

%  Rep.  70.  diftrain  for  it ;  and  this,  thongh  it  be  referved  to  fuch  te- 
nant for  life,  and  bis  heirs ;  for  powers  take  effed  through 
the  medium  of  the  ftatute  of  Ufes,  which  executes  the  pof- 
fcffion  according  to  the  limitation  of  the  nfe,  and  fuch  leafe, 
when  made,  takes  effeQ  out  of  the  ufes  of  the  fetclement  by 
which  it  is  created. 

finder.  »78«  Thus,  where  1  queftion  was,  whether  the  words  of  the  re« 

fervation  did  not  make  that  which  was  called  a  rent,  to  be 
only  a  fum  in  grofs,  and  not  rent,  and  fo  turn  the  refervatiodf 
of  rent  into  a  condition  ?  The  Court  held  that  the  land  was 
diflrainable  for  it  as  for  rent,  and  that  it  was  not  a  pay-' 
ment  upon  condition ;  onereafon  for  Which  Was,  that  it  was 
not  the  intent  of  thofe  who  were  parties  tathe  indenture  ta 
'  make  it  a  condition,  but  rather  to  make  a  Kmitatix>n  of  the 
rent  for  the  ufes  mentioned ;  and  that  it  couhl  not  enfue 
the  nature  of  a  condition,  for  it  could  not  be  taken  as  a  con- 
dition at  common  law,becaufe  thofe  in  the  remainder  were 
mere  (Irangers  to  the  condition ;  and  a  condition  united  to 
the  ufe  of  the  term  it  could  not  be  ;  for,  if  it  were  fo,  he 
in  remainder  being  a  flranger,  could  not  in  law  take  advan- 
tage of  it :  but  if  it  were  rent,  he  immediately  in  remainder 
might  diftrain  foF  the  rent,  when  it  incurred  due,  by  reafon- 

Srar.  27.  H.  8.  of  the  ilatute  27//.  8.  c.  lO;  of  Ufes,  by  which  it  was  enaSed,: 
*'  that  the  intent  of  the  parties-  (bouldbe  obferved."  There* 

iore. 
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{ore,  if  the  ule  were  16  limited  that  a  firanger  (hould  have 
the  rent,  &r.  he  ihould  have  it,  and  roight  difiram  for  it, 

6.  With  retpeEt  to  the  form  of  the  leafe. 

Under  a  power,  requiring  the  beil  rent  that  can  be  rea-  i  Bur.  125. 
fonably  gotten  to  be  referved  payable  during  the  term,  there 
inuft  be  a  covenant  for  payment ;  for  under  a  mere  refer^ 
vation,  it  cannot  be  payable  till  entry«  and  therefore^  in 
faS,  m9^  never  be  payable  during  the  term ;  befides,  if 
there  be  no  covenant  to  pay  the  rent,  the  leafe  may  be  a£- 
iigned  to  a  fucceflion  of  bc^ars. 

There  muft  alio  be  a  claufe  of  re-entry;  eUe  the  ground  ^^'^ 
may  be  unoccupied  without  any,  or  at  Icaft  a  fu£Bctent  diC- 
itreft  upon  it^  fb  ihat  the  remainder-man  can  neither  have 
his  r^it  nor  his  land. 

The  want  of  a  -couaier-part  too  is  uiwfual,  and  very  pre-  ^ii- 
Judiciah 

Where  a  po^er  to  leafe  was  reArained  to  beexecuted|  re-  Git$d$kid.  tUf 
f erring  antient,  ofual,  andaccuftcm^d  rents,  heriots, boons. 
And  ierviceit    a  covenant  "  to  keep  in  rqpair/'  was  held  tp 
j>e  "  an  aiuieut  boioii,"  and  the  omiflioa  of  it  was  deemed 
fatai. 

Under  a  power  io  a  tenant  for  life  to  leafe  for  years,  ra-  <  I"*  R*  to5* 
ferving  the  ufual  covenants,  SSc*  a  leafe  made  by  him,  cpn- 
laining  a  provibi  that  ki  cafe  the  premifes  were  blown 
4lown  or  burned,  the  leffor  Ihould  rebuild,  x)therwife  the 
tent  Aottld  ceafe,  i«void;  the  jury  finding  that  fuch  cove- 
nant is  unufual. 

What  covenants  are  ufual  or  not  is  a  queilion  of  fad,  Potreli  oq  Poir» 
It  feems,  for  the  decifion  of  a  jury ;  for  BidUr  }•  in  the  prc^  "*•  ^^'* 
ceding  cale,  obferved,  that  **  the  Court  were  relieved  from 
'*  determining  whether  the  covenant  was  ufual  or  not ;  bci- 
-*'  caufe  the  jury  had  exprefsly  found  that  it  was  unufuaL'' 

But  if  the  covenants  in  a  leafe  under  fuch  a  power  be  thtj. 
upon  the  wholcj  fuch  as  leave  the  parties  upon  the  fame  ^^"'  ^  ^* 
looting  as  under  former  leafes^  (as  where  it  appeared  that 
what  was  thrawii  on  the  landlord  was  compenfated  by  what 
was  paid  by  the  tenant,)  their  differing  in  trivial  circum^ 
4lances  will  not  be  material* 

It  is  no  objedion  to  a  leafe  under  a  power  **  that  it  Is  10  x  Bur.  tt4« 
f  irull  for  him  who  executes  the  power,"  provided  the 

f  ii  legal 
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legal  tenant  be  bound  during  the  term  in  all  requifite  cove- 
nants and  conditions. 

Livery  is  not  neceffary  to  a  leafe  for  lives,  under  a  power, 
(though  it  be  incident  thereto  at  common  law,)  and  it  hath 
been  held  to  be  a  forfeiture  of  the  power;  but  Lord  Hale 
conceived  it  was  not  a  forfeiture,  becaufe  a  leafe  by  virtue 
of  a  power,  takes  effeft  out  of  the  fettlement  that  gives  the 
power,  and  by  fealing  the  leafe  the  power  is  executed ;  and 
then  the  livery  comes  too,  late  to  aSe6t  it, 

t  Vent.  340.  If  a  power  be  to  A.  or  his  afligns,  to  make  Icafes,   ^c. 

s  Jon.  no.        ^j^^  p^^^gj.  j.y^5  ^j^jj  jj,^  ^ftajg  to  the  affignee  in  deed,  or  in 

law— If,  therefore,  a  power  be  given  to  a  leffee  for  yean 
and  Jiis  afligns.  to  make  leafes  for  lives,  fuch  power  goes 
to  his  executor,  though  only  an  afligncc  in  law,  or  to  the 
aflignec  of  the  executor.  But  a  power  to  an  executor  to 
make  leafes  does  not  extend  to  the  executor  of  his  executor. 

Skin.  417.  If  A,  fettles  land  to  the  ufe  of  himfelf  for  life,  with  power 

to  make  leafes,  and  afterwards  to  2).  upon  fuch  truft  as  he 
(hall  afterwards  declare;  if  A.  declares  the  truft  for  pay. 
ment  of  debts,  and  afterwards  leafes  at  a  finall  rent,  the 
leafe  is  not  defeated  by  the  execution  of  his  power ;  for  it 
IS  precedent  to  it. 

Hard. 415.  So.   if  a   man  having  a  power  annexed  to  his  eftate, 

charges  his  eftate,  and  afterwards  executes  his  power,  the 
eftate  which  arifes  by  the  execution  of  the  power  Ihall  be 
fubjeft  to  the  charge  during  the  eftate :  as  if  tenant  for  life, 
with  power  to  make  leafes,  grants  a  rent-charge,  and  after* 
wards  makes  a  leafe,  the  leflee  {hall  take,  fubjed  to  the 
rent-charge  during  the  life  of  the  leflbr. 

I  Co.  III.  a.  If  *  "^2"  plead  an  aft  done  purfuant  to  a  power,  he  ought 

to  fliew  that  the  power  was  ftriftly  purfued  in  all  circum- 
fiances. — If  he  fays,  that  it  was  executed  in  the  prefence  of 
three  credible  witneffes,  he  ought  to  fliew  who  were  the 
witnefTes  by  name.    - 

X  Mod.  114.  If  ^hc**^  ^^  ^  power  of  revocation,  and  a  leare  for  years 

IS  made,  fuch  power  is  fufpended  quoad  the  term,  but  after 

it  is  good. 

A  difference  fubfifts  between  the   non-execution  of  » 

power,  and  a  defeftive  execution. 
aPWms  400.        ^  court  of  equity  will  not  help  the  former,  (incc  it  \% 

agaiiift 
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agatnft  the  nature  of  a  power  which  is  left  to  the  free-will 

and  cleflion  of  the  party,  whether  to  execute  or  not ;  for 

which  reafon  equity  will  not  fay  he  (hall  execute  it,  or  do 

that  for  him  which  he  does  not  think  fit  to  do  for  himfclf.  ^-^'«/-  *»«• 

—But  where  an  intention  to  execute  was  manifefted  by  the 

party,  though  it  was  omitted  to  be  executed,  a  court  of 

equity  will  make  it  good. 

A  defeflive  execution,  however,  of  a  power,  will  be 
aided  by  a  court  of  equity,  if  for  a  valuable  confideration  ; 
and  this  againft  a  remainder- man,  or  one  not  claiming  un- 
der the  power. — In  the  cafe  of  defedive  executions  of  pow* 
ers,  it  is  not  neceflary,  in  order  to  induce  the  interference 
of  a  court  of  equity,  that  the  confideration  (hould  be  flri£ll/ 
valuable  ;  but  it  is  fufficient  that  it  be  meritorious,  that  is, 
founded  upon  fome  moral  obligation. 

'  In  the  conftruftion  of  powers,  whenever  the  power  is  ex-  Cowp.  267. 
ecuted  for  a  meritorious  confideration,  namely,  as  a  provi- 
(ion  for  a  wife  or  child,  or  for  the  benefit  of  creditors  or 
purchafers,  there  the  precife  form  prefcribed  for  its  execu* 
cion  need  not  be  fflriflly  purfued. 

Section  VIII.    OJLeafcs  by  Tenant  for  Years. 

As  a  leflee  or  tenant  for  years  may  aflign  or  grant  over  Bac.  Abr.  tit. 
bis  whole  intercft,  fo  he  may  grant  it  for  any  fewer  or  leQer  *  "»  v  •  3-; 
number  of  years  than  he  himfelf  holds  it ;  and  fuch  deriva- 
tive leflee  is  compellable  to  pay  rent,  perform  covenants, 
&r.  according  to  the  terms  agreed  in  fuch  grantor  aflign- 
ment.  Alfo  it  is  faid  fin  Broke  title  Difirefs  7,]  that  a 
termor  fo  affigning  may  didrain  for  the  rent,  without  any 
power  referved  for  thatpurpofe;  though  aperfon  who  af- 
fignshis  whole  interell  cannot,  becaufe  he  has  no  reverfion. 

But  fuch  derivative  leflee  is  not  liable  (to  the  original  Ibid. 
leflbr)  for  the  rent  referved  on  the  original  leafc,  otherwifa 
than  as  his  cattle,  {(3c.)  may  be  liable  toa  diftiefs  for  rent* 
arrear  to  the  original  leflbr,  as  any  ftranger's  levant  and  cou* 
chant  may  be ;  for  there  is  no  privity  between  him  and  the 
original  leflbr,  as  there  is  between  a  leflbr  and  aflignee :  and 
therefore  fuch  an  one,  though  he  take  the  whole  term  ex- 
cept one  day,  fliall  not  be  liable  to  any  of  the  covenants  in 
the  original  Icafe. 

F3  Of 
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Section  IX.    OfLeafes  hy  Tenant  from  Year  to  Year; 

or  a  lefs  Term. 

Any  one,  p6(refl*ecl  of  a  certain  quantity  of  intereft,  may 
alienate  the  whole,  or  any  part  of  it,  unlefs  refirified  from 
ib  <loing,  by  agreement  with  the  party  from  whom  he  de* 
rives  that  intereft  or  eftate,  or  by  the  terms  upon  which  he 
fakes  it. 

A  tenant  from  year  to  year,  therefore,  may  aflign  his 
term,  or  may  underlet  part  of  it,  as  for  three  quarters  of 
the  year,  or  fo  many  months,  &c>  So,  upon  the  fame 
principle,  one  poffefled  of  lands  or  tenements  for  a  lefs 
term,  as  for  half  a  year,  a  quarter,  or  a  month,  or  the  like, 
may  grant  his  intereft,  however  fmall  the  quantity,  or  any 
portion  of  it,  to  another :  for,  while  fuch  intereft  en* 
dares,  he  has  the  abfolute  difpofuion  of  it,  unlefs  fome 
agreement  fubfifis  between  him  and  his  leflori  that  by  cir* 
Cumfcribing  his  power,  qualifies  that  difpofuion. 
Pous:.  2S3.  A  tenant  at  will,  however,  cannot  leafe,  for  there  can  be 
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no  fuch  thmg  as  an  under  tenant  to  a  tenant  at  will;  the 
demife  itfelf  would  amount  to  a  determination  of  the 
will.  Neither  can  hefurrender,  any  more  than  he  can  grant ; 
for,  to  furrender  alfo^  would  be  to  determine  bis  will|  and 
relinquifli  his  eftate. 

As  a  tenant  at  will  cannot  grant  or  furrender,  fo  a  fortiori 
cannot  a  tenant  at  fuSbrance* 

Section  X.    Of  Leafes  by  Corporations. 

KydonCoip.        With  rcfpeft    to  what  afts    a  corporation   aggregate 
^^^  muft  do  by  deed,  and   what  it  may  do  without    deed» 

it  is  a  queftion  which  feems  by  the  old  books»  to  have 
been  the  fubjeflof  confiderable  controverfy  among  the  Juf- 
tices»  Some  go  fo  far'as  to  fay,  that  without  deed,  a  corpo« 
ration  cannot  do  any  a£l  whatever.  One  makes  a  diftinc* 
tion,  which  feems  to  be  founded  in  good  fenfe»  between  the 
cafe  of  a  corporation  aggregate,  coiififting  of  many  per* 
fons^  one  capable^  and  the  other  incapable,  as  abbot  and 
convent,  and  corporations  aggregate  of  many  perfons  ca« 
pable^  as  mayor  and  commonalty,  or  dean  and  chapter  c 
the  former,  he  feems  to  intimate,  may  do  many  a£U  with« 

out 
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out  deed,  bccaufe  the  abbot  i$  the  only  perfon  capable,  an4  . 
the  oracle  of  the  whole,  the  reft  being  incapable  of  any  a£i^ 
becaiife  they  are  dead  in  law;  bui  corporations  of  the  other 
Jiiod  being  coroptofied  of  perfaq«,  all  of  whom  are  capable  of 
9i^oa»  there  is  no  individual  who  can  be  confidered  as  th^ 
oracle  of  the  whole,  and  therefore  they  can  fpeak  pnly  by 
their  deed  ejcecuted  in  due  fonn« 

They  can  neither  make  a  difpolition  of  their  property,  Uid,  t6i, 
aiordoany  a£l  relating  to  it,  nor  receive  a  gr^nt,  without 
ideed:  thus  they  cannot,  without  deed,  make  a  leafe  for 
years,  nor  grant  a  licence  to  take  away  their  trees ;  and  if 
a  difleifin  be  made  to  their  uk,  they  cannot  agree  but  by 
wfitiog  under  their  common  feiil. 

But  though  they  cannot  Q^ajke  a  leafe  without  deed,  yet 
before  the  ftattue  of  Frauds,  a  kafe  made  by  them  might, 
without  deed,  have  been  grant.e4  over  Jby  the  lellee. 
So,  it  is  faid,  that  if  a  leafe  for  ye^u-s  be  made  to  a  corporation  Ci«.  Jic  no. 
who  cannot  take  without  deed,  and  they  grant  it  over,  thp 
grantee  may  entitle  himfelf  thereto,  without  (hewing  th^ 
.deed;  becaufe,  the  leafe  of  the  thing  in  its  nature,  might 
havepafled  wiihout  deed,  although  the  perfons  who  took  it 
could  not  take  it  without  deed:  aUb,  his  polTciEpn  is  fotnc 
privilege  for  his  title. 

If  a  leafe  for  years  be  made  to  a  corporation  aggregate  Bac.  Abr.  tit. 
of  many,  they  cannot  make  aa  aSual  furre^nder  thereof,  but  (Erj!)""**"** 
by  deed  under  their  feal :  bat  if  they  accept  a  new  leafe 
thereof,  this  is  a  furreader  in  law  of  iheir  firll  leafe,  and  may 
therefore,  by  the  fiatute  of  Frauds,  be  without  writing.  . 

Though  a  corporation  may  employ  one  in  ordinary  fee-  ^^'</. 
vices  without  deed,  as  a  butler,  cook,  C3c.  yet  they  cannot 
appoint  one  to  appear  for  them  In  an  aflUze,   or  do  any 
other  SL&  which  concerns  their  intereft  or  title,  unlefi  it  be 
hy  deed. 

Therefore,  an  appointment  of  an  attorney  to.ipake,  or  to  Kyd  onCorpi 
take  livery  of  feifin,  or  the  like,  without  deed,  is  void.     So  "^''' 
an  appointment  to  feize  goods  as  forfeited  to  the  ufe  of  the 
corporation. 

Neither  can  a  corporation  aggregate,  without  deed,  au-  ujj,  iCi, 
thorite  th^i.tr  fervant  or  agent  to  enter  into  land  on  their 
behalT,  for  a  condition  broken;  though  this  does  not  feem 

F4  to 
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td  have  been  always  free  from  doubt.     In  one  place  it  fs 
fail],  that  a  man  cannot  juftify  as  fervant  to  a  corporation, 
without  (hewing  a  deed  of  retainer,  and  it  is  contrafted 
with  the  cafe  of  a  man  avowing  as  bailiff  to  a  corporation, 
which  may  be  done  without  deed.     In  another  place,  where 
it  is  reported  to  have  been  faid  by  LiuUton^  that  it  was  the 
opinion  of  ail  the  Judges  in  the  Common  Pleas  and  King's 
Bench,  that  an  affignment  of  auditoifs  by  a  commonalty  ia 
good  without  deed,  it  is  added,  "  and  fo  of  a  juftiBcation 
"  by  their  commandment."     In  a  third  place,  it  is  faid  to 
be  the  better  opinion,  that  he  who  pleads  the  freehold  of 
dean  and  chapter,  and  that  he  entered  by  their  command- 
ment, ought  to  (hew  a  command  in  writing ;  and  the  fame 
of  a  fervant  of  mayor  and  commonalty.     In  another  place, 
a  diftin£lion  is   made  between  a  corporation  which  has  a 
head,  as  mayor  and  commonalty,  and  a  corporation  without 
a  head;  in  the  firft  cafe,  it  is  faid,  that  a  man  may  juftify 
entering  into  land  by  the  commandment  of  the  mayor,  witb« 
out  writing;  in  the  latter,  that  a  command  to  enter  muft  be 
I  Rol.  5J4.        by  writing.— i?(?//tf  lays  it  down  as  clear  law,  that  *•  a  cor- 
**  poration  aggregate  cannot  c(^mand  their  bailiff  to  en* 
«*  ter  into  land  of  their  own  leafing  for  years,  for  a  condi* 
"  tion  broken  without  deed ;  for  fuch  commandment  witli- 
"  out  deed,  is  void :"  and  this  is  confonant  to  the  principle, 
that,  where  the  intereft  or  title  of  the  corporation  is  con- 
cerned, their  officer  muft  be  appointed  by  deed. 
KydonCorp.        It  feems  however  to  have  been  generally  admitted,  that 
a  bailiff  might  be  appointed  to  take  a  diftrefs  without  deed. 
It  is  even  faid,  that  "  it  is  not  neceffary  that  he  fliould  be 
*'  made  bailiff  before  be  diftrain ;  it  is  fufficient  if  the  cor« 
'*  poration  agree  to  it  afterwards,  for  that  bis  being  bailiff  is 
"  not  traverfable,  and  a  member  of  the  corporation  may 
*'  diftrain  in  right  of  the  corporation,  and  juftify  as  bai- 
liff."    Again,  it  is  faid,  "  a  man  may  juftify  as  bailiff  to 
dean  and  chapter,  and  the  like,  without  fliewing  the  deed 
conftituting  him  bailiff:"  and  in  more  modern  times,  it 
has  been  laid  down  as  a  rule,  that  **  a  corporation  aggre- 
"  gate  may  appoint  a  bailiff  to  diftrain  without  deed  or 
"  warrant,  becaufe  the  diftrefs  neither  vefts  an  intereft  in 
*'  them,  nor  devefts  one  out  of  them." 

So, 
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So,  if  the  (heriiF  makes  a  warrant  to  a  corporation,  that  Bac.  Abr.  tit. 
hath  return  of  writs  to  arreft  a  man,  they  may  by  parol  J^T^**^"' 
make  a  bailiff  to  execute  it. 

Where  any  perfonal  a£lis  neceffary  in  the  cafe  of  a  cor-  KydooCor^ 
poration,  that  a3  muft  be  done  by  attorney  appointed  by 
deed  under  their  common  feaK 

Thu^,  if  they  accept  rent  from  the  affignee  of  a  leafe  7^,169. 
made  by  them,  that  muft  be  by  warrant  of  attorney,  in  or. 
der  to  difcharge  the  original  leflee:  unlefs  the  corporation 
have  a  particular  officer,  whofe  bufinefs  it  is  to  manage  the 
revenues;  as  is  the  cafe  of  the  city  of  London,  So,  where* 
ever  delivery  of  a  deed  is  thought  neceffary,  that  muft  be  by 
attorney,  who  muft  have  a  letter  of  attorney  for  the  pur* 
pofe. 

A  dean  and  chapter  made  a  leafe  for  three  lives,  and  a  let-  ^^'^^%  ^i^ 
ter  of  attorney  to  deliver  it  on  the  land.  Twi/ilen],  thoughjt 
the  letter  was  void,  the  leafe  being  a  perfed  leafe  by  feaJing, 
and  the  delivery  afterwards  inGgnificant;  but  Hak  C.J. 
obferved,  that  fmcc  he  had  fate  in  the  Court,  it  had  been 
riiled,  that  the  latter  execution  was  good,  and  that  the  leafe 
on  being  fealed,  was  but  an  efcrow,  where  the  tetter  of  at- 
torney was  delivered  at  the  fame  time. 

On  evidence  at  a  trial  in  eje6lment,  the  cafe  was  this.—  UitL 
A  dean  and  chapter  having  a  right  to  certain  land,  but  being 
out  of  poffeflion,  fealed  a  leafe  with  a  letter  of  attorney  to 
deliver  it  upon  the  land,  which  was  done  accordingly;  and 
this  was  held  to  be  a  valid  tranfadion,  on  the  ground,  that  r 

though  putting  the  feal  of  a  corporation  aggregate  to  a  deed 
be  equivalent  to  a  delivery,  yet  the  letter  of  attorney  to 
deliver  it  on  the  land  fufpends  the  operation  of  it  till  ac- 
tual delivery  of  it  by  the  attorney. 

A  deed  by  a  corporation  out  of  poffeffion,  containing  a  Com.  Dig.  tit. 
leafe  of  land  and  letter  of  attorneyj  is  not  good  under  the    *"*  ^  *  ^'^ 
common  feal,  if  the  attorney  does  not  deliver  it  upon  the 
land. 

In  ejcftment,  the  plaintiff  declared  upon  a  demife  made  Carth  390. 

to  him  by  the  aldermen  and  burgeffes  of ,  without  613^,  denied  by^ 

fetting  forth,  that  it   was  by  deed,  or  under  the  feal  of  the  Sr'^Uw  ii'i^d. 
corporation,   and  on   a  writ  of  error,   it  was   held  well  R^y-  '36. 
enough ;  for  that  this  being  a  fi£litious  aHIon  to  try  the  title, 

■  the 
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the  demife  need  not  now  be  fet  oat  to  have  been  made  by 
deed. 

It  has  long  been  a  fettled  maxim,  that  a  corporation  can^ 
not  appear  in  court,  but  by  attorney. 

Kyd  an  Corp.  Notwithftanding  the  general  rule,  thai  a  corporation  rauft 
appoint  their  attorney  by  deed  under  the  common  feal,  they 
may  make  an  attorney  in  a  court  of  record,  without  other 
writing  than  the  record  itfelf ;  and  this  is  the  cafe  of  the 
city  of  London^  who  make  an  attorney  every  year  in  the 
King's  Bench,  without  either  fealing  or  figning :  and  the 
reafon  is,  that  they  are  eftopped  by  the  record  to  fay  that 
it  is  not  their  a£l.  By  an  attorney  £6  appointed,  they  may 
claim  liberties. 

c**^*  ^ati  *'•         ^  corporation  aggregate  may  take  any  chattel,  as  bonds, 

(ii.4.)  leafes,  &c.  in  its  corporate  capacity,  which  (hall  go  in  fuc* 

ceflion,  becaufe  it  is  always  in  being. 

l^i^  But  regularly,  no  chattel  fhall  go  in  fucceffion,  in  cafe  of 

a  fole  corporation.  By  cuAom,  however,  it  rn^iy  :  as  in  the 
inftance  of  the  chamberlain  of  jL^n^^fi. — ^Therefore,  if  a  leafe 
for  years  be  made  to  a  bilhop  and  bis  fucceflbrs,  and  the 
bifliop  dies,  this  Iball  not  go  to  bis  fuccefibrs,  but  to  his 
executors. 

This  fubjeA  is  conneAed  with  that  which  follows ;  other 
information  therefore,  will  be  found  under  the  article 

Section  XI.    0/Uafis  by  tcclefiajlical  Perfons. 

£hepTouch.28i  As  to  leafes  by  ecclefiafiical  perfons  ;  biOiops  with  the 
confirmation  of  the  dean  and  chapter,  parfons  or  vicars  with 
the  confent  of  their  patrons  and  ordinaries,  archdeacons, 
prebendsi  and  fuch  asare  in  the  nature  of  prebends,  as  pre- 
centors, chanters,  treafurers,  chancellors,  and  fuch  like ; 
alfo,  matters  and  governors,  and  fellows  of  any  colleges  or 
houfes  (by  what  name  fbever  called)  deans  and  chapters, 
mailers  or  guardians  of  any  hofpital,  and  their  brethren,  or 
any  other  body  politic,  fpiritual  and  ecclefiafiical,  [concur* 
reniibus  kis  qua  in  jure  requijunturj  might  by  the  antient 
common  law  have  made  leafes  for  lives  or  years,  or  any 
other  eflates  of  their  fpiritual  or  ecclefiafiical  living,  for 
any  time  without  fuit  or  limitation. 
By  the  before  mentioned  ftatute,  of  32  H.  8.  c.  a8.  bifhops 

and 
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and  the  reft  of  the  faid  rpiritual  perfons,  (except  pairfons  and 

vicars)  may,  at  this  day,  make  leafes  of  their  fpiritual  liv- 

ings  for  three  lives,  or  twenty-one  years,  and  fuch  leafes 

will  be  good  both  agaitlft  themfelves  and  their  fuccelfors« 

But,  in  order  to  be  binding,  they  muft  have  the  effeO.  of 

all  the  qualities  or  properties   before  mentioned  and  re* 

quired  by  the  faid  fiatute,  in  the  leafe  made  by  tenant  in 

tail,  and  be  made  after  that  pattern.      But  with  refpeA  to 

the  old  leafe  being  furrendered,  there  is  an  exception  in 

favour  of  a  bifhop  ;  for  if  he  make  a  leafe  for  twenty-one 

years  to  come  to  one  man,  and  then  within  a  year  after 

make  another  leafe  to  another  for  twenty-one  years,  to  begin 

from  the  making  of  it,  this,  fo  as  it  he  confirmed  by  dean 

and  chapter,  is  refolved  to  be  a  good  leafe.    A  leafe  by  a  £  Mod.  [57«J 

biOiop,  wherein  more  than  the  old  rent  was  referved,  was 

held  good  ;  two  of  the  Judges  however,  who  were  abfent 

^hen  the  cafe  was  argued,  were  of  a  different  opinion. 

Next  follows,  in  order  of  time,  the  difabting  or  reftrain^  z  BL  Com.  319 
tifg  ftatute,  1  Eliz.  c.  19.  (made  entirely  for  the  benefit  of 
the  fuccblfor)  which  ena£ls,  that  all  grants  by  arch-biihops 
and  bifhops,  (which  include  even  thofe  confirmed  by  the 
dean  and  chapter ;  the  which  were  good  at  common -law,) 
t>ther  than  for  the  term  of^  one  and  twenty  years,  or  three 
lives  from  the  making,  without  referving  the  ufual  rent, 
ihall  be  void.  Concurrent  leafes,  if  confirmed  by  the 
dean  and  chapter,  are  held  to  be  within  the  exception  of 
this  fiatute,  and  therefore  valid ;  provided  they  do  not  ex* 
ceed  (together  with  the  leafe  in  being)  the  term  permitted 
by  the  a3.  But,  by  a  faving  exprefsly  made,  the  Aatute 
did  not  extend  to  any  grants  made  by  any  biihop  to  the 
crown:  the  fiatute  1  J.  i.  c,  3.  however,  extends  the  pro- 
hibition to  grants  and  leafes  made  to  the  king,  as  well  as 
any  of  his  fubje3s. — Next  comes  the  fiatute  13  Eliz.  r.  lo. 
explained  and  enforced  by  the  fiatutes  14  Eliz.  r.  11  &  14. 
18  Elit*  r.  11.  and  43  Etiz,  c.  29.  which  extends  the  re* 
firiBlons  laid  by  the  laft  mentioned  ftatute  on  bifhops,  to 
certain  other  inferior  corporations,,  both  fole  and  aggre- 
gate. 

From  laying  all  which  together,  we  may  colIc£l,  that  all 
colleges,  cathedrals*  and  other  ecclefiafiical,  or  eleemofy- 

nary 
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nary  corporations,  and  all  parfons  and  vicars,  are  reflrained 
from  making  any  leafes,  of  their  lands,  unlefs  under  the 
iollowing  regulations:  i.They  muil  not  exceed  twenty« 
^  one  years,  or  three  lives,  from  the  making.  2.  The  ac- 
cuilomed  rent,  or  more,  mud  be  yearly  referved  thereon. 
3.  Houfes  in  corporations,  or  market-towns,  may  be  let 
for  forty  years  ;  provided  they  be  not  the  manfion-houfes 
of  the  leflbrs,  nor  have  above  ten  acres  of  ground  belong- 
ing to  them ;  and  provided  the  leifee  be  bound  to  keep 
them  in  repair  ;  and  they  may  alfo  be  aliened  in  fee-fimple 

Hob  269.  for  lands  of  equal  value  in  recompence:  therefore,  a  bond 
or   covenant  for    rendering  or  making  a  leafe   within   a 

1  Bi.  Com.  320,  city  or  town,  may  be  enforced.  4*  Where  there  is 
an  old  leafe  in  being,  no  concurrent  leafe  (hall  be  made» 
unlefs  where  the  old  one  will  expire  within  three  years. 

Bac.  Abr.  tit.     Since  the   Ilatute  of  Frauds  and  Perjuries,  (29  c  2.  r.  3.) 

Lcsfes.  (E.3.)  ^j^jj^jj  requires  all  furrenders  to  be  in  writing,  itisufual  to 
have  a  covenant  from  the  parfon  or  corporation,  to  whom 
the  furrender  is  made,  that  they  will,  within  fuch  a  time, 
make  a  new  leafe  under  fuch  and  fuch  terms :  the  ilatute, 
however,  does  not  extend  to  furrenders  in  law,  by  taking 

iBl.  Com,  320.  a  new  leafe  in  writing.  5,  No  leafe  (by  the  equity  of  the 
flatute)  (hall  be  made  without  impeachment  of  wafte.  6. 
All  bonds  and  covenants,  tending  to  fruilrate  the  provU 
fions  of  the  (latutes  of  13  and  18  EUz,  (hall  be  void. 

Bac  Abr  tit.         As  to  leafes,  therefore,  made   by  parfons,   vicars,  and 

Leafes^  (F.)  others,  having  benefices  or  promotions  with  cure  of  fouls, 
thefe  things  are  to  be  obferved;  i.That  parfons  and  vU 
cars  are  exprefsly  excepted  out  of  32  H.  8.  c.  28.  fo  thai 
they  are  not,  as  other  fole  corporations,  enabled  by  that 
ilatute  to  make  any  leafes  to  bind  their  fucce(rors  without 
•  the  confirmation  of  the  patron  and  ordinary,  but  remain  as 
they  did  perfe£lly  at  common-law,  for  any  thing  in  that  ila^ 
tute.  2.  That  they  are  not  redrained  by  t^Eliz  c.  lo.  from 
making  leafes  for  twenty  one  years,  or  three  lives;  but 
then  fuch  leafes  muft  not  only  be  confirmed  by  the  patron 
and  ordinary,  but  mud  alfo  be  made  in  conformity  to 
the  rules  or  qualities  before  mentioned,  otherwife  they  will 
not  bind  the  fucce{ror.  3.  They,  as  well  as  others,  are  re- 
flrained by  i^Eliz.c.  lo.  from  making  leafes  for  any  longer 

time. 
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ViiBc,  notwithftanding  any  confirmation,  or  conformity  to 
thofe  rules  or  qualities. 

Another  reftri£lion  occurs  with  regard  to  college  leafes,  xBl.C0111.3a1. 
which  is  created  by  fiat,  tS  Eliz.  r.  6.  by  which  it  is  di* 
refied,  that  one  third  of  the  old  rent  then  paid,  fliould  for 
the  future  be  referved  in  wheat  or  malt,  referving  a  quarter 
of  wheat  for  each  6i.  Sd.  or  a  quarter  of  malt  for  every 
55.  or  that  the  leflees  (hould  pay  the  fame  according  to  the 
price  that  wheat  and  malt  (hould  be  fold  for  in  the  market 
next  adjoining  to  the  refpedive  colleges,  on  the  market* 
day  before  the  rent  becomes  due.     This  fagacious  plan  is 
faid  to  have  been  the  invention  of  Lord  Xf c^furer  Burltigh^ 
and  Sir  Tkojnas  Smithl  then  principal  Secretary  of  State ; 
who,  dbferving  how  greatly  the  value  of  money  bad  funk, 
and  the  price*of  all  provifions  rifen,  by  the  quantity  of 
bullion  imported  from  the  newly-found  Indies,  devifed  this 
method  for  upholding  the  revenues  of  colleges*  Their  fore*  Uu. 
light  and  penetration  have,  in  this  refpeft,  been  very  appa- 
rent.   The  corn  rent  has  made  the  old  rent  approach  in  chriAian*s,y.4« 
fome  degree,  nearer  to  its  prefent  value ;    otherwife,  it 
ihould  feem,  the  principal  advantage  of  a  com  rent,  is  to 
fecure  the  leflbr  from  the  tfft£i  of  a  fudden  fcarcity  of  corn. 
— The  leafes  of  beneficed  clergymen  are  farther  refirained, 
in  cafe  of  their  non-refidence,  by  fiats.  i^Eliz,c,2o.  tj^BJiz, 
c.  11.  iSEiiz.c.  11.  and43£/2Z.  r.  9.  which  direfl,  that  if 
any  beneficed  clergyman  be  abfent  from  his  cure  above 
fourfcorc  days  in  any  one  year,  he  (hall  not  only  forfeit 
one  year's  profit  of  his  benefice  to  be  diflributed  among  the 
poor  of  the  parilh,  but  that  all  leafes  made  by  him  of  the 
profits  of  fuch  benefice,  and  all  covenants  and  agreements 
of  like  nature,  (hall  ceafe  and  be  void ;  except  in  the  cafe 
of  licenfed  pluralifls,  who  are  allowed  to  demife  the  living 
on  which  they  are  non-refident,  to  their  curates  only;  pro- 
vided fach  curates  do  not  abfent  themfelves  above  forty  days 
in  any  one  year.    If  the  curate  leafes  over,  the  leafe  will  Gibs.  740, 
become  void  by  his  ab fence,  but  not  by  the  ab fence  of  the 
incumbent.— In  a  late  cafe  it  was  determined,  where  an  in-  ^  y^  r,  «.^. 
cumbent  had  leafed  his  re£lory,  and  had  been  afterwards 
abfent  for  more  than  eighty  days  in  a  year,  that  his  tenant 
could  not  maintain  an  eje£lment  againfi  a  flranger  who  had 

got 
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got  into  pofleflion  without  any  colour  of  right  or  title.-^ 
By  Lord  Holt^  it  was  a  quart ^  whether  a  parfon  might  de« 
mife  all  his  living,  becaufe  it  might  amount  to  9  non*refi-* 
dence. 

The  flatute  13  Eliz*  c.  s2o.  is  a  general  law,  and  need  not 
be  pleaded* 

Kyd  on  Corp.        It  is  a  general  rule,  that  a  corporation  cannot  take  but  by 
*  their  corporate  name.  -  It  is  alfo  a  general  rule,  that  it  can- 

not grant  but  by  its  proper  name  of  incorporation ;  though 
every  minute  variaiion  in  the  name  ts  not  material  to  avoid 
its  grant. 

Bac.Abr.  tit  At  common  law,  if  a  parfon  had  made  a  leafe  for  yean  of 
his  glebe  land«  to  begin  after  his  deaths  or  granted  a  rent- 
charge  in  that  manner,  and  fuch  leafe  or  grant  wece  con- 
firmed by  the  patron  ^and  ordinary,  this  would  have  bound 
the  fucceflbr  of  the  parfon ;  becaufe  here  were  the  coufent 
and  concurrence  of  all  perfons  intereiled,  and  the  leafe  or 
charge  bound  immediately  from  the  perfefiing  of  the  deed 
by  the  parfon,  patron,  and  ordinary,  though  it  was  not  to 
take  effefi  in  pofTeffion  till  after  the  parfon^s  death :  but 
ttow,  no  confirmation  whatever  will  make  fuch  leafe  of 
grant  good  againft  the  fucceflbr,  by  reafon  of  the  ftatntei 
made  to  avoid  them. 

•^^  If  a  perfon  obtain  a  grant  to  build  houfes  on  church  or 

college  lands,  which  is  confirmed,  (in  cafe  where  confirma* 
tion  is  necelfary),  yet  this  grant  is  no  alienation  againft  the 
fiatutes,  but  is  only  a  covenant  or  licence,  and  nothing  elfe  > 
for  the  foil  remains  in  the  grantor,  and  by  confequence  the 
houfes  built  thereon  are  in  him.  - 

Uid.  (6.  u)  In  ^^^^  cafes,  the  confirmation  of  the  patron  is  neceflarfg 
and  in  fome  not ;  wherein  this  diverfity  is  taken  in  the 
books,  that  fuch  fole  corporations,  who  have  not  theabfolute 
fee  and  inheritance  in  them,  as  prebends,  parfons,  vicars^ 
and  fuch  like,  if  they  make  aiiy  leafes  or  efiates,  there  in 
order  to  bind  their  fucccffors,  the  patron  muft  confirm  the 
fame :  but  fuch  fole  corporations  who  havt  the  whole  eftatc 
and  right  in  them,  as  biihops,  abbots,  He,  or  fuch  corpora-* 
tfons  aggregate,  who  have  the  whole  fee  and  inheritance  in 
them,  as  dean  and  chapter,  mailers,  fellows,  and  fcholars  of 
any  college,  hospital,  &c.  thefe  may  make  leafes  to  bind 

their 
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tWir  fucceObrs^  without  any  confirmation  of  the  patron  bf 
founder,  though  th^  bilbop»  abbot,  dean,  mafter.  &c.  were 
prefentable ;  and  the  reafon  of  this  diverfitjr  appears  in  the 
nature  of  the  right  with  which  each  is  inreficd. 

But  if  a  parfonage  or  vicarage  be  a  donative,  then  the  ^id, 
confirmation  of  the  patron  alone  is  fui&cient  to  all  leafes, 
&c.  made  by  the  parfon  or  vicar,  and  (hall  bind  the  fuccef* 
for  without  the  confirmation  of  any  other. 

Vet,  if  there  be  a  lord-paramount,  as  well  as  an  immedi*  md, 
Skte  patron,  confirmation  of  the  immediate  patron,  without 
the  other's  confirmation,  is  not  good :  as  if  a  parfon  be  pa* 
tron  of  the  vicarage  of  the  &me  church,  and  the  vicar  makes 
a  leafe  confirmed  by  the  parfon  and  ordinary,  this  is  not 
good  without  the  confirmation  of  the  patron  of  the  re&ory 
Alfo;  becaufe  both  have  an  iatereft  in  the  pofTeffions  of 
the  vicarage. 

As  a  patron  may  confirm  explicitly  by  his  deed  or  writ-  ujj^ 
ing«  fo  may  he  alfo  confirm  by  confequence  of  law;  for, 
if  a  parfoD  makes  a  leafe  for  years  to  the  patron,  who  grants 
oir  affigns  ft  over  to  another,  this  amounts  to  a  confirmation 
in  law  by  the  patron,  becaufe  a  confirmation  being  nothing 
but  an  aflent  under  the  hand  and  feal  of  the  party  confirm* 
ing,  fuch  aflent  in  this  cafe  fufficiently  appears  t)y  his  af* 
figntng  over  the  leafe  to  another.  ( By  the  ftatuie  of  Frauds,  . 
however,  all  fuch  aCfignmems  mud  be  in  writing.] 

Another  difference  obferv^Fe  in  the  manner  of  confirm-  n/j^ 
ing  fnch  leafes  as  we  are  treating  of,  is,  as  to  their  dura- 
tion, or  continuance :  for^  if  a  parfon  make  a  leafe  for 
twenty-onc  years  at  this  day,  and  the  patron  and  ordinary 
confirm  his  eftate  therein  for  feven  years,  or  (after  reciting 
the  leafe)  "  not  beyond,"  that  term,  yet  is  the  eftate  or 
leafe  well  confirmed  for  the  twenty-one  years;  for  wheti 
they  confirm  the  eftate  of  the  lelFce,  that  is  intirc,  and  can^ 
not  be  divided. 

As  to  the  eftate  which  they  who  make  fuch  confirmation  Bac.  Abr.  tit, 
cnighi  to  have,  to  make  the  Icafc  cfreavrally  binding  upon  ^"^"' ^^' ^^ 
the  focceffors,  this  regards  chiefly  the  patron,  whofe  advow- 
fon  or  right  of  patronage,  being  a  temporal  inheritance,  and 
^onfidered  as  fuch,  is  to  be  governed  by  the  fame  rules  as 

other 


80  Of  Leafes  by  ecclefiaftical  PerfoHs.      [Chap.  Ill* 

other  temporal  inheritances  are :  his  confirmation,  there* 
fore,  being  in  nature  of  a  charge  upon  the  advowfon,  is  to 
be  direfied  by  the  efiate  which  he  hath  in  the  advowfon, 
and  can  continue  no  longer  than  that  endures. 

^^'^'  If,  therefore,  the  patron  had  a  conditional  eftate  in  the 

advowfon,  and  he  confirms  a  leafe  of  the  parfon's,  and  af* 
terwards  the  condition  is  broken,  t^is  defeats  alfo  his  con* 
firmation,  fo  that  the  fucceeding  incumbent  (halljiot  be 
bound  by  it ;  for  his  confirmation,  which  was  in  virtue  of, 
and  out  of,  his  efiate  in  the  advowfon,  could  not  be  more 
lafting  than  the  eftate  itfelf  was. 

IBid.  So,  if  a  church  be  full  of  a  parfon,  and  afterwards  another 

is  made  parfon,  and  he  makes  a  leafe  for  years,  which  is 
confirmed  by  the  patron  and  ordinary,  yet  the  leafe  it  void  $ 
becaufe  he  who  made  it  was  not  parfon,  the  church  being 
full  before. 

IBiJ.  (4<)  As  to  the  time  of  confirmation,  generally  fpeaking,  it  is 

not  material  whether  it  be  before  or  after  the  making  of  the 
leafe,  which  is  to  be  confirmed,  fo  it  be  made  in  the  life* 
time  of  the  parties  who  make  the  leafe ;  for  the  confirma* 
tion  is  but  an  aflent  or  agreement  by  deed,  to  the  making 
fucb  leafe  or  grant,  and  not  a  confirmation  oi  the  eftate.  it^ 
felf. 

BiJ.  Thus,  where  a  biChop  made  a  leafe  to  the  fecond  oiMay, 

which  was  confirmed  the  third  of  May^  and  fealed  the  fourth 
of  May^  this  was  held  a  good  confirmation. 

XKu&    -  Yet,  it  hath  been  holden  on  the  contrary,  that  if  a  con* 

firmation  be  made  and  delivered  before  ^he grant  or  leafe  be 
confirmed,  that  this  is  not  a  good  confirmation ;  and«  though 
after  the  grant  or  leafe,  the  deed  of  confirmation  be  de-* 
livered  again,  yet  that  will  not  make  it  good  ;  for  that  it 
was  a  deed  by  the  firft  delivery,  and  the  fecond  delivery 
will  not  make  it  good  as  an  aflent,  becaufe  the  aflent  ought 
to  be  by  deed,  and  the  firft  delivery  was  void ;  but  that 
confirmation  may  be  made  before  the  grant  or  leafe  be 
confirmed  :  the  other  cafes  are  cxprefs,  and  the  reafon  of 
the  thiRg  feems  likewife  to  make  for  it ;  for  the  confirma* 
tion  being  nothing  but  an  aflent  or  a  grant,  that  the  bifhop 
,     or  parfon  may   make  fuch    leafe,  0c.    when  this  aflent 

appears 
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appears  under  feal,  and  a  leare,  CsTc.  made  purfuant  to  it.  there 
can  be  no  reafon  to  impeach  the  leafe  after,  which  has  all 
the  fanSion  that  the  law  requires,  viz.  ihe  concurrence  and 
aflent  of  theperfons  appointed  by  law  to  that  purpofe;  and 
"  before,"  or  **  after,"  are  only  circumfiances  of  time, 
which  feem  not  material  when  the  alTent,  which  is  the  fub- 
flance,  fufficiently  appears. 

If  abifliop,parfon,or  any  other  fdle ecclefiaftical  corpora-  uu, 
tion,  make  a  leafe  for  years,  which  needs  confirmation, 
this  confirmation  ought  to  be  made  in  the  life  and 'during 
the  incumbency  of  the  leflbr,  for  after  his  death,  refigna- 
tion,  deprivation,  or  other  amotion,  the  leafe  is  become 
void  for  want  of  confirmation;  and  then,  confirmation 
made  after  cannot  revive  it,  though  it  be  made  in  the  va-' 
cation  before  any  fucceflbr  comes  in. 

But  if  aparfon  make  a  leafe  for  years,  which  is  not  con-  /^/^« 
firmed  by  the  bifikop  or  patron,  then  in  being,  but  by  the 
fucceeding  bifhop  and  fucceeding  patron,  this  is  a  good, 
leafe,  and  fliall  bind  the  focceffor ;  becaufe  the  leafe  was 
abiblutely  good  againft  the  parfon  himfelf  who- made  it,  and 
the  confirmation  was  only  neceflfary  to  make  it  binding  on 
the  fucceflbr ,  and  in  this  cafe  the  leafe  being  duly  con. 
firmed  during  the  incumbency,  had  all  the  fanSion  the  laW 
requires,  for  there  is  no  prefixed  time  for  the  confirmation 
of  fuch  leafes,  fo  it  be  made  during  the  life  and  incumbency 
of  the  leflbr. 

As  to  naming  the  corporation,  we  ihall  only  obferve,  ^^j  /.  \ 
that  corporations  aggregate^  as  dean  and  chapter,  mayor  and 
commonalty,  warden  and  fellows,  (3c.  may  make  or  con- 
firm leafes,  without  expreffing  either  the  chrifiian  or  fur- 
name  of  the  dean,  niayor,  warden,  &r.  becaufe,  in  their  po- 
litick capacity,  as  a  corporation  aggregaRe,  they  continue 
always  the  fame,  and  are  faid  never  to  die;  but,  in  leafes  or 
confirmations  by  a  bifliop,  dean,  mayor,  &c.  or  other  foU 
corporation,  both  their  chriftian  and  furhame,  or  at  lead 
their  chriftian  name,  ought  to  be  exprefled,  becaufe  they 
are  fubje£l  to  death  and  fuccefiion,  ^c.  and  therefore  muft 
be  particularly  named^  to  Qiew  whofe  leafe,  (3c.  it  was;  and 
fo,  fome  bold  too,  in  the  firft  cafet 

G  Of 
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Section  XIL    Of  Lea/is  by  marrUd  JVameni  and 
Hufiands  ftiftd  in  right  of  ik^m* 

CtXit.  3.  «*  If  a  {ejne^QFtrt  f ivrcbafr  bads*  witbMC  tke  ^»Cent  of 
her  bufikand,  tbe  co^eysBce  is  good,  till  i(  be  sreiiied  by 
bcr  buibaod* 

li^fVC  366.  ^.  Therefore,  if  a  demife  for  life»  &£»  witb  Hvary,  be  wadt 
to  a  feme-covert  vitboul  hff  baibuid,  th^  rftai^  ia  vefted  in 
tbe  wife  before  the  difafpe«ina«l  of  thp  huiband* 

Doas.451.  Hence,  in  cov^a^qt  for  rent  againft  an  a(rigi}ee»  an  af- 

lignment  over  before  tbe  rent  accrued,  ia  ^^  good  ptea,  though 
tbe  plaintifrej^y,  that  the  alSgnee  ofCf  is  a  feipe»cavert. 

Co.Lh.  3«  «.  But  ii,^  bviband,  by  bis  dtlagreemeoty  divefts  tbe  whole 
^ft^e  out  of  bia  wifCf 

Com.  Dig.  tit.       If  a  woman  has  power  to  difpofe,  flie  .  may  execate  her 

F^e  (p«i.)      power  by  conveyance*   For  tbe  general  rale  ts^  that  a  feme^ 

covert,  aC^ing  with  fe^p^  ^«  ber  fepar^te  pcoperty,  is  com* 
'petent  to  a£t  ki  aU  fefipefia,  at  if  flie  were  a  fenie*fole. 

Mid.  (EaO  If  however  a  woni%n  be  podTeilbd  of  a  chattel  rea],  by 

her  ii\arriage,  tbe  hvftand  Iball  have  it  in  ber  right ;  as  if 
(be  were  poffeffed  of  a  term  of  years* 

UkL  &Qf  if  0ie  bad  tbe  truA  of  a  term,  the  bofeand  fllal^have 

it,  except  in  fpecial  Cdfes.-^So  every  chattel  real  in  pot 
feffion. 

Uid.  If  the  huiband  furvive  tbe  wife,  he  (hall  have  tbe  whole 

intereil  which  his  wife  had  in  fuch  chattel  real ;  and  that 
without  taking  out  admintftration  to  her.  So,  of  a  copy- 
bold  for  years. 

I^id.  So,  the  huiband  in  his  life*time  may  difpofe  of  ail  his 

wife's  intereft  in  fuch  chattel  real,  by  grant,  or  demife.  So 
the  intereft  of  a  term,  &c.  which  they  have  jointly. 

^^*'d.  So,  he  may  grant  it  upon  condition,  which  wilt  be  a 

difpoCtion,  though  the*  executor  eater  for  tbe  condition 
.  broken* 

]{id.  So,  if  the  huiband  recover  tbe  term  in  ejoEbnent  in  bta 

own  name*  it  is  a  diipofition. 

^^'  "^  So,  the  huiband  may  difpofe  of  part  of  bis  wife's  inte« 

teft';  as  he  may  demife  for  part  of  the  years  rendering  rent* 
and  the  rent  (hall  go  to  bis  executor  or  adminiftratori though 
the  wife  furvive. 

So» 
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S^,  he  may  make  a  ieafe  tocommence  after  hU  deaih^tnd  Wf. 
k  will  be  good»  though  the  wife  furVive ;  for,  having  aa  '  "^  '  ^  ^' 
intereft  to  difpofe  of  in  his  life»  he  might  difpofe  of  all  the 
term,  and  it  (hould  bind  the  feme  ;  rfo,  when  he  bath  di^ 
poled  'by  an  att  eKecmed  in  his  life  of  the  intereft  of  thp 
term,  and  hath  created  a. •term  in  intereft*  this  M  is  good lu 
tf  he  had  granted  all  the  term.   ^ 

But,  if  the  vi£ehad  only  the  polfihility  of  a  term*  %hn  Com.  Dif.  •# 
hulband  cannot  difpofe  of  it ;  as  if  there;be  a  ienfc  to  thu£-  '*  '* 
band  aid  wife  {or  their  lives^  and  afterwards  to  the  execu- 
tor of  the  furvivcNT,  the  liuftand  cannot  grant  ibis  ejieoii* 
tory  intereft. 

So,  if  a  woman  be  difpoffefled  of  a  term,  and  takes  imC^  ^^'^' 
band,  and  dies  bdfore  recovery  of  the  pofleffion,  the  hof* 
band  fiialU  not  have  it. 

So,  if  the  hufband  does  not  difpofe  of  the  chattel  real 
of  his  wife,  it  (he  furvive-him  flie  (hall  have  it. 

So,  sdl  that  was  not  difpofed  of  by  the  hufband ;  asif  a  iHd. 
term  be  demtfed  by  the  haflMnd  for  part  of  the  years,  the 
wife  ftall  have  the  refidue.  So,  if  he  demife,  refcrving 
part,  the  wife  fliall  have  the  part  excepted. — If  he  de«-  * 
mife  the  term  "  if  A.  fo'long  Hve,"  flie  (halt  have  the  pof- 
fibility.  Bo,  if  the  term  be  extended  the  wife  (hall  have  it 
after  the  extent  faiisfied.  So,  if  the  hulband  and  wife 
mortgage  the  term,  and  the«hu(band  pay  the  money,  and 
enter  and  die,  the  wife  (hall  have  it. 

It  is  clearly  agreed,  that  if  a  hufbind  feifed-  of  laiids  in  Rac-'Abr.  tit. 
right  of  his  wife,  make  a  Ieafe  thereof  by  indenture  or  deed- 
poll,  refcrving  rent,  that  this  is  a  good  leafe-for  the  whole 
term,  unlefs  the  wife  by  fome  aft  after  the  hulband'-s  death 
fhews  her  diflent  thereto :  for  if  Ae  accept  rent  which  be- 
comes due  after  his  death,  the  Ieafe  is  thereby  become  abfo- 
lute  and  unavoidable  ;  the  realbn  whereof  is,  that  the  wife 

* 

after  her  intermarriage  being  by  law  difabied  id  contraflk 
for  or  make  any  difpoGtion  oC  Jier  own  poQeflions,  as  hav- 
ing fubjcfted  herfelf  and  her  whole  will  to  the  will  and 
power  ^f  her  hufband,  the  law  thereapon  transfers  the 
fower  of  dciliug  and  contraaing  iot  her  poffe(&ons  toihc 
httfi>and,  bocanfe  no  other  ean  intermeddle  therewiffa,  and 
fvithottt  fttch  Sfomtt  in  the  huifaaiid  they  wouid  be  «Uiged 


^  I 
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to  keep  them  in  their  own  maintenance  and  occupations 
which  might  be  greatly  to  the  prejudice  of  both  :  but  to 
prevent  the  huiband's  abufe  oJF .  fuch  power,  and  left  he 
fhouid  make  leafes  to  the  prejudice  of  his  wife's  inheri- 
tance,  the  law  has  left  her  at  liberty  after  his  death,  either  to 
affirm  and  make  good  fuch  leafe,  or  to  defeat  and  avoid  it, 
as  (he  finds  moft  fobfervietit  to  her  ownintereft:  and  this 
Ihe  may  do  though  flie  joined  in  fuch  leafe,  unlefs  made  pur« 
fuant  to  the  ftatute  32  H.  8.  c.  28. 

^'^«  If  a  widow  chufes  to  avoid  fuch  leafe,  notwithfianding 

her  having  joined  therein,  then  it  is  fo  abfolutely  defeated 
ab  initio  as  to  her,  that  (he  may  plead  non  demifit ;  becaufe, 
as  to  any  interefl  that  pafled  from  her,  (he  did  not  demife» 
nor  in  trudi  had  any  power  to  contraA,.  but  the  whole  in* 
tereft  pafFed  from  the  holband,  and  the  le(fee  is  in  merely 
by  virtue  of  the  huiband's  cojntraCl;  and  yet  becaafe  the 
lefiTee  by  his  acceptance  of  fuch  leafe  admitted  them  both 
to  have  power  to  join  therein,  he  muft  accordingly  during 
the  coverture  declare  of  the  leafe  by  them  both  as  an  eiTen- 
tial  part  of  the  defcription  of  the  leafj!  whereby  be  makes 
title. 

^''^  But  the  indenture  or  deed-poll,  whereby  fuch  leafe  was 

made,  being  no  e(rential  part  either  of  the  defcription  or 
leafe  itfelf,  becaufe  the  hulband  during  the  coverture  might 
have  nude  it  by  parol  only ;  therefore  it  is  not  necelfary 
nor  ufual  for  the  leffee  in  his  declaration  to  make  any  men- 
tion thereof; 

Cro.jac,  617.        A  leafe  made  by  hufband  and  wife  of  the  lands  of  tha 

wife,  and  delivered  by  letter  of  attorney  in  both  their 
names,  will  fupport  a  declaration  in  eje&ment  on  a  leafe 
by  the  huiband  only ;  for  the  delivery  by  attorney  being 
void  as  to  the  wife,  it  is  the  leafe  of  the  hufband  only. 

Bk.  Abr.  ut         But  if  the  huiband  and  wife  join  in  a  leafe  for  years  by 

parol  of  the  wife's  lands  rendering  rent,  or  if  the  hufband 
folely  make  fuch  parol  leafe,  rendering  rent,  this  determines 
abfolutely  by  his  death,  fo  that  no  acceptance  of  rent,  or 
other  aft  done  by  the  wife,  will  prevent  iu.avoidance:.  for 
•a  leale  for  years  being  an  immediate  contraft  for  or  difpoii- 
4ion  of  the  land  itfelf,  if  the  fame  appears  in  writing  4uly 
cxactttedy  fo  that  there  can  be  no  variation  or  deviation 

therefrom 


mmit. 
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therefrom  attempted  by  the  leflee  after  the  huiband's  death; 
the  law  fo  far  gives  countenance  to  fuch  leafe  for  the 
encouragement  of  farmers  and  huihandmen«  that  the  fiime 
Aall  continue  in  force  till  the  iirife's  aBual  diflent  or  dila- 
greement  thereto ;  but,  becaufe  there  can  be  no  fuch  cer- 
tainty of  the  terms  of  a  parol  leafe,  when  nothing  appears 
in  writing  to  manifeft  them,  therefore  they,  like  other 
charges  of  tbe  hu(band,  fall  off  and  drop  with  his  eflate  or 
intereft  therein. 

If  the  hufband  and  wife  make  a  leafe  for  years  of  the  Bac.  Abr.  tit. 
wife's  land,  without  refervation  of  any  rent,  yet  it  hath 
been  adjudged  that  this  is  a  good  leafe  by  them  both  during 
the  coverture,  and  that  the  wife,  after  the  hulband's  death, 
may  affirm  the  fame  by  acceptance  of  fealty,  or  bringing 
an  a&ion  of  wafte :  fo  that  the  refervation  of  rent  is  not 
effential  to  the  exiftence  or  continuance  of  fuch  leafe  after 
the  hu{band*s  death,  but  only  a  writing  attefting  the  fame, 
and  the  wife's  allowance  and  approbation  .thereof;  for  as 

« 

the  hulband  made  fuch  leafe  at  firft  without  any  refervation 
of  rent^  (o  the  wife,  if  (he  thinks  fit,  may  continue  the  leffee 
in  pofleflion  after  his  death  upon  the  fame  terms. 

If  a  huiband  feifed  of  a  copyhold  in  right  of  his  wife,  /i/^,  ^  Cro. 
make  a  leafe  not  warranted  by  the  cuflom,  it  is  a  forfeiture  ^^'  7* 
of  the  eftate  during  the  life  of  the  hufband  only ;  for  it  is  not 
a  continuing  detriment  to  the  inheritance,  or  fuch  an  aA  as 
tends  to  the  defiruAion  of  the  manor,  in  which  cafe  it  would 
bind  the  inheritance  of  the  wife  after  the  huftand's  death. 

A  hulband  letting  copyhold  lands,  of  which  he  is  feifed  ibid,  Cro.  Ells. 
in  right  of  his   wife,  by  indenture,  will  not  deftroy  the  ^^'* 
cuftomof  demifingby  copy,  becaufe  tbe  wife  may  enter  alter 
his  death  Hid  avoid  fuch  leafe. 

A  woman  guardian  in  focage,  marries  and  joins  with  her  md, 
hufband  by  indenture  in  making  a  leafe  for  years  of  the 
ward's  lands,  yet  after  her  hu{band's  death  (he  may  avoid  the 
fame  in.  right  of  the  infant  whofe  guardian  (he  ftill  conti* 
nues  to  be,  and  to  whom,  when  he  comes  of  age,  {he  muft 
be  accountable  for  the  profits. 

A  man  pofTelTed  of  a  termof  years  in  right  of  his  wife,  as  3  Wiic  177* 
escecutris  of  her  former  hufband,  has  power  to  grant  and 
convey  the  fame. 

C%  '       •  But 
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Cro.  jac.  99,         Bot  a  halband  feifed  in  right  of  his  wife  cannot  grant  co« 

pies  in  hit  own  name,  but  the  wife  ought  to  joiin« 
9  Mod.  43.  A  huflHMid,  in  whon  a  long  term  of  years  waa  veiled 

in  tight  of  his  wifoi  made  an  under»leafe  for  ten  yearv» 
and  upon  borrowing  money  of  the'  leflee  covenanted 
to  gtaot  him  another  leafe  after  the  end  of  the  ten  years, 
and  to  continue  during  this  time  he  had  any  right,  but  died 
before  he  made  fueh  leafe ;  it  was  decreed  to  be  a  good  dif« 
pofition  of  the  term  in  equity. 
6hep.Toiidi.i9o     Touching  ledfesmade  by  hu(band  and  wife,  purfuant  to 

the  ftatute  39 /f.  8.  r*  28.  [concerning which  ftatute  {ttante 
p.  38.]  the  hufbarid  may  at  this  day,  without  fine  or  reco« 
very,  make  leafes  of  the  lands,  tenements,  or  hereditaments, 
whereof  he  hath  any  eftate  of  inheritance  in  fee-firaple  or 
fee-tail  ih  right  of  his  wife,  made  before  or  afrer  the  cover** 
ture,  fo  as  there  be  in  fuch  leafes  obferved  the  donditions 
or  limitations  before  required  in  the  leafes  mbde  by  tenant 
in  tail;  and  fo  that  the  wife  join  in  the  fame  deed,  and  be 
made  party  thereunto,  and  feal  and  deliver  the  fame  deed 
herfelf  in  perfon :  for  if  a   man  and  his  wife  make  a  letter 
of  attorney  to  another  to  deliver  the  leafe  upon  the  land, 
this  leafe  is  not  a  good  leafe  from  the  wife  warranted  by  the 
ilatute;  and  yet  then»  as  in  other  like  cafes,  of  leafes  not 
warranted  by  the  Ilatute,  it  is  a  good  leafe  againft  thehuf- 
band.  When  the  leafe  is  fuch  an  one  as  is  warranted  by  the 
ilatute.  It  binds  the  hufband  and  wife  both,  and  the  heirs  of 
the  wife;  but  if  it  be  an  eilate-tail,  it  doth  not  bind  the 
donor  nor  him  in  remainder. 
Bac.  Abi.  kir.         Hufband  and  wife,  the  hulband  purchafed  knd  to  him 
l-eafei  (c.  i.)    and  his  wife  and  their  heirs,  and  afterwards  he,  without  his 
wife,  lets  this  land  for  fixty  years,  if  they  (hould  fd^ong  live, 
rendering  280/.  per  ahn.  rent  at  the  two  ufual  feafis,  during 
the  term,  then  the  hulband  dies,  and  if  this  leafe  fiiould 
-  bind  the  wife  by  the  32  /f.  8.  c.  28;  was  the  queftidn ;  and' 
it  was  held  by  three  juftices  that  it  (hould :  for  the  wife  isf 
appointed  to  join  onl^  wh<;ti  (he  hath  the  folc  inheritance 
by  the  appointment  of  the  reht  to  be  I'efetved  to  tUfc  heirt 
of  the  wife,  and  not  wheh  Ihe  h^th  a'joiht-elbte,  as  in  thia 
cafe ;  and  then  clearly  by  the'  bddy  of  the  aS,  the  leafe  by 
^e  hulband  folely  is  good,  and  the  provifo  doei  not  iNctetid^ 

to 
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> 

With  refpeS  i6  the  power  that  an  infant  pofTefles  to  Ofhfmdu 
grant  a  leafe  that  fliaH  be  binding,  the  cafes  in  the  books  are 
fbmewhat  contradidoiy,  and  the  point  is  hitherto  unfet* 
tied.  The  better  opinion  however  Teems  to  be,  that 
icafes  made  by  infants  are  not  abfolutety  void,  but  voidable 
on  their  attaining  their  majority. 

All  gi^ts,  grants,  or  deeda.made  by  infants,  by  matter  in  Pcrk.  $.  14, 

deed,  or  in  writing,  which  do  take  effeft  by  delivery  of 
*'  his  hand,  are  voidable  byhimfelF,  by  his  heirs,  and  by 
^  thofe  who  have  his  eftate.'*  The  words  ••  do  take  ef. 
••  fcft,'*  are  an  eitential  part  of  the  definition,  and  exclude  5*««  *^ 
letters  of  attorney,  or  deeds  which  delegate  a  mere  power  and 
convey  no  intereft. 

AH  the  books  agree,  that  if  an  infant  make  a  leafe  for  Bac.  AW.  ttt« 
years,  he  cannot  plead  non  ejt  fa3um^  but  mull  avoid  it  by  ^^^  (•) 
pleading  the  fpeci^I  matter  of  his  infancy ;  which  favours 
the  opinion  of  thofe  who  bold,  that  the  leafe  is  not  abfolute- 
ty void ;  for  if  it  were  abfoliitely  void,  there  is  no  good  rea« 
fon  why  he  (hould  not  plead  nan  efifaBum^  as  a  feme-covert 
certainly  may  do  in  fuch  cafe,  Whofe  leafe  is  abfolutely  void, 
fo  that  no  acceptance  of  rent  after  her  hulband's  death  can 
make  it  good. 

In  debt  for  tent  the  defendant  pleaded  infancy  at  the  time  Bull.  K.F.  177. 
of  the  leafe  made  ;  and  upon  demurrer,  tlie  Court  held  the  ?'**  '^  ^*** 
ieafe  voidakU  only  at  his  ele&ion;  for  if  it  were  for  his  be- 
tiefit,  i^fliall  be  no  ways  void,  but  the  infaUit  at  his  eldflion 
may  make  it  void,  by  refuting  and  waiving  the  land  before 
the  rent-day  comes;  in  which  cafe  no  aQion  of  debt 
Would  lie  againft  him;  but  the  defendatit  nOt  having  fo 
done,  and  being  of  age  before  the  rent-dsiy  due,  and  it  not 
bein^  (hewn  to  the  court  that  in  this  caf^  the  rent  was  of 
greater  value,  the  plaintiff  had  judgment. 

But  if  an  infant,  poffeffedof  a  term  of  years,  fell  it  for  ^^t,  ictit.rtt. 
money,  and  after  he  comes  of  full  age,  receives  part  of  the  ^"^«»  (*•) 

G  4  money 
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money  for  it,  he  fliall  avoid  the  grant  notwithfianding ; 
for  the  contrafi,  as  faid,  being  void  in  the  commencement^ 
cannot  be  made  good  by  ^ny  fubfequent  aft. 
nid.  An  infant  made  a  leafe  for  years,  and  at  full  age,  faid  to 

the  lefiee,  "  God  give  you  joy  of  it  ;'*  this  was  holdcn  by 
Mead  a  good  affirmation  of  the  leafe ;  for  this  is  a  ufoal 
compliment  to  exprefs  ope's  aflent  and  approbation  of  what 
is  done* 
53ur.  1896.  What  fepms  deiciGve  upon  the  queftion,  is  that*Meflee 

**  pan  in  no  cafe  avoid  the  leafe,  on  account  of  the  infancy 
*'  of  the  leflbr ;"  which  (hews  it  not  to  be  void,  but  void- 
able only ;  and  it  is  better  for  infs^nts  that  they  (hould  have 
an  ele£lion, 
jifj^  It  has  long  been  fettled  that  '^  an  infant  may  make  a  leafe 

H  without  rent  to  try  his  title."    In  truth,  very  prejudicial 

leafes  may.be  made,  though  a  nominal  rent  be  referved, 

and  there  may  be  moil  beneficial  confider^tions  for  a  leafe, 

though  nb  rent  be  rcferved.  • 

infan^fc  Age       ^^  infant  IS  bound  by  all  conditions,  charges,  andpenaU 

(C.)  ties,  in  an  original  conveyance,   whether  he  comes  to  the 

eftate  by  grant  or  defcent,  becapfe  the  eftate  tranfi  cum 

ontre^  ^nd  therefore,  if  the  infant  will  have  the  eftate,  he 

muftobferve  the  condition  upon  which  it  was  granted. 

ftVem.  224.         The  court  of  Chancery  will  decree  building  leafes  for 

fixty  years  of  infants'  eftates,  when  it  appear^  to  be  for  their 

good. 

pro.  Car.  306.        Where  an  infant  makes  a  leafe  for  years,  rcfcrving  rent, 

and  the  leflee  enters,  the  infant  hath  eleflion  to  allow  him 

to  be  his  tenant,  or  to  be  his  difleifor,  whichever  is  moft  to 

his  advantage ;    fo,  where  one  enters  and  claims  as  guar* 

dian,  and  opcupies,  the  ipfant  may  allow  him  to  be  either 

diffeifor,  pr  s|ccomptant,  whichever  fhall  be  for  his  teft  ad-i 

vantage. 

O/Ottardians      Aguardi(^n  infocagt  may  ii^ake  leafes  for  years  in  his  own 

Bac.  Abr.  tit.     name,  and  the  leflee  may  maintain  eje£lment  thereupon  ; 

for  this  guardian  is  a  perfon  appointed  not  by  any  fpecial 

defignation  of  the  party,  but  by  the  wifdom  of  the  law,  i^ 

refpe6l  of  the  lands  defcended  to  the  infant,  fo  that  w^iere 

no  lands  defcend,  there  can  be  no  fuch  guardian :  and  hji^ 

pf]^c^  originally  wail  to  mftru^l  t|^e  ward  in  the  arts  of  tillage 

?n4 
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and  bufbandry,  thar  when  he  came  of  age  he  might  he 
the  hetter  able  to  perform  thofe  fervices  to  his  lord,  where- 
by  he  held  his  own  land ;  and  though  the  office  now  be  in 
Ibme  meafure  changed,  as  the  nature  of  the  tenure  itfelf  is 
lince  the  time  that  the  focage  tenants  bought  off  their  per* 
Jbnal  labours  and  fervices  with  an  annual  rent  to  the  lord, 
yet  it  is  ftill  called  focage  tenure,  and  the  guardian  in  fo- 
cage is  ftill  only  where  lands  of  that  kind  (as  moft  of  the 
lands  in  England  now  are)  defcend  to  the  heir  within  age: 
and  though  the  heir  after  fourteen  may  choofe  his  own  guar- 
dian, who  fiiall  continue  till  he  is  twenty-one,  yet  as  well 
the  guardian  before  fourteen,  as  he  whom  the  infant  (hall 
think  fit  to  chofe  after  fourteen,  are  both  of  the  fame  nature, 
and  have  the  fame  office  and  employment  affigned  to  them 
by  the  law,  without  any  intervention  ordireftion  of  the  in- 
fant himfelf ;  for  they  were*  appointed,  becaufe  the  infant,  in 
regard  of  his  minority,  was  fuppofed  incapable  of  managing 
liimfeU  and  his  eftate,  and  confequently  derive  their  autho- 
rity, not  from  the  infant,  but  from  the  law  ^   and  that  is  the 
reafon  they  tranfafl  all  affairs  in  their  own  name,  and  not  in 
the  name  of  the  infant,  as  they  would  be  obliged  to  do,  if 
their  authority  were  derived  from  him*    Indeed,  if  their  au- 
thority were  derived  from  him,  it  would  by  no  means  an- 
fwerthe  intention  of  the  law  in  appointing  them  ;  for  then 
all  aSsdone  by  virtue  of  fuch  derivative  authority  could  be 
of  no  liiore  force  than  if  donf  by  the  perfon  himfelf  who  gave 
that  authority,  fince  none  can  communicate  more  power 
to  another  than  he  has  himfelf ;  and  that  would  invalidate  all 
their  contrafts,  and  make  them  favour  of  the  fame  imbeci- 
lity as  if  made  by  the  infant  himfelf. 

Therefore,  to  enable  them  to  take  efpecial  care  of  the  in- 
fant and  his  affiiirs,  the  law.  has  invefied  them, 'not  with  a 
a  bare  authority  only,  but  alfo  with  an  interefl^  till  the  guar- 
dianfiiip  ceafes ;  and  to  prevent  their  abufe  of  this  autho- 
rity and  intereft,  the  law  has  made  them  accountable  to  the 
infant,  either  when  he  comet  to  the  age  of  fourteen  years,  or. 
at  any  time  after,  as  he  thinks  fit ;  and  therefore  their  autho- 
rity and  intereft  extend  only  to  fuch  things  as  .  may  be  for 
the  benefit  and  advantage  of  the  infant,  and  whereof  they 
pay  giv^an  9CC0UDt| 
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m/:  From  what  has  been  bid,  it  appears  that  a  guardian  ia 

focage  hath,  not  only  a  tare  autivriiy^  but  an  interffi  ia  the 
lands  defcended,  and  therefore  during  that  time  may  make 
leafes  for  years  in  his  own  name,  as  any  other  who  hath  an 
intereft  in  lands  may  do ;  for  he  is  quafi  dominus  pt9  iaap^tm 
If  he  makes  leafes  for  years  to  continue  beyond  the  time 
of  his  guardianlhip,  fuch  leafes  (cem  not  t^  be  abfoiutely 
void  by  the  infant's  coming  of  age,  but  only  v<MdaUe  by 
him,  if  he  thinks  fit;  for  they  are  not  deriTed  barely  out  of 
the  intereft  of  the  guardian,  or  to  be  meafured  thereby^  but 
take  e&ft  alfo  by  virtue  of  his  authority,  which  for  the 
time  was  general  and  abfoiute ;  and  therefore  all  lawful  afis 
done  during  the  continuance  of  that  authority,  are  godd» 
and  may  fnbfift  after  the  amborky  itlelf,  by  which  they  were 
done,  is  determioedp  and  confequently  the  infant,  ifhent 
he  comes  of  age,  may  byaccepCuice  of  rent,  or  other  aft^ 
if  he  thinks  fit,  make  fuch  lea£es  good  and  unavoidable* 

A  tefiamentary  guardian^  or  one  appointed  purfuant  to 
the  ftatttte  ta  Cau  s«  €•  24.  s^  8.  9.  lo.  ti*  is  the  fame  in 
office  and  intereft  as  a  guardian  in  focage. 

Uid.  But  a  guardian  by  nurture  cannot  make  any  leafes  for 

years,  either  in  his  own  name,  or  in  the  name  of  the  infant, 
for  he  hath  only  the  care  of  the  perfon  and  education  of  the 
infant,  and  hath  nothing  to  do  with  the  lands  merely  in  vir- 
tue of  his  office ;  for  fuch  guardian  may  be,  ^ougb  the  infant 
has  no  lands  at  all,  which  a  guardian  in  focage  cannot.  But 

t  Mo«.  312.  fuch  guardian,  it  feems,  may  make  leafes  at  will.  Though 
every  guardian,  except  a  guardian  in  focage,  is  but  tenant 
at  will,  and  by  confequence  cannot  make  a  leafe  for  any 
certain  time  or  number  of  years ;  yet  if  a  leafe  be  made  by 
fuch  guardian,  the  leffee  is  eftopped  to  fay,  that  being 
only  tenant  at  will,  he  had  no  power  to  make  the  leafe. 

5  p.  Wms.  191.  ^  \^^^  renewed  by  a  guardian  for  ao  infant's  benefit* 
(ball  follow  the  nature  of  the  original  leafe :  and  in  general 
a  guardiaii  or  truftee  (ball  not  aktf  the  nature  of  the  in£ant*a 
property,  fo  as  to*  chMige  the  right  of  f ucceffion  to  it  i» 
cafe  of  the  infant's  deaths  uoiefs  by  fome  aft  manifeftly  fof 
the  advaauge  of  thi^  infant  at  the  timet 

Agmrdian 
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A  gttftrdian  in  fooage  iHBf  bold  a  court  in  Us  <iwn  mm%  Ck«»  J«.  99. 
and  grant  oopyholdi»  and  die  grant  lhaH  bidd  the  heir* 

Section  XIII.  Of  lea/is  by  Executors  or  AdmUdfiraUn's* 

Ex^cntors  wti  adaiiimAralors^as  Aey  voaf  diTpofe  abfointeijr  Bm.  Ab.  tic 
of  terifi^  of  years  vefted  10  them  iii  right  ef  th^ir  tefiatora,  ^^'^  ^^  ^'^ 
'or  tnteftates ;  fo  may  they  leafe  the  fame  (or  any  (ewer 
number  of  years,  and  Ihe^  rent  refefved  on  fucb  leaies  Aall 
be  aflets  in  their  hands,  and  go  in  a  tfonrfe  of  adaioiAn» 
lion. 

So,  where  leflee  for  fifty  years  of  a  reverfion  expefiant  jUi. 
upon  a  leafe  for  life,  makes  his  will  in  writing,  ^nd  thier^of 
appoints  one  i?.  his  fon,  an  infant  of  three  years  of  age,  ex- 
ecutor, and  dies,  adminiftration  is  granted  to  C  during  the 
minority  of  B.  generally,  then  C.  makes  a  leafe  for  ten 
years,-  without  referving  any  rent  for  aught  appears,  and  yet 
this  leafe  was  held  good:  becaufe,  by  theecclefiafticallaw, 
a  minor  under  feventeen  years  old,  cannot  be  admitted  to 
be  executor,  and  therefore,  adminiftration  being  granted  ge- 
nerally during  his  minority,  the  whole  term  and  power  of 
difpofing  thereof  for  that  time  vefts  as  abfolutely  in  the 
adminiftrator,  as  it  wouJd  have  done  in  the  executor  him* 
felf,  if  he  had  been  of  an  age  capable  of  a£ling  therein; 
becaufe,  for  that  time  the  teftator  died,  quajiintiftatus^  and 
the  adminiftrator  for  that  time,  hath  the  fame  power  as  if  he 
had  a&ually  died  inteftate;  and  therefore,  fuch  leafe  is 
good,  at  leaft  till  the  executor  attain  his  age  of  feventeen 
years,  when  fuch  adminiftration  ceafes;  and  fome  held, 
that  fuch  leafe  would  hold  good  after,  till  the  executor 
avoided  it  by  adual  entry,  by  reafon  of  the  general  power 
which  fuch  adminiftrator  had  in  the  mean  time ;  and  there- 
fore futh  continuing  a£ls  are  not  ipfofaSo  determined  \iy 
the  ceafing  of  the  adminiftration,  but  are  only  voidable  in 
the  fame  manner  as  other  leafes  would  be,  vizn  by  an  entry 
of  the  executor,  when  he  comes  to  take  upon  him  that  of* 
fice.  But,  if  the  adminiftration  had  been  fpecial  ad  opus, 
commodum^  et  utilttaiem$  of  the  executor  during  his  mino- 
rity, €t  non  aliUTi  wee  alio  modo,  then  none  could  make  title 
by  virtue  of  fuch  a  kafe  made  by  fuch  fpecial  adminiftra* 
tQ-,  tvm  Jjfoimij  tbesiinofity  of  the  executor;  becaufe,  the 
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nature  and  manner  of  the  adminiflrator's  power  appearing 
in  the  very  title  which  the  leflee  nlull  make  to  fiich  leafe^ 
this  Icafe  would  appear  not  to  be  purfuant  thereto,  becaufe 
it  could  not  be  of  neceffity,  nor  for  the  ufe  or  adrantageof 
the  infant,  fince  it  could  not  take  efficA  during  the  life  of 
the  tenant  for  Ufe;  and  therefore  fuch leafe would  be  con* 
demned,  as  void  prefently. 
I  WiZs.  !•  An  ailignee  of  a  leafe,  affigned  to  him  by  an  adminiftra* 

tor,  is  not  obliged,  it  fliould  feem,  to  make  zprojert  in  cu^ 
riam  of  the  letters  of  adminiftration, 

■         • 

.  Section  XIV,    Of  Leafes  by  Mortgagees;  wherein  of 

Mortgages  generally. 

I  Bl.  Com.  Z58,      A  mortgage  is  where  a  man  borrows  of  another  a  fpecific 

fum,  and  grants  him  the  freehold,  or  the  inheritance,  on 
condition,  that  it  the  mortgagor  (hall  repay  the  mortgagee 
the  faid  fum  oh  a  certain  day  mentioned  in  the  deed,  that 
then  the  mortgagor  may  re-enter'on  the  eftates  fo  granted  in 
pledge ;  of  as  is  now  the  more  ufual  way,  that  then  the 
mortgagee  Ihall  re-convey  the  eftate  to  the  mortgagor.  In 
this  cafe  the  land,  fo  put  in  pledge,  is,  by  law,  in  cafe  of 
non-payment,  at  the  time  limited,  for  ever  dead  and  gone 
from  the  mortgagor :  and  the  mortgagee's  eftate  in  the  lands 
is  then  no  longer  conditional,  but  abfolute:  but,  fo  long  as 
it  continues  conditional,  thatts,  between  the  time  of  lend- 
ing the  money,  and  the  time  allotted  for  payment,  the  mort- 
gagee is  called  tenapt  ii)  mortgage. 

jUi»  A  lecond  fort  of  mortgages   however,  has  been  adopted, 

in  preference  to  the  preceding  kind,  which  were  attended 
with  certain  inconveniences  as  to  doubts  about  dower  and 
other  incumbrances  of  the  mortgagee ;  and  it  has  become 
ufual  to  grant  only  a  long  term  of  years  by  way  of  mort- 
gage, with  condition  to  be  void  upon  re-payment  of  the 
mortgage-money:  which  courfe  is  now  frequently  ufed; 
principally  becaufe  on  the  death  of  the  mortgagee,  fuch' 
term  becomes  vefted  in  his  perfonal  reprefentatives,  who 
^lone  are  entitled  in  equity  to  receive  the  money  lent,  of 
whatever  nature  the  mortgage  may  happen  to  be. 

For  every  thing  which  may  be  confidered  as  property^ 
whether,  in  the  technical  language  of  the  law,  it  be  deno- 
minated real  or  perfonal  property,  may  be  the  fubje£l  of  a 
mortgage. 


P»weUoa  Mort. 
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All  lands  therefore  are  in  refpeft  of  their  intrinfic  nature  Ut^  26. 
mortgageable;  but,  notwithftanding  they  aie  fo mortgage* 
able,  yet  ib  refpeAof  the  eilate  and  property  that  the  owner 
kai  in  theni«  they  may  be  otherwife;  as  if  he  be  but  te-' 
tant  at  will  of  them. 

As  to  the  eftate  in  Iands»  tenements,  and  hereditaments,  iif< 
aecellary  to  make  good  a  mortgage,  it  may  be  obferved, 
that  any  efiate  which  «  man  has  in  fee-fimple,  fee-tail,  for 
lif«,  or  years,  in  any  lands,  or  in  any  rent,  or  profit  out  of 
the  fame,  may  be  mortgaged. — If  tenant  in  uil,  and  the  next 
in  remainder  in  fee,  join  in  a  mortgage,  and  aher  the  tenant 
in  tail  dies  without  iflue,  in  this  cafe  it  is  a  good  mortgage 
againil  him  in  remainder»*->So,  if  there  be  joint  tenants,  ei- 
ther of  them  may  mortgage  his  undivided  part  or  (hare;  and 
she  law  is  the  fame  in  refpefl  to  tenants  in  common,  par- 
ceners, &c. 

The  common  method  of  mortgaging  now  is,  by  a  demife  ^^ac.  Abr;  tit 
of  the  land  for  a  term,  under  a  condition  to  be  void  on  the 
payment  of  the  mortgage  money  and  intered,  with  a  cove- 
nant inferted  at  the  end  of  the  deed,  that  until  default  (hall 
be  made  in  the  payment  of  the  money,  the  mort^gor  (hall 
receive  the  rents,  iflbes,  and  profits,  without  account: 
this  has  been  ruled  to  create  a  tenancy  at  will  to  the  mort- 
gagee ;  but,  if  the  mortgagor  dies,  the  tenancy  at  will  is ' , 
determined  till  there  is  a  receipt  of  intereft  from  the  heir, 
which  leems  to  make  him  alfo  tenant  at  will  of  the  mortga^^ 
gee.  It  is  now  ufual,  alfo,  to  infert  in  the  mortgage  deed  of 
a  term  of  years,  or  the  a(rignment  thereof,  a  covenant  from 
the  mortgagor  for  himfeH  and  his  heirs,  that  if  default  be 
made  in  the  payment  of  the  money  at  the  day,  then  he  and 
his  heirs  will,  at  the  coHs  of  the  mortgagee  and  his  heirs, 
convey  the  freehold  and  inheritance  of  the  mortgaged  lands 
to  the  mortgagee  and  his  heirs,  or  to  fuch  perfon  or  perfons 
(to  prevent  merger  of  the  term,)  as  he  or  they  (hall  direft 
or  appoint. 

With  refpe£l  to  the  eftate  which  the  mortgagor  has  in  the 
land  from  the  time  of  making  the  mortgage. 

A  mortgagor  has  often  been  called  a  tenant  at  will  to  ,  t.  R.  382. 
the  mortgagee  in  courts  oJF  law  and  equity,  but  perhaps  in- 
accurately fo,  and  the  expre(rion  has  been  uHbd,  when  it 

was 
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WW  net  Teiy  material  to  afcertaia  what  ttis  povrer  and  in- 
ter^ were,  or  to  fettle  vkh  any  great  precifion  in  what  re- 
fpeftft  he  did,  and  19  what  rerpe&s  lie  did  tot,  reCembie  a 
lenast  at  will.  To  nany  purpofes  \^  is  ^ie  tenant  at  wiil ; 
but  he  does  not  pay  rent;  he  mud  pay  intMcilealy* 

^^  3^^  The  pofleffioM  ^f  ^(he  ttortgegor.  is  the  poffeiion  of  the 

mortgagee,  andaa  to  the  inheritance,  they  have  hut  one  ti' 
lie  between  the«i*  The  mortgagor  has  no  power  of  Qiafcing 
lealet  to  hiad  the  mortgagee ;  but  may  be  confidered  as  re- 
eeiwiDg  the  rente  in  ord«r  to  pay  the  int^eft  by  an  4nplied 
authority  from  the  inertgagee,  till  he  determine  his  will. 

Oik  Jac  659.  If  a  mortgage  he  made  by  bargain  and  faile,  with  a  provifo 
and  agreement  between  the  parties,  that  the  mortgagee,  his 
heirs,  and  afligns,  ^  fliall  not  intermeddle  with  the  afiual 
•*  ppfleffion  of  the  premiffes,  or  perception  of  the  rents,** 
until  default  of  payment,  the  mortgagor  is  a  tenant  at  fuf. 
finance  to  the  mortgagee,  and  not  a  tenant  at  will,  as  h^ 
would  hare  been  on  a  covenant  that  he  fhould  take  the  pro* 
fits  till  default  cf  payment. 

lU.  <^  If,  therefore  a  mortgagor,  who  continues  in  polleffion  by 

confent  of  the  mortgagee,  makes  a  leafe  for  years,  and  the 
leflee  enter,  claiming  nothing  but  his  leafe,  he  is  not  a  dif- 
fetfor,  but  on  payment  and  acceptance  of  his  rent,  a  tenant 
at  will;  and  if  the  mortgagor  enter  after  the  expiration  of 
the  leafe,  he  Oiall  be  tenant  at  will  again  to  the  mortgagee ; 
and  his  a£b,  being  by  permiffion  of  the  mortgagee,  (hall  not 
turn  to  his  prejudice. 

If  the  mortgagee  afligns  a  term  conveyed  to  htm  by  way 
of  mortgage,  with  a  claufe,  that  the  mortgagee  fhall  retain  the 
pijfleflion,  without  the  mortgagor  joining  in,-  and  being  a 
party,  the  aflignment  determines  Che  fimilarity  of  his  eftate 
to  an  eftate  at  will,  and  makes  the  mortgagor  in  the  nature 
of  a  tenant  at  fuflerance. 

Oouf .  610.  Until  foreclofure,  a  mortgagor  is  confidered  by  a  court  of 

equity  as  the  real  owner  of  the  eftate^  and  the  mortgagee  as 
having  but  a  chattel  intereft  by  way  of  mortgage  as  a  fecu« 
rity  merely ;  fo  a  mortgagor  has  a  right  of  poiTeffion  till  the. 
mortgagee  brings  an  ejeffanent  at  law. 

Pow.oaMort.        It  follows,  from  hence,  that  all  leafes,  or  other  intereftt 

'^^'  in  the  land,  Qade  or  conveyed  by  the  mortgagor,  fubfequent 

to 
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«o  the  mortgage,  andi  bcEore  tiis  foredoCisiCt  am  voU 
•gainft  the  aiartgagfe ;  and  ai  to  htin»  the  tenaais  under 
fuch  leafes,  or  perfons  claiming  fuch  interest,  m^j  be  con* 
iidered  aairefpaflers,  diffeifen,  and  wroog'-do^rs. 

The  mortgagee  thereCore  eamioc,  before  fcH-ecIofore  of  9  Mod  j. 
the  e(tttity  of  fcdemption^  makp  i9l  Ic^f^  for  years  of  a  houlj: 
in  mortgage  to  bind  the  mortgagor ;  ml^  to  avoid  an  ap* 
parent  lofs  and  merely  in  ne<;effity.    Indeed,  if  it  wene  iPov.oaiitft. 
otberwife,  it  would  be  in  tbe  J^wer  of  tke  mortgagee  o^'g^^x. 
effeftually  to  bar  the  mortgagor  the  benefit  of  redeinptioa 
at  bis  pkafure,  by  granting  beneficial  leafes  on  fines :  be« 
fides,  if  fuch  Iea£^  wejre  held  good,  it  would  be  di^nU 
for  tfae  mortf^gor  to  recover  any  rent,  though  the  principal 
and  intereft  (hould  be  paid ;  as,  not  claiming  under  the 
eftale  of  the  mortgagee,  he  cannot  have  any  benefit  of  the 
ieafe  made  by  him,  for  be  is  neither  party  tp  the  deed,  nor 
privy  to  the  edate* 

But  where  there  is  a  Veaf^ld  eSate  that  ia  mortgaged,  3  Axk.  4. 
and  no  covenant  on  th^  part  pf  the  mortgagor  that  he  will 
procure  the  lives  to  be  filled  up,  the  mortgage^  cannot 
compel  him  to  do  it,  but  muft  pay  the  eypence  of  renewing^ 
and  then  reimburfe  himfelf,  by  adding  it  to  the  principal  of 
tfae  mortgage,  and  it  (hall  carry  intefeft« 

Where  the  mortgagor  is  htmfeif  the  occupier  of  the  Doug,  if 3; 
eftat^,  he  suy  be  coofidered  as  tenant  at  will ;  but  he  can* 
not  be  fo  confidered  if  there  be  an  under-tenant,  that  is  a 
tenant  in  pofTeflion  under  a  leafe  prior  to  the  mortgage ;  for 
there  can  be  no  fuch  thing  as  f  n  under-tenant  to  a  tenant 
at  will ;  the  demife  itfelf  would  amount  tp  a  determination 
of  the  will. 

Therefore,  where  there  is  fuch  tenant  in  pofleflioo,  the  Uij^  * 

mortgagor  is  only  a  receiver  of  the  rent  for  the  mortgagee* 
who  may  at  any  time  f:ountemiand  the  implied  authority,  by 
giving  notice  to  the  tenant  not  to  pay  the  rent  to  him  any 
longer. 

it  is  clear,  that  %{ the  mortgagee  enters  into  pofleffion,  he  t  Pow.  onMoit. 

becomes  li^le  to  all  covenants  that  run  with  the.  land,  for  ^^* 

he  talm  it  €un  oncrtt  and  enjoying  the  profiu  he  muft  fub* 

mit  to  ihe  lofles :  and  no  fitnatign  is  more  irkfome  and  dif-  c  j.  m  chccre- 

advantageous  than  that  of  a  mortgagee  in  poffeffipn ;  inaf.  "^^^  Tn  ic!  b*^' 

much  *^»^T.  356.3, 


99  Of  Leafed  by  Mortgageei.      [Chap.  IIL 

fnuch  as  he  mull  pay  himfelf  as  he  can  out  of  the  rents  and 
profiUy  and  is,  befides,  compellable  to  account  for  thofe 
rents  and  profits* 

3T.  R.  393-  If  mortgagor  and  mortgagee  make  a  leafe  in  Which  thd 

covenants  for  the  rent  and  repairs  are  only  with  the  mort- 
'  gagor  and  his  affigns,  the  affignees  of  the  mortgagee  cannot 
mainuin  an  a&ion  for  the  breach  of  thefe  covenants  on 
fiat.  32  H.  8.  r.  34.  becaufe  they  are  collateral  to  his 
grantor's  intereft  in  the  land,  and  therefore  do  not  run 
with  it. 

3  T,  R.  67s.  If  mortgagor  of  a  term  join  with  the  mortgagee  in  a  leafe 

for  a  Ihorter  term,  in  which  the  covenants  for  the  rents  and 
repairs  are  only  with  the  mortgagor  and  his  affigns,  and 
the  interefts  of  the  mortgagor  and  mortgagee  become  extin- 
guiflied  during  the  leafe  by  the  revcrfioner  acquiring  their 
eftates,  ftill  the  mortgagor  may  maintain  an  aftion  of  cove- 
nant againft  the  leflee,  the  covenants  being  in  grofs* 

jiwr.onMort.        ^  ^^^  of  equity  refufed  on  bill  to  compel  an  affignec 

a3>  of  a  term  on  mortgage  to  difcover  his  afiignment;  the  ob- 

jeft  of  the  leffor  in  requiring  it  being  to  make  him  liable 
to  the  covenants  of  the  mortgagor,  although  he  had  not 
taken  aClual  pofTeffion  of  the  prcmifcs.  The  Court  dif- 
mifled  the  bill,  and  left  the  party  to  his  remedy  at  law. 

iJiJL  234,  But  in  a  Tubfequent  cafe,  where  one  hundred  pounds 

were  lent  by  way  of  mortgage  upon  an  affignment  of  a 
building  leafe,  and  the  mortgagee  never  entered  nor  took 
pofieflion,  but  loft  the  money  lent ;  the  defendant  in  equity 
having  recovered  againft  the  mongagee,  as  affignee,  the 
rent  referved  on  the  leafe,  the  bill  was  to  be  relieved 
againft  the  recovery  at  law ;  and  the  Court  difmifled  it, 
fa)ring,  the  mortgagee  was  ill  advifed  to  take  an  affignment 
of  the  whole  term, 

^vc-455'        '   However,  upon  re-confideration  of  this  queftion  in' the 

cafe  of  Eaton  againft  Jacques^  it  was  determined  that  a 
mortgagee,  affignee  of  a  term  for  years,  fliould  not  be  liable 
to  the  covenants  in  the  cafe,  unlefs  he  had  takeii  afiual  pof- 
feffion.  Mr.  Powell^  in  his  excellent  treatife  on  this  fub- 
je3,  ftates  the  authority  of  £a/0n  and  Jacques  to  have  been 
twice  denied  at  Sittings  by  Lrgrd  Kxnyon^  as  he  has  been 
informedj 

That 
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That  the  aflignee  is  liable  only  in  rerpcQ  of  aQual  pof-  ,Pow.onMort. 
feffion  is  certainly  contradified  by  a  cafe  which  arofe  on  a  '4i- 
bill  by  the  executor  of  a  leflbr  againft  the  depofitary  of  a 
leafe  to  feCure  to  him  a  debt,  for  the  fpecific  performance 
of  a  covenant  to  re-build  houfes  upon  the  premifles  in  the 
eleventh  year  of  the  term,  which  was  a  term  of  71  years ;  to 
be  held  for  the  firft  ten  years  at  a  pecuniary  rent,  for  the 
eleventh  year  at  a  j)epper-cbrn  refit,  and  for  the  reft  of  the 
term  at  a  pecuniary  rent.  The  defendant^  by  his  anfwer^ 
flated  the  hEt  of  the  difpofal  by  way  of  mortgage^  and  in- 
fitted  that  having  no  title  but  as  mortgagee,  he  was  not 
bound  to  rebuild*  Lord  ThurUm  (Chan.)  thought  that 
there  could  not  be  a'decree  to  rebuild^  as  be  could  no  more 
undertake  the  conduft  of  a  rebuilding  than  of  a  repair. 
But  his  lordlhip  faid,  it  was  no  matter  whether  the  defendant 
took  it  as  a  pledge,  or  as  a  purchafe,  for  he  could  not  take 
the  eftate  as  a  fecurity^  and  refufe  the  burthen  that  was 
upon  it;  but  having  once  uken  it,  he  could  not  abandon  it  s 
that  being  then  only  an  aiBgnee  in  equity,  no  a&ion  could 
be  brought,  and  that  the  only  relief  that  he  could  give  the 
plaintiff,  as  he  could  not  give  him  damages,  was  to  put  him 
in  a  fituation  to  recover  them;  his  lordihip  therefore  de^^ 
creed,  that  the  defendants  fhould  take  an  affignment  of  the 
leafe  and  execute  a  counterparty  and  that  they  (bould  pay 
thecofts* 

A  mortgagee  in  pofleifion  is  liot  obliged  to  lay  out  money  3  Atk.  5fSf 
any  farther  than  to  keep  the  eftate  in  neceflary  repair :  but 
if  he  has  expended  any  fum  in  fupporting  the  right  of  the 
mortgagor  to  the  eftate,  where  his  title  has  been  impeached, 
the  mortgagee  may  certainly  add  that  to  the  principal  of  his 
debt )  and  it  fliall  carry  intereft.— If  the  eftate  lies  at  fuch 
a  di dance  that  he  muft  employ  a  bailiff  to  CQUe£l  the  rents, 
what  he  paid  to  the  bailiff  fliall  be  allowed ;  but  not  where 
he  does  or  may  receive  the  rents  himfclf^ 

Accepting  a  mortgage  does  not,  it  feems,  eftop  the  mort-  tp^^.onMoTt, 
gagee  from  faying  that  the  mortgagor  bad  ho  eftate  in  the  »^*- 
prcmiffes  mortgaged.    But  a  mortgagor  is  never  permitted  ^      ^^^ 
to  difpute  the  title  of  his  mortgagee ;  becaufe  no  man  is 
permitted  to  difpute  his  own  folemn  deed. 

H  If 
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Co.  Lit.  53.  ^. 
Cro.  Jac,  99. 
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If  A.  mortgage  land  to  B*  upon  condition  to  re-enter 
on  payment  of  10/.;  and  afterwards  A.  before  the  day 
of  payment  h  come,  beiiig  in  pofleiBon,  nkake  a  leafc  for 
years  by  indenture  to  €•  and  then  afterwards  performs  the 
condition,  this  fhsXl  make  the  leafe  to  C  good  againft  him- 
felf  by  eftoppeh 

Section  XV.    Of  Leafis  by  Tenants  by  Elegit^  Statute^' 
Merchant^  and  Siatute-StapUt  &c.* 

Leafes  by  tenants  under  thefe  executions  are  conditional, 
Mid  may  be  affimtlated  to  tenancies  at  will ;  as  they  may  be 
determined  by  payment  of  the  fom  for  which  they  are 
created.  Till  fuch  contingency  occurs,  however,  they 
remain  as  valid  as  any  other  demifcs. 

Therefore,  tenant  by  ftirute-merchant,  ftaple,  and  elegit 
may  not  only  make  voluntary  adroitunces  to  copyholds,  but 
grant  copies  of  copyhold  lands  which  come  into  their  hands. 
Tamn  qufre  f  for  copyholds  are  not  within  any  execution^ 
except  that  fort  that;  is  coaftitutcd  by  a  coimniffion  ol 

bankrupt. 

The  intereft  oreftate  that  a  man  hath  by  extcnt.is  affign. 
able  from  man  to  man  it  pl^fare.  Therefore,  tenant  by 
ftatute-merchant,  ftatute-fttple^  or  eUgit,  or  he  who  pur- 
chafes  a  Icafe  for  years  fold  undcran  execution,  are affignees. 

But  if  the  conufee  of  a  flatute  fue  out  an  extent,  and  a 
liberate  is  returned,  yet  if  he  fuffer  the  comifor  to  keep 
poflfeflion  he  cannot  affign  the  lands;  for  his  poffcflion 
under  the  liberate  is,  by  his  owa  entry,  turned  to  a  right, 
and  a  righ<  is  not  affignable. 

If  the  firft  conufee  take  a  leafe  of  the  rcverfion,  his  ex- 
tent is  fufpended  during  the  term  ;  and  although  he  aifign 
the  leafe,  a  fccond  conufee  may  extend  the  Iand» 

Section  XVL    Of  Leafes  by  Copyholders ;   wherein  of 

Licence. 

Cro.  jac.  403.  A  copyholdejc  may  majte  a  leafe  for  one  year  without  ;4 

,  cl^  EHz  'AV  liccace.  an4. thereupon  m^y  maintain  an  ejeamcnt. 

SiSf  7»8.'      '  By  fpccial  cuftom  a^  copyholder  may  make  leafes  for 

coto.  Dig.  tit.  ^^y^g^  nine,  or  twenty.o^e  years^or  for  life  and  forty  years 

(K^ir  after,  without  licence  from  thp.lord;  upon  which  alfo  he 

snay  maintain  an  ejedmcQt. 

But 


Shep.  Touch. 

5  Co.  17.  d* 
iEfp.Dtg*t93. 


4  Mod.  48. 


Cro.  Jac.  424* 
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But  a  cufiom  that  the  leafe  Oiall  be  void  if  the  leffoi'  dies,  ihia, 
is  good ;  though  not  if  the  leflbr  alien. 

A  leafe  for  years,  however,  without  licence  from  the'^r</« 
lord,  is  not  good  without  a  fpecial  cuftom,  though  the  leafe 
he  made  without  indenture  by  parol,  or  be  not  in  polfef- 
lion  but  to  commence  injuturo;  and  fuch  leafe  is  a  forfei- 
ture, for  it  is  a  good  leafe  between  the  parties. 

A  cuAom  that  leflee  for  life  fliall  make  a  leafe  for  the  life  J^'^* 
of  another,  is  void. 

Although  a  leafe  for  a  year,  without  licence,  be  good,  Cro.  Jac  20U 
yet  a  leafe  for  one  year  et  Jic  de  anno  in  annum  during  ten 
years,  being  a  good  leafe  for  ten  years,  is  a  forfeiture :  but 
otherwife  of  a  leafe  for  one  year,  with  a  covenant  for  the 
holdhig  it  for  a  longer  time  at  the  will  of  the  leflbr.  So  a 
leafe  for  a  year  et  Jic  de  anno  in  annum  for  the  life  of  the 
leflee,  being  a  leafe  for  two  years  at  leafi,  is  not  good. 
So,  if  de  ann§  in  annum^  excepting  one  day  in  every  year; 
for  it  is  a  certain  leafe  for  two  years,  excepting  two  days, 
Which  is  a  leafe  in  eSeEi  for  more  than  one  year;  and 
although  there  be  the  intermiflion  of  a  day,  yet  that  is  not 
material. 

So,  if  a  copyholder  make  three  leafes  together,  each  to  cro.  Car.  233. 
commence  within  two  days  after  the  expiration  of  the  other, 
it  is  a  mere  evafion  of  the  cuftom,  and  therefore  not  good. 

So,  if  a  copyholder,  to  fecure  a  perfon  who  has  become  a.  Mod.  79. 
bound  for  him,  covenant  that  fuch  perfon  (hall  bold  and 
enjoy  the  copyhold  efiate  for  feven  years,  and  fo  from  feven 
years  to  feven  years,  for  the  term  of  forty-nine  years  if  the 
copyholder  fo  long  live,  it  is  a  forfeiture  of  the  eftate ; 
though  there  is  a  claufe  that  the  deed  Oiould  be  void  on  the 
bond  being  paid ;  for  this  deed,  though  intended  only  as  a 
Collateral  fecurity,  amounts  to  a  prefent  leafe. 

A  copyholder,  having  licence  to  leafe,  ought  to  purfue  Com.  Di^. 
his  licence  ftriftly  ;  otherwife  his  leafe  is  void.  "'  *^'^ 

As,  if  he  has  a  licence  to  leafe  for  twenty-one  years  from  /^,v/. 
Michaelmas  laft,  and  he  leafes  for  twehty-one  years  from 
Deceniber  next.  So,  if  he  has  a  licence  to  leafe  for  two 
years,  ahH  he  leafes  for  three  years.  So,  if  a  copyholder  in 
fee  has  a  licence  to  leafe  for  years,  if  he  fo  long  live,  and 
he  leafes  for  years  abfolutely. 

Hs  So, 
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jhid^  So,  a  copyholder  having  licence  to  make  a  Icafe  for 

twenty-one  years  cannot  make  two  Icafes  for  thai  term ;  for 
he  has  fatisfied  his  licence  by  one  leafe. 

2hid,  If  a  copyholder  makes  a  leafe  by  licence,  the  leflec  may 

affign  without  licence,  or  make  an  under-leafe ;  for  the 
lord  by  his  licence  has  parted  with  his  interefl. 

Xhid.  So,  if  the  leffor,  after  a  leafe  by  licence,  dies  without 

heir,  the  leffce  (hall  have  it  for  his  term  againft  the  lord  ; 
for  the  licence  is  a  confirmation  of  the  lord. 

Cro.EU*.x6o.  So,  a  leafe  for  years  by  parol,  made  by  the  remainder- 
man of  a  copyhold  in  fee,  commences  immediately,  if  the 
tenant  for  life  join  with  him  and  furrender  the  eflate  td 

his  ufe. 
jhid.  If  the  lord  licence  his  copyholder,  to  make  a  leaCe  of 

lands  in  the  tenure  of  A.  though  they  are  in  the  tenure  of 

B.  yet  the  licence  is  good. 
Ihid.  535.  A  copyholder,  having  a  licence  to  Icafe,  may  leafe  for 

Cro.jac.437.     fewer  years  than  his  licence  allows;  as  a  leafe  for  three 

years,  under  a  licence  to  let  for  twenty-one,  which  is  good. 
C    El*   r  6  1       ^^»  *^  ^^  ^^^^  licence  his  copyholder  for  life  to  make  a 

leafe  for  three  years,  if  he   fo  long  live,  a  leafe  for  three 

years  abfolutely  is  good :  for  a  leafe  by  a  copyholder  for 

life  determines  by  his  death,  and  therefore  the  condition 

annexed,  being  implied  by  law,  is  void. 
j^.j  If  the  lord  licence  upon  condition,  the  condition  is  void; 

for  he  gives  nothing,  but  only  difpenfes  with  the  forfeiture.. 
Com.  Dir.  A  licence  may  howcver  be  upon  a  condition  precedent; 

*/  ante.  for  till  the  condition  be  performed  it  is  no  licence. 

Cro.  Jac.  36.  If  a  copyholder  make  a  leafe  for  years  of  land  whereof  a 

feme  by  cuftom  is  to  have  her  widow^eftate,  (he  fliall  not 

avoid  the  leafe,  unlefs  there  be  a  fpecial  cuftom  to  avoid  it; 

for  he  comes  under  the  cuftom,  and  by  the  lord's  licence,  as 

well  as  the  feme. 
Com.  Dig.  So,  if  a  copyholder,  after  a  leafe  by  licence,  forfeits  his 

ta  Mtt.  copyhold,  the  lord  (hall  not  avoid  the  leafe  :  or  if  he  dies, 

as  before  obferved,  without  any  heir. 
U,.^^  If  a  copyholder,  by  licence  makes  a  leafe  for  years,  ren- 

dering, rent,  he  cannot  afterwards  furrender  the  rent  with« 

out  a  furrender  of  the  reverfion. 
Cro.  £lis.  459.       When  thebaroa  was  feifcd  of  a  manor  in  right  of  his 

feme^ 
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feme,  and  let  a  copyhold  parcel  thereof  for  years  by  in- 
denture and  died,  it  was  held  that  it  (hoiild  not  deftroy  the 
cuSom  to  demife  it  by  copy,  but  after  the  death  of  her  ba« 
ron,  the  feme  might  fo  demife  it  as  before.  The  Tame  law 
is,  if  tenant  for  life  of  a  manor  lets  a  copyhold  parcel  of  the 
manor  for  years,  and  dies,  it  (hall  not  deftfoy  the  cufiom  as 
to  him  in  reveirCoa. 

A  leafe  without  licence,  and  contrary  to  the  cuftom,  in  BacAbr.  tit; 
order  to  amount  to  a  forfeiture  rauft  be  a  perfefl  leafe,  and        **  ^*  ^'^ 
tnuA  have  a  certain  beginning  and  a  certain  end,  for  other- 
wife  the  leafe  is  void,   and  carries  but  an  eftate  at  will  at 
moA,  which  is  no  forfeiture. 

An  infant  copyholder  without  licence  of  the  lord,  made  Bac.Abr^/it;v/r« 
a  leafe  for  years  by  parol,  rendering  rent,  and  at  •  full  age 
was  admitted,  and  accepted  the  rent,  and  then  oufted  the 
leOee;  and  in  this  cafe  it  was  adjudged,  that  the  leafe  was 
a  good  leafe  till  avoided,  and  that  a  leafe  for  years  by  a 
copyholder  without  licence  is  not  adilfeifin  ;  and  admiring 
that  it  fliould  be  a  forfeiture  in  this  cafci  yet  if  the  lord  en- 
ters for  it,  the  infant  may  re-enter  upon  him,  and  fo  is  no 
mifchief;  and  therefore  he,  having  acccepted  the  rent  at 
full  age,  hath  made  it  good  and  unavoidable,  and  being  at 
aU  events  a  good  leafe  as  to  all  ftrangers,  for  that  reafon 
principally  it  was  adjudged  that  fuch  acceptance  had  made 
it  good. 

A  leafe  by  a  copyholder  for  a  year,  with  a  covenant  to  re-  q,.^  j^^  -^^ 
new  yearly^we  have  beforeobferved  is  not  a  forfeiture.  In  fuch 
covenant  it  would  perhaps  be  ftill  better  if  it  were  worded . 
"  to  permit  and  fuffcr**  the  leflee.to  have,  hold,  and  enjoy 
the  lands  in  fuch  manner ;  for  a  covenant  in  that  form,  even 
of  freehold  lands,  will  not  amount  to  an  immediate  leafe, 
becaufe  the  words  **  permit  and  fuffer*'  prove  that  the 
eilate  is  dill  to  continue  in  him  from  whom  the  permiflion 
is  to  come  ;  for  if  any  eftate  thereby  paffed  to  the  cove- 
nantee, he  might  hold  and  enjoy  it  without  any  permiflion 
from  the  covenantor,  and  therefore  in  fuch  cafe  the  cove- 
nantee hath  only  the  bare  covenant  for  his  fecurity  of  en- 
joyment, without  any  a&ual  eftate  made  over  to  him. 

Every  one  having  a  lawful  intereft  in  a  manor,  may  make 
voluntary  grants  of  copyholds  efcheated,  or  come  to  his  Copyhoid  ^ ' 

H  3  hands.  ^^-  ^O 
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hands*  as  well  as  admitlances,  rendering  the  aotieiit  rents 
and  fervices,  which  bind  him  who  has  the  inheritance. 

njd.  (c.  5.)  .^  grant  therefore  by  any  fteward  having  colour  of  title, 
and  granting  not  contrary  to  the  cpmmand  of  the  lord.  Is 
good.  So  of  a  clerk  of  a  fteward,  if  he  holds  a  court  and 
makes  grants  ;  for  the  tenants  cannot  examine  his  authority, 
nor  need  he  give  them  an  account  of  it*     So,  of  a  deputy. 

/^/V/.(C30  But  if  a  tenant  at  will  of  a  manor  cannot  grant  a  copy- 

holder licence  to  alien  for  years;  and  if  tenant  for  life  of  a 
manor  grants  a  licence  to  alien  for  years,  it  determines  at 
bis  death. 

SfcCTiOH  XVIL    OJLeafis  by  Joint-Tsnants,  and  Tiuants 

in  common* 

Co.  Lit.  181.*.       If  land  be  given  to  two  men  for  life  or  years,  they  are 

joint-tenants,  and  the  furvivor  (hall  hold  the  whole  for  hi$ 

life,  or  according  to  the  number  of  years  limited  in  the  con^ 

veyance. 

« .^  If  a  man  letteth  lands  to  A.  and  B.  during  the  life  of  A. 

if  5.  die,  A^  fliall  have  all  by  furvivorQiip  ;    but  \l  A.  die, 

B*  (hall  have  nothing.  • 

Bac.  Abr.  tit.        Two  joint-tenants  of  a  rent-charge,  or  rent-fervice,  and 

and"T^ams'in   One  of  them  dies,  the  furvivor  (hall  recover  all  the  arrcar- 

cominon,  (|.i.)  ages  which  incurred  and  became  due  in  the  life-time  of  hia 

companion. 
ihid*  (a.)  Two  women  joint-tenants  of  a  leafe  for  years,  one  of  them 

Co.  Lir.  185.3.  taketh  hufband  apd  dieth,  yet  the  term  fliall  furvive  ;  for 
though  all  chattels  real  are  given  to  the  hufband  if  he 
furvive,  yet  the  furvivor  between  the  joint-tenants  is  the 
elder  title,  and  after  the  marriage  the  woman  continued  fole 
poiTeiTed  ;  for  if  the  hufl>and  dieth,  the  widow  fliall  have  it 
and  not  the  executors  oi  the  hufl)and ;  but  otherwife  it  is 
of  perfonal  goods. 

If  there  be  two  joint  leflees  for  life,  and  one  grants  all 
that  belongs  to  him  to  another,  the  grantee  and  the  other 
leflee  are  tenants  in  common  as  long  as  both  leiTees  are 
alive,  and  the  leflbr  (hall  enter  into  a  moiety  by  the  death 
of  either  of  them. 
Co,  Lie.  189.  c.      '^l^c  eflfential  difference  between  joint-tenants  and  tenants 

in  common  is,  that  joint-tenants  have  the  lands  by  one 

joint 


< 
^ 
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joint  title,  and  in  one  right, and  tenants  in  common  by  fe« 
veral  titles,  or  by  one  title  and  by  feveral  rights;  this  is  the 
reafon  why  joiht-tenants  have  one  joint  freehold,  and  te« 
Aants  in  common  have  fereral  freeholds,  though  this  pro- 
perty is  common  to  them  both,  viz.  that  their  occupation  is 
undivided,  and  neither  of  them  knoweth  his  part  in  fe- 
veral. 

Joint*(enants  and  tenants  in. common  may,  according  to  Bac.  Abr.tit. 
the  interefis  they  have,  join  or  fever  in  making  leafes,  and  andTenanS^ 
fuch  leafes  (hail  bind  whether  made  to  commence  in  praftnti  common 
OT/uturo. 

But  if  there  be  two  joint-tenants,  and  they  make  a  leafe,  jtij, 
by  parol  or  deed-poll,  refervirig  rent  to  one  only,  it  fliall  Cro.  Jac.  91* 
enure  to  both;  yet  if  the  leafe  had  been  by  deed  indented, 
the  refervation  (hoald  have  been  good  to  him  only  to  whom 
it  wa$  made,  and  the  other  fliould  have  taken  nothing.— > 
The  reafon  o(  the  difference  is  this ;  where  the  leafe  is  by 
deed-poll  or  parol,  the  rent  will  follow  the  reyerfion,  which 
is  jointly  in  both  leflors,  and  the  rather,  becaufe  the  rent 
being  fomething  in  retribution  for  the  land  given,  the  joint- 
tenant  to  whom  it  is  referved  ought  to  be  ieifed  of  it  in  the 
fame  manner  as  he  was  of  the  land  demifed,  which  was 
equally  for  the  benefit  of  his  companion  and  himfelf ;  but 
where  the  leafe  is  by  deed  indented,  they  are  eftopped  to 
claim  the  rent  in  any  other  manner  than  is  referved  by  the 
deed,  becaufe  the  indenture  is  the  deed  of  each  party,  and 
no  man  ihall  be  allowed  to  recede  from  or  vary  his  own 
folemn  a£l. 

If  one  joint-tenant  docs  a  thing  which  gives  to  another  P?"*''^'^-^'''* 
an  eftate,  or  right  in  the  land,  it  binds  the  furvivor;  as  if 
a  joint.tenant  in  fee  or  for  life  makes  a  leafe  for  forty 
years. 

Therefore,  if  two  joint^tenants  are  in  fee,  and  one  lets  l^.\hf  tir, 
his  moiety  for  years,  to  begin  after  his  death,  this  is  good, 
and  (hall  bind  liie  other  if  he  furvive,  becaufe  this  is  a  pre* 
fent  difpoiition,  and  binds  the  land  from  the  time  of  the 
leafe  made,  fo  that  he  cannot  after  avoid  it.— -But  a  devife 
for  years  in  fuch  manner  by  one  joint-tenant  would  not 
bind  the  furviving,  becaufe  that  is  no  prefent  difpoiition, 
nor  binding  upon  the  devifor  himfelf,  inafmuch  as  he  may 

H  4  revoke 
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XTvoke  or  cancel  his  will,  and  fo  deftroy  that  devife ;  and 
.  therefore  fuch  devife  not  taking  effefi  to  any  purpofe  till 
his  death,  conies  too  late  to  prevent  the  furvivorfliip,  'which 
being  the  elder  title,  fliall  be  preferred,  and  Oiut  out  thede- 
yife.  So  all  grants  or  charges  by  one  ]oint»tenant  oat  of 
the  land,  fall  off  with  his  life,  and  cannot  affeCl  the  fur- 
vivor,  becaufe  they  being  no  immediate  difpofition  of  the 
land  itfelf,  that  comes  whole  and  entire  to  the  furvivor  un- 
der the  firft  title,  and  by  confequence  over- reaches'  all  in- 
termediate charges  or  grants  thereout  by  the.  other  joint- 
tenant  who  is  dead. 
Bac  Abr.itf  M/r.      But  if  one  joint* tenant  grant  the  vefiare  or  herbage  of 

the  land  for  years,  and  dies,  this  (hall  bind  the  furvivor ;  fo 
if  two  joint-tenants  are  of  a  water,  and  one  grants  a  feparate 
pifcary  for  years  and  dies,  this  (hall  bind  the  furvivor; 
becaufe  in  thefe  cafes  the  grant  of  the  one  joint- tenant  gives 
an  immediate  interefi  in  the  thing  itfelf  whereof  they  are 
joint*tenants. 
^ij,  IF  two  joint-tenants  for  life  are,  and  one  of  them  makes  a 

Cro,jac.9i.  \tz{t  for  years  of  his  moiety,  either  to  begin  prefcntly  or 
after  his  death,  and  dies,  this  leafe  is  good,  and  binding 
againft  the  furvivor;  the  reafon  whereof  is,  thatnotwith- 
ftanding  the  leafe  for  years,  the  joint-tenancy  in  the  free- 
hold dill  continues,  and  in  that  they  have  a  mutual  intc- 
reft  in  each  other's  life,  fo  that  the  cftate  in  the  whole  or 
any  part  is  not  to  determine  or  revert  to  the  Icffortill  both 
^re  dead,  for  the  life  of  one  as  well  as  the  other  was  at  firft 
made  the  meafure  of  the  eftate  granted  out  by  the  leffor,  and 
thereforefo  long  as  either  of  them  lives,  if  the  joint-tenancy 
continues,  he  is  not  to  come  into  poffeflion. — Now  thefe 
joint-tenants  having  a  reciprocal  intereft  in  each  other's 
life,  when  one  of  them  makes  a  leafe  for  years  of  his  moi- 
ety, this  does  not  depend  for  its  continuance  on  bis  life 
only,  but  on  bis  life  and  the  life  of  the  other  joint-tenant, 
whichfoever  of  them  Oiall  live  longeft,  according  to  the  na- 
ture and  continuance  of  the  eftate  whereout  it  was  derived ; 
and  then,  fo  long  as  that  continues,  fo  long  the  leafe  holds 
good,  and  by  confequence  fuch  leBee  (hall  hold  out  the  fur* 
viving  joint-tenant  and  the  reverfioner,  till  the  eftate^ 
whereout  this  leafe  ym  derivedi  be  fully  determined. 

But 
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*    But  if  a  rent  were  referved  on  fuch  leafe,  this  is  deter-  BacAlrjtf  mtai 

mined  and  gone  by  the  death  of  the  leflbr :  for  the  furvivor 

cannot  have  it,  becaufe  he  comes  in  by  title  paramount  the 

leafe,  and  the  heirs  of  the  leflbr  have  no  title  to  it,  be- 

caufe  they  have  no  reverGon  or  intereft  in  the  land ;  but 

fttctre  if  the  executors  or  adminiftrators  cannot  maintain  an 

a3ion  of  debt  or  covenant,  either  upon  the  covenant  in 

law,  or  exprefs  covenant,  for  the  payment  of  the  money  if 

there  be  any  ? 

This  remedy  is  now  given  to  the  reprefentatives  of  fuch  4 
lelTor;  fdr  by  fiatute  t^  (?•  s.  c.  19.  s»  15.  the  executors 
or  adminiftrators  of  tenant  for  life  (hall,  on  his  death,  re-    * 
cover  of  the  lefliee  a  rateable  proportion  of  the  rent  from 
the  laft  day  of  payment  to  the  death  of  fuch  leflbr^ 

A»  and  B.  being  joint-tenants  for  life,  a  leafe  made  by  A,  ^ro.  jac^s^ 
of  the  moiety  to  have  and  hold  after  the  death  of  B.  for  ^"' 
fixty  years,  if  A.  fo  long  live,  and  of  the  other  moiety  to 
have  and  hold  after  the  death  of  A*  for  fixty  years,  if  B.  fo 
long  live,  and  A*  dies,  B.  furviving,  is  bad  for  both  moieties : 
for,  by  the  firft  words  it  was  a  good  leafe  from  A>  of  his 
part,  upon  the  contingency  of  his  furviving  B.  but  that 
never  happened,  and  as  to  B,*s  part,  A.  had  no  power  to 
leafe  or  contrail  for  it  during  the  life  of  B>  though  he  had 
happened  after  to  furvive  him,  for  it  ^as  but  a  bare  poffi- 
bility,  which  could  not  be  leafed  or  c6ntra£led  for,  and 
therefore  the  leafe  was  void  in  the  whole. 

So,  if  one  joint-tenant  make  a  leafe  for  years,  **  if  he  Wd.  377. 
**  and  his  corapanioniive  fp  long.'*  and  afterwards  furrender 
his  moiety,  and  take  back  another  eftate,  the  leafe  deter- 
mines by  the  death  of  either  of  them :  for  it  hath  no  con- 
nuance  longer  than  the  jointure  continues,  which  is  fevered 
by  the  furrender,  a  new  eftate  being  taken. 

Tenants  in  common  cannot  make  a  joint  leafe.    But  if  Com  Dig.  tj. 
two  tenants  m  common  of  lands  jom  m  a  leaie  tor  years,  b^c.  aw.  tit. 
by  indenture,  of  their  fevcral  lands,  this  ftiall  be  the  leafe  of  J^JTewnu'S 
each  for  their  refpefiive  parts,  and  the  crofs  confirmation  coiiimoo,(H,i.) 
of  each  for  the  part  of  the  other,  and  no  efioppel  on  either 
part,  becaufe  an  afiual  intereft  pafles  from  each  refpeflively, 
and  that  excludes  the  neceffity  of  an  efioppel,  which  is  ne- 
yer  admitted,  if  by  an^  conftru3ion  it  can  be  avoided,  as 

being 
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being  one  of  thofe  things  which  the  law  looks  upon  as 
odious,  becaufe  it  chokes  and  difguifes  the  truth. 

jSiV.  tit.  Leifct       If  onejoint-tenant  or   tenant  in  common  makes  a  Icafc 

for  years  of  his  part  to  his  companion,  this  is  good ;  for  this 
only  gives  him  a  right  of  taking  the  whole  profits,  when 
before  he  had  but  a  right  to  the  moiety  thereof ;  and  he 
may  contrad  with  his  companion  for  that  purpofe,  as  well 
as  be  may  with  a  ftranger. 

Com.  Dig.  trt.         If  joint*tenants  join  in  a  leafe,  this  iball  be  but  one  }eafe» 

for  they  have  but  one  freehold ;  but  if  tenants  in  common 
join  in  a  leafc,  it  (ball  he  fcveral  leafes  of  ih^ir  feveral  in. 
terefts. 

Section  XVIII.    Of  tea/is  by  Pat  ccmrs. 
Co«.Dig.tit.         Parceners,  (as  they  arc  called,  by  abbreviatinir  the  term 
(ZT)"  co.parceners)  arc,  where  tenant  in  fee,  or  uil  dies,  leaving 

feveral  daughters  and  no  fons ;  or  feveral  fitters  and  no  iC 
fue,  or  brothers;  or  feveral  aunts,  &c.  the  lands  defcend 
among  all  the  daughters,  fiflers,  aunts,  Be.  who  make  bul 
one  hein — Therefore,  if  B*  leafes,  rendering  2i.  rent,  and 
if  he  dies,  his  heir  being  within  fuU  age,  then  so  J.  if  £•  die 
leavingtwo  daughters,  the  one  within  age,  the  other  of  full 
age,  the  20 i.  rent  is  not  due  ;  for  his  heir  was  not  within 
age,  both  the  daughters  being  hut  one  beiri^  and  one  being 
of  full  age. 
Bull.  N.  P.  X07.  Parceners  fland  upon  the  fame  foundation  as  joint-te^ 
\%zT^    **"*'     nants,  who  are  feifed  ptr  my  tt  per  tQui^  that  is  by  the  half 

or  moiety,  and  by  all,  each  of  them  having  the  entire  poi^ 
feffion  as  well  of  every  part,  as  of  the  whole,  and  there- 
fore, each  may  be  faid  todemifc  the  whole;  and  fuch  is  the 
cafe  with  refpefl  to  parceners,  who,  though  they  have  an 
■^^ ''  *  unity^  have  not  an  entirety  of  iQtereft,  but  are  properly  eix* 

tided  each  to  the  whole  of  a  diilinft  moiety,  wherefore 
there  is  no  furvivorlhip  among  them ;  for  like  joint-tenantS|^ 
they  have  the  fame  unities  of  intereft,  title,  and  poflefiion  $ 
and  may  fue  and  be  fued  jointly  for  matters  relating  to  their 
own  lands. 
Co.  Lit.  46.  If  parceners  be  of  two  acres,  and  one  leafes  one  acre> 
^'  which  on  writ  of  partition  is  allotted  to  the  other,  the  leafe 

is  wholly  avoidedt 

Sectioii 
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Section  XIX*    Of  Lea/is  iy  a  Baili^-cfa  Manor, 

A  bailiff  of  a  man6r  cannot,  by  virtue  of  his  office,  make  Bac.  Afcr.tit.' . 
leafes  for  years ;  for  bis  buGnefs  is  only  to  coUcfl  «ms,  ga-  ^^*^^*  l^*  ^v 
ther  the  fines,  look  after  the  forfeitures,  and  fuch  like: 
but  he  hath  no  eftate  or  intereft  in  the  manor  itfelf,  and 
therefore  cannot  contrail  for  any  certain  inter^ell  thereout. 
But  the  lord  of  die  manor  may  give  him  a  fpecial  power  to 
make  leafes  for  years,  as  he  may  do  to  any  flranger,  and 
then  fuch  leafes,  if  they  are  purfuant  to  the  power,  and 
made  in  the  name  of  the  lord,  will  be  as  good  as  leafes  by. 
the  lor^  himfelf ;  for  the  bailiff,  though  he  hath  fuch  power» 
cannot  make  them  in  his  own  name* 

3ut  a  general  bailiff  of  a  manor  may  make  leafes  at  wilt,  j^-^ 
without  any  fpecial  authority,  becaufe,  being  tp  co11e6l  and 
anfwer  the  rents  of  the  manor  to  his  lord,  if  he  could  not 
let  leafes  at  will,  the  lord  might  fufiain  great  prejudice  by 
abfence,  ficknefs,  or  other  incapacity  to  make  leafes  whetv 
any  of  the  former  leafes  were  expired ;  and  fuch  leafes  at 
will  are  for  the  benefit  of  the  lord,  and  can  be  no  ways  pre<» 
judicial  to  him,  becaufe  he  may  determine  his  will  when  he 
thinks  fit. 

This  however,  may  now  be  queftioned;  for  fince  tenan« 
cies  at  will  are  conftrued  to  be  tenancies  from  year  to  year, 
and  half  a  year's  notice  to  quit  is  required,  before  a  tenant 
can  be  ouftedi  fuch  tenancies  might  prove  very  prejudicial 
to  the  lord's  intereft.  A  tenant  put  in  by  a  bailiff,  without 
any  fpecial  authority,  would,  it  is  conceived,  like  any  tenant 
continuing  when  his  term  had  expired,  be  deemed  a  tenant 
at  fufferance,  who  has  but  a  bare  poffeffion  and  no  right ; 
and  as  the  lord  might  turn  him  out  when  he  pleafed^  he 
would  haye  the  fame  e:(emption  from  being  prejudiced  a^ 
formerly. 

But  if  the  bailiff  of  a  taanor  hath  a  ipecial  power  to  make  b«c.  AU.vf . 
leafes  fpr  years,  as  hfi  oi^ht  to  make  them  i^  the  name  of  hi*  "*"'"' 
n)after,.  fo  they  ou|;ht  to  be  made  in  writing,  that  the  autho* 
rity  may  appear  $P  be  puf fued  :  a  parol  leafe  fuch  b^ 
liff  hsm  no  power  to  mal;e* 

S£CTlOMf 
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Section 'XX.  Of  Lea/is  purjuant  to  Authority. 

Btf.  Abr.tit         If  one  hath  power,  by  virtue  of  a  letter  of  attorney^  to 

leife^(I.  I©)  ^^ke  Icafei  for  years  generally  by  indenture,  the  attorney 
ought  to  make  them  in  the  name  and  fiyle  of  his  mailer* 
and  not  in  his  own  name ;  for  the  letter  of  attorney  gives 
him  no  interefi  or  eftate  in  the  lands,  but  only  an  authority 
to  fupply  the  abfence  of  his  matter  by  Handing  in  his  ftead» 
which  he  can  no  other  wife  do  than  by  ufing  his  name,  and 
making  them  juft  in  the  fame  manner  and  ftyie  as  his  matter 
would  do  if  he  wereprefent.  If  he  (houtd  make  them  in  his 
own  name,  though  he  added  alfo  '*  by' virtue  of  the  letter 
**  of  attorney  to  him  made  for  that  purpofe^"  yet  fuch 
leafes  feem  to  be  void,  becaufe  the  indenture  being  made  in 
his  name,  mutt  pafs  the  intereft  and  leafe  from  him,  or  it 
ean  pafs  it  from  nobody :  it  cannot  pafs  it  from  the  matter 
immediately,  becaufe  he  is  no  party,  and  it  cannot  pafs  it 
from  the  attorney  at  all,  becaufe  he  has  nothing  in  the 
lands;  and  then  his  adding, ".  by  virtue  of  the  letter  of  attor- 
••  ney,"  will  noi  help  it,  becaufe  that  letter  of  attorney 
made  over  no  efiate  or  intereft  in  the  land  to  him,  and  con* 
fequently  he  cannot,  by  virtue  thereof,  convey  over  any  to 
another. 

jiij^  Neither  can  fuch  intereft  pafs  from  the  matter  immedU 

ately,  or  through  the  attorney ;  for  then  the  fame  indenture 
mutt  have  this  ftrange  e(re£l  at  one  and  the  fame  inftant^ 
firtt  to  draw  out  the  intereft  from  the  matter  to  the  attor- 
ney, and  from  the  attorney  to  the  leflee,  which  it  certainly 
,    cannot  do,  and  therefore  all  fuch  leafes  made  in  that  nian- 

iLd  Ray.  1418.  ner,  feem  to  be  abfolutely  void,  and  not  good,  even  by 
ettoppel  agaiuft  the  attorney,  becaufe  they  pretend  to  be 
made  not  in  his  own  name  abfolutely,  but  in  the  name  of 
another,  by  virtue  of  an  authority  which  is  not  purfued. 

Iac.onZ,ea.T42,  This  cafe  therefore  of  making  leafes  by  a  letter  of  attor- 
ney, feems  to  differ  from  that  of  a  furrender  of  a  copy-* 
hold,  or  of  livery  of  feifin  of  a  freehold  by  letter  of  attor*- 
ney ;  for  in  thole  cafes  when  they  fay,  "  we  >f.and  B.  as 
*•  attornies  of  C."  or  ••  by  virtue  of  a  letter  of  attorney 
*•  from  C.  of  fiich  a  date,  tic'*  "do  furrender,  fi?c."  or 
*•  deliver  to  you  feifin  of  fuch  lands,"  thefe  arc  good  in 

this 
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this  manner,  becaufe  they  are  only  ininifterial  ceremonies,  . 
or  iranfitory  a6b  iVi  pais^  the  one  to  be  done  by  holding  the 
court  rod,  and  the  other  by  delivering  a  turf  or  twig ;  and 
when  they  do  them  as  attornies,  or  by  virtue  of  a  letter  of 
attorney  from  their  mailer,  the  law  pronounces  thereupon 
as  if  they  were  aSually  done  by  the  mailer  faimfelf,  and 
carries  the  poITeflion  accordingly. 

But  in  a  leafe  for  years  it  is  quite  otherwife,  for  the  in- 
dieoture  or  deed  alone  convey  the  interell,  and  are  the  very 
eflence  of  the  leafe,  both  as  xp  the  pal&ng  it  out  of  the 
leffor  at  firll,  and  its  fublillence  in  the  lelTee  afterwards. 
The  very  indenture  or  deed  itfelf  is  the  conveyance,  with- 
out any  fubfequent  con&ru£lion  or  operation  of  law  there- 
upon ;  and  therefore  it  mull  be  made  in  the  name  and  ftyle 
of  him  who  has  fuch  intereH  to  convey,  and  not  in  the  name 
of  the  attorney,  who  has  nothing  therein;  but  in  the  con* 
clufion  of  fuch  leafe  it  is  proper  to  fay,  '*  in  witnefs 
^*  whereof  A.  B.  of  fuch  a  place,  £3c.  in  purfuance  of  a 
"  letter  of  attorney  hereunto  annexed,  bearing  date  fuch  a 
**  day;"  or  if  the  letter  of  attorney  be  general,  and  concern 
more  lands  than  thofe  comprifed  in  the  prefent  leafe,  then 
to  fay,  **  in  purfuance  of  a  letter  of  attorney,  bearing  date 

fuch  a  day,  &c.  ai  true  copy  whereof  is  hereunto  an* 

nexed,  hath  put  the  band  and  feal  of  the  mailer,"  and  fo 
to  write  the  mailer's  name,  and  deliver  it  as  the  zB.  and 
deed  of  the  mailer ;  in  which  laft  ceremony  of  delivering  it 
in  the  name  of  the  mafter  of  fuch  attorney,  this  exaflly 
agrees  with  the  ceremony  of  furrendering  by  the  rod,  or 
making  livery  by  a  turf  or  twig,  by  the  attorney  in  the 
name  and  as  attorney  of  bis  mailer ;  which  proves  that  t}iere 
is  a  great  diverlity  between  ufing  the  name  of  the  attorney 
in  the  making  of  leafes,  and  ufing  his  name  in  making  ^ 
furrender  of  copyhold  or  livery  of  feifin  of  a  freehold 
eilate. 

A  devife  to  a  perfon  as  guardian,  that  he  may  "  receive  ,  oro^U*.  67!. 
**  fet  and  lei'*  for  his  ward,  gives  him  an  authority  only 
and  not  an  interell. 

A  fpecial  agent  under  a  limited  authority  cannot  bind  his  3.  j.  B.  57(. 
principal  by  any  a£l  beyond  the  fcope  ^f  fuch  limited  au- 
tkority. 

k  If 
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$uU.  N.  p.  ITT*      IF  the  defendant  infiff  that  the  leafe  declared  on  is  not  the 

plaintiff^Sf  th^  pfamtlff  ftiay  (Kew  that  it  was  made  by  A* 
who  had  authority  from' him  to  execute  it  in  his  naniet  and 
the  authorit)^  need  not  be  produced.  But  tlfie  kafe  limft  ht 
made  and  executed  in- the  name  oF  the  principal. 

z  Efp.  R.  904  But  in  a  recent  cafe  it  was  hefd^  that  where  a  party  exe- 
cutes a  deed  under  a  power  of  attorney,  the  poVer  ought 
tte*Be  produced. 

t  Ld.  Ray.  66o»  Where  a  man  does  fuch  an  aft  as  cannot  be  good  by  any 
*othey  m^^n'i^  but  by  virtue  of  his  authority,  it  {hall  be  in^ 
tended  to  be  an  execution  of  his  aulHority ;  but  wherd  a  man 
has  an*intere{l:  and  authority,  and  does  ah  a6l without  reciting 
Kis  authority,  it  fliall  be  intended  to  be  done  by  virtue  o£ 
his  intcreft. 
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CHAPTER    IV- 
T^  whom  Ltafts  may  be  madism 


EVERY  perron  is  capable  of  being  a  leffee,  unlefsheor  hifants^ 
flic  be  rendered  incompetent  by  fome  legal  difabtlity ;  BuU.iTp/x??. 
as  infancy,  coverture,  infanity,  &c* 

Thekafe  as  to  an  infant,  however,  is  not  void,  but  void* 
ableathiseiefiion;  therefore,  if  he  attain  his  majority  be- 
fore  the  rent-tlay  come,  and  have  not  waived  the  land,  he 
will  be  bound  by  the  ieafe.-' — ^Wbere  the  leafe  is  not  by 
<leed,  he  will  perhaps  be  liable  at  all  events  for  ufe  and  oc- 
cupation of  the  premitfes  in  which  he  refides;  for  he  is  lia^ 
ble  for  neceffaries,  under  which  defcripiion  lodging  muft 
fureiy  come« 

A  fenae-covert  cannot  be  a  leflee,  for  her  free  agency  is  Femes'C$m 
Xo   (tifpended  during  coverture,  that  (he  may  plead  non^^/*' 
'tfi/a3um  toanafiionon  any  covenant  in  the  leafe,  for  evi- 
deoce  that  (be  was  covert  at  the  time  of  executing  the  leafe, 
will  prove  it  to  be  not  her  deed.      For  ufe  and  occupation 
of  premilTes,  her  baron  will  be  liable* 

With  refpeS  to.  aliens,  the  ftatute  of  3ft  H,  8.  c.  i6*  s.  13,  JIuns. 
makes  ail   leafes  of  any  dwelling-houfe,  or   (hop,  within  *  ^**»°**- '^•5 
this  realm  or  any  of  the  king's  dominions,  made  to  any. 
ftranger,  artificer,  or  handicraftfman  born  out  of  the  king's 
obeifance,   not  being  a  denizen,   void  and  of  none  effefl. 
This  (latute  may  be  pleaded  in  bar  to  an  a&ion  of  debt  for 
rem,  brought  againft  an  executor  or  adminiflrator ;  but  in 
pleading  it,  it  feems  necelfary  to  aver  that  the  mefluage  Je« 
mifed  was  a  dwelling  houfeor  fliop.    A  place  need  not  be  ^*"''  ^•'*'  *• 
alledged  where  he  was  an  alien  and  an  artificer. 

The  above-mentioned  Aatute-is  ftill  in  force;  butthoughit  l^id-  n.  r. 
makes /!r^^  of  dwelling-houfes  orQiops  granted  to  any  ftranger 
artificer  void,  yet  if  fuch  artificer  occupy  a  dwelling-houfe 
or  (hop  under  an  agreement  which  does  not  amount   to  a 
leafe,  as  if  he  be  tenant  from  year  to  year,  or  for  a  fliorter 

time, 
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timei  an  a&ion  for  ufe  and  occupation  will  lie  againil  him, 
notwithftanding  the  ftatute. 

An  alien  therefore  is  incapable  of  being  party  to  a  leafe  ; 
for  being  born  in  a  foreign  country  out  of  allegiance  to  the 
king,  the  policy  of  th^Iaws  has  placed  every  obftacle  in  his 
way  to  prevent  him  from  acquiring  poflef&ons  aild  the  in« 
fluence  that  accompanies  them»  in  a  country  that  does  not 
claim  his  allegiance,  and  with  the  interefts  of  which  he  is 
unconne£led.  .The  exceptions  to  this  wife  principle  of 
eXclufion  arc  created  only  by  the  confequences  of  com- 
merce :  for  the  convenience  of  trade,  therefore,  an  alien 
friend  is  now  pernfiitted  to  acquire  a  property  in  goods, 
money,  and  other  perfonal  (not  real)  ellate,  and  may  hire 
a  houfe  for  his  habitation;  for  as  the  country  becomes 
more  commercial,  the  principles  of  traffic  more  exten- 
fiyely  prevail,  and  the  laws  with  refpeft  to  foreigners 
become  lefs  ri^id. — ^The  general  naturalization  a£l  for  all 
foreign  proteftants,  however,  which  was  carried  into  exe- 
cution by  ftat.  7  Ann.  c.  5.  it  was  found  neceflary  to  repeal, 
after  three  years  experience,  by  ftat.  10  Ann.  c.  5.  except 
the  claufe  f<Mr  naturalizing  the  children  of  Englifli  parents 
born  abroad ;  and  the  impolicy  and  injufiice  of  putting  fo- 
reigners upon  the  fame  footing  as  the  fubje£ls  of  the  coun* 
try,  are  probably  fufficiently  manifeft  to  prevent  any  fimilar 
experiment  in  future. 

All  children  born  out  of  the  king's  dominions,  whofe  fa- 
thers (or  grandfathers  by  the  father's  fide)  were  natural 
born  fubjefls,  though  their  mothers  were  aliens,  are  now 
by  various  fiatutes  deemed  to  be  natural  born  fubjeAs 
themfelves  to  all  intents  and  purpofes,  unlefs  their  faid  an- 
ceftors  were  attainted,  or  banifhed  beyond  fea  for  high  trea* 
fon ;  or  were  at  the  birth  of  fucb  children  in  the  fervice  of  a 
,  prince  at  enmity  with  Great  Britain.  But  grandchildren  of 
fuch  anceftors  {hall  not  be  privileged  in  refpeEl  of  the 
alien's  duty,  except  they  be  proteflants,  and  a£lually  refide 
within  the  realm  ;  nor  Ihall  be  enabled  to  claim  any  eflate 
or  intereft,  unlefs  the  claim  be  made  within  five  years  after 
the  fame  (hall  accrue. 

The  iflue  of  an  Englifli  woman  by  an  alien,  born  abroad, 

it  analicz). 

The 
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The   children  of  aliens  born  in  England  are.  generally  i  Bl.  Conr.  373* 
fpeaking,  natural  bom  fubjefU,  and  entitled  to  all  the  pri- 
vileges of  fucb. 

A  denizen  is  an  alien  born,  but  who  has  obtained,  ex  Dni»enti 
dofuUiont  regii^  letters  patent  to  make  him  an  Englijh  fub*  ?  ^^P*  '5« 
je8:,  an  high  and  incommunicable  branch  of  the  royal  pre- 
rogative.   A  denizen  is  a'  kind  of  middle  ftate;  between  an 
%licn  and  a  natural  bom  fubje^,  and  partakes  of  both  of 
them. 

Hp  may  take  lands  by  purchafe  or  devife,  which  an  alien 
may  not,  but  cannot  take  by  inheritance. 

A  denizen  therefore  may  be  a  leffor  or  leflee,  for  the  chief  *^«  xaW.3.  c.  s4 
incapacity  which  he  retains  regards  the  defefi  of  inheriu 
able  blood ;  fo  that  in  other  refpeAs  his  Gtuation  may,  in  a 
great  degree,  be  affimilated  to  that  of  a  baftard.  He  cannot 
however  take  any  grant  of  lands,  C3c.  from  the  crown ;  nor 
fit  in  a  council,  or  in  either  houfe  of  parliament* 

Naturalizaiion*cannotbc  performed  butby  a&  of  parlia- 
ment ;  for  by  this  an  alien  is  put  in  the  fame  ftate  as  if  he 
had  been  bom  in  the  king's  ligeance ;  except  only  that  by 
the  ibt.  ta  JF.^,  he  it  incapable,  as  well  as  a  denizen, 
of  being  a  mtmh^r  of  the  privy  council,  prof  either  houfe 
of  parliament,  holding  offices,  taking  grants  of  the  crgwn^ 
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Section  I.    Of  corporeal  Hereditaments. 

fSf  ^V*  ^\'  A  ^^^^  f**^^  ^™*  **  \t^{t%  for  years  began  to  be  looked 
^^  upon  as  fixed  and  permanent  interefts,  and  that  the 
leflees  were  fufficienlly  provided  to  defend  themfehres  and 
their  pofleffions  again  ft  the  a£l8  and  incroachments,  as  well 
of  the  leflbr  as  of  ftrangers,  men  found  it  their  \mtf^^  to 
improve  and  encourage  this  fort  of  property,  and  therefore 
extended  it  to  all  forts  of  interefis  and  pofleflions  whatfo- 
ever,  being  led  thereto  by  that  known  rule,  that  whatfoever 
may  be  granted  or  parted  with  for  ever,  may  be  granted  or 
parted  with  for  a  time. 

Uid.  Not  cmly  lands  and  houfes,  therefore,  have  been  let  for 

years,  but  alfo  goods  and  chattels ;  though  the  intereft  of 
the  leflee  therein  difiersfrom  the  intereft  he  hath  in  lands  or 
houfes  fo  let  for  years ;  for  if  one  Icafe  for  years  a  ftock  of 
live  cattle,  fuch  leafe  is  good,  and  the  leflee  hath  the  ufe 
and  profits  of  them  during  the  term;  but  yet  the  leflor 
hath  not  any  reverfion  in  them  to  grant  over  to  another  et« 
ther  during  the  term  or  after,  till  the  leflee  hath  re*delivered 
them  to  him,  as  he  would  have  of  lands  in  cafe  of  fucl^ 
leafe  fpr  years ;  for  the  leflbr  hath  only  a  poflibility  of  pro- 
perty in  cafe  they  all  outlive  the  term ;  for  if  any  of  them 
die  during  the  term,  the  leflbr  cannot  have  them  again  after 
the  ^erm,  and  during  the  term  he  hath  nothing  to  do  with 

them. 
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th«m»  and  confequently  of  fuch  as  die^  the  property  refts 
abfolutely  in  the  lefliee. 

So«  whether  they  live  or  die*  yet  all  the  young  ones  com*  Bid. 
ingof  them,  aslambs»  calves,  ^c.  belong  abfolutely  to  the 
leflee  as  profits  arifing  and  fevered  from  the  principal,  fince 
otberwife  the  leflee  would  pay  his  rent  for  nothing;  and 
therefore  this  differs  from  a  leafe  of  other  dead  goods  and 
chattels,  for  there,  if  any  thing  be  added  for  the  repairing, 
mending,  or  improving  thereof,  the  leffor  ihall  have  the 
improvements  and  additions  together  with  the  principal. 
after  the  leafe  enaed,  becaufe  they  cannot  be  fevered  with-i 
Out  deilroying  or  fpoiling  the  principal :  neither  is  the  foc- 
ceffion  of  young  ones,  in  cafe  any  of  the  old  ones  die,  to  be 
refembied  to  a  corporation  aggregate,  whereof  when  any 
die,  thofe  that  fucceed  fliali  be  faid  to  be  part  of  the  fame 
corporation,  for  the  corporation  in  its  public  capacity  never 
dies ;  but  this  being  a  leafe  of  fuch  and  fuch  individual  cat- 
tle, when  any  of  them  die,  the  poflibility  of  reverting  pro^ 
perty,  which  was  left  in  the  leffor,  is  determined  and  at  an 
end«  But  the  leffee,  in  fuch  cafe,  cannot  kill,  deftroy,  fell. 
or  give  them  away,  during  the  term,  without  being  fubje£l 
to  an  adion  of  trefpafs»  as  it  fliould  feem. 

Corporeal  hereditaments  conflft  wholly  of  fubflantial  and  %  bl  Com.  x8L 
permanent  objefis ;  all  which  may  be  comprehended  under 
the  general  denomination  of  land  only ;  for  land  compre* 
hends,  in  iu  legal  fignification,  any  ground,  foil,  or  earth 
whatfoever :  fo  the  word  "  land"  includes,  not  only  the 
bee  of  the  earth,  but  every  thing  under  it,  or  over  it ;  and 
therefore,  if  a  man  grant  all  his  lands,  he  grants  thereby  all 
his  mines  of  metal  and  other  foffils,  his  woods,  his  waters, 
and  his  houfes,  as  well  as  his  fields  and  meadows*  Not  but 
that  the  particular  names  of  the  things  are  equally  fufficient 
lo  pafs  them,  except  in  the  inftance  of  water;  by  a  grant  of 
which,  nothing  paffes  but  a  right  of  fiOiing,  and  to  recover 
the  land  at  the  bottom  of  which,  it  muft  be  called  fo  many 
**  acres  of  land  covered  with  water;"  but  the  capital  dif- 
tinAion  is  this  ;  that  by  the  name  of  a  cafile,  meffuage,  toft, 
croft,  or  the  like,  nothing  elfe  will  pafs,  except  what  falls 
with  the  uimoft  propriety  under  the  term  made  ufe  of, 
(though  indeed,  by  the  name  of  a  caftle,one  or  more  manors 

I  d  may 
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any  be  conveyed }  ^vA  ^  convtrfi^  by  the  nvme  of  a  manor; 
acaftle  may  pafs ;}  but  by  the  name  of  iaad»  which  »s  namen 
gencralijgimum^  every  thti^  terr^ftriai  will  pafs. 

shep.  Touch.  Leafes  lor  life,  om  years,  or  at  will  (now  cojifinied  to  be 
from  year  to  year),  may  be*  made  of  any  thing  corporeal  or 
incorporeal  that  iieth  in  livery  or  grant. 

Ihid,  93.  A  man  therefoife  may  demife  hit  farm,  which  mi^r  com- 

prehend a  mefluage  and  much  land,  meadow,  pafture, 
wM)d,  &c.  diereunto  belonging,  or  tberewttb  ufed ;  for  this 
word  doth  properly  fignify  a  capital  or  principal  mefluage^ 
and  a  gre^^t  quantity  of  demefi^s  thereunto  appertaining* 

Hid,  tz»  So,  by  the  name  of  a  meCfuage,  he  may  pafs  a  houfe,  a 

curtclage,  a  gardens  an  orchard,  a  dove»bou(e,,a  (hop,  or  a 
mill,  as  parcel  of  the  fame;  the  like  of  a  cottage,  a  toft,  a 
chamber,  a  cellar,  &,€.  Yet  ihefe  may  pafs  by  their  own 
fingle  names  alfo,  as  **  of  one  mefluage,  one  curtelage^ 

J         If  ^.  lets  a  garden  ground  for  years,  and  the  lefleede« 

mifes  part  of  the  term  to  an  under-tenant,  who  builds  on  it, 

by  a  grant  of  the  garden  ground  the  buildings  thereon  wiU 

pafs. 

Sac.  Abr.  tit.         ^^t  ^  houfe ;  and  in  cafe  of  a  leafe  of  a  houfe,  together 

Lcafcs  (Ar.)       with 'goods,  it  is  ufual  to  make  a  fchedule  thereof,  and  af. 

fix  it  to  the  leafe,  and  to  have  a  covenant  from  the  lefl*ee  to^ 
re-deliver  them  at  the  end  of  the  term ;  for  without  fuch  co* 
venant  the  leflbr  could  have  no  other  remedy,  but  trover,  ow 
detinue  for  them  after  the  leafe  ended. 
Cro.  Car.  57.  The  demife  of  a  houfe  *•  whh  the  appurtenances,"  will^ 
Cro.  Jac,  526,    j^  fcems,  paCs   the  houfe,  with  the  orchards,  yards,  and  cur- 

telage,  and  garden ;  but  not  the  land ;  efpecially  if  it  be  at 
i(/V.  jifti.         a  difiance,  though  occupied  with  the  houfe;  but  if  the  lef- 

for  had  built  a  conduit,  though  in  another  part  of  the  land, 
yti  the  conduit  would  pafs  with  the  houfe,  becaufe  it  is  ne^^ 
ceflary,  ei  quqfi^  appendant  thereto :  yet  if  the  leflee  ereCl 
fuch  a  conduit,  and  afterwards  the  leflbr,  during  the  leafe» 
fell  the  houfe  to  one,  and  the  land  wherein  the  conduit  is  to 
another,  and  afterwards  the  leafe  determines,  be  who  has  th« 
land  wherein  the  conduit  is  maydifturb  the  other  in  the 
ufing  thereof,  and  may  break  it,  becaufe  it  was  not  erefled 
by  one  who  had  a  permanent  eftate  or  inheritancei  nor  mada 

one. 
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t>n««  by  the  occupation  and  ufage  of  them  together,  by  bim  * 
ivhohadthe  inheritance. — So,  tbedcmife  of  a  houre,  "  and  Cro.Cu.  17, 
**  the  apportena'hces/'  will  not  pafs  ta  adjoining  building 
not  accounted  parcel  of  the  boufe^  although  held  with  it  for 
thirty  years.    Bilt  in  one  cafe,  it  wa<  hehi  that  a  grant  from  ihtd,  169. 
the  crpwn,  of  a  houfe  cum  pertinemtiis  would  pafs  land  that 
was  occupied  with  the  houfe :    in   this  cafe  Kowever  it 
ihould  not  be  overlooked,  that  the  point  arofe  on  a  fpecial 
Verdifl,  in  which  the  houfe  and  land  were  found  to  be  all  one. 

Whether  the  thing  claimed  as  appurtenant  be  accounted  Uid,  17. 
parcel  or  not,  and  the  intention  of  the  parties,  are  the  rules 
by  which  to  judge  in  thefe  cafes* 

The  demifie  of  premiffcs  in  Wtflminjler  late  in  the  occupa-  ,  x.R.  701. 
tion  of  A.  (particularly  defcribing  them,)  part  of  which  waa 
a  yard,  does  not  pab  a  cellar  fituate  under  that  yard,  which 
was  then  occupied  by  B.  another  tenant  of  the  leffon 

The  refpeftive  apartments  of  a  houfe  may  be,  and  fre^ 
quently  are,  iet  to  feveral  and  diftin£l  individuals ;  which 
tenancies  are  termed'  lodgings,  and  the  tenants  thereof 
lodgers :  refpefliiig  which  fee  more  at  large  hereafter. 

Section  II.    Of  incorporeal  Hereditaments. 

An  incorporeal  hereditament  is  a  right  ifluing  out  of  a  Co.Lit.  xp^ia 
thing  corporate,  (whether  real  or  perfonal)  or  concerning, 
or  annexed  to,  or  exercifeable  within  the  fame ;  and  incor«> 
poreal  hereditaments  are  principally  thefe,  vie.  advowfons, 
tithes,  tolls,  eftovers,  commons,  ways,  offices,  franchifes^ 
corrodies  or  penfions,  annuities,  and  rents. 

An  advowfon  is  the  right  of  prefentation  to  a  church  or   Adnfmpms. 
benefice,  and  is  either  appendant  to  a  manor,  lands,  &c.  Of  md,  iti|  wzi 
ingrofs,  that  is,  fubfifting  by  itfelf,  belonging  to  a  perfon^ 
not  to  a  manor,  lands,. &;V»     It  is  a  valuable  right  and  pro-  2  Bt.R.  1053. 
perly  the  obje£l  of  fale;  it  is  therefore  real  aflets  in  the 
hands  of  the  heir:  but  as  the  exercife  of  this  right  is  a  pub* 
lie  truft,  it  cannot,  it  ought  not,  to  produce  any  profit. — 
Therefore,  though  an  advowfon  may  be  granted,  either  by  a 
grant  by  deed  or  wiil^  of  the  manor,  ^c.  to  which  it  is  ap. 
pendant,  without  any  exception  of  the  advowfon,  in  which 
i:afe  it  will  pafs«  (for  it  is  parcel  of  the  manor,  except  in  the 
Citfe  of  the  king)  or  by  grant  of  the  advowfon  alone,  atid  fuch 

I  3  grant 
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grant  may  be  either  in  fee,  or  for  the  right  of  one  or  more 
turns,  or  for  as  many  as  {hall  happen  within  a  time  limited, 
yet  it  cannot  properly  be  the  fubjeft  of  a  demife,  for  as.  no 
profit  is  permitted  to  accrue,  no  rent  can  be  referved,  nor  any 
fervices  performed  to  the  proprietor.    Scd  xndepoji.  p.  122* 

Tithes  have  been  defined  to  be,  a  tenth  part  of  the  in- 
creafe,  yearly  arifing  and  renewing  from  the  profits  of  lands, 
the  flock  upon  lands,  and  the  perfonal  induftry  of  the  inha- 
bitants; and  are  an  ecclefiaftical  inheritance,  collateral  to  the 
land,  and  properly  due  to  an  ecclefiaftical  perfon* 

A  parfon  of  a  church  may  grant  his  tithes  for  years,  and 
yet  they  are  not  in  him. 

By  the  Ilatute  5  G.  3.  c.  17.  entitled  ''  Anafl  to  confirm 

all  leafes  already  made  by  archbifliops  and  bilhops,  and 

other  ecclefiaftical  perfons,  of  tithes  and  other  incorpo- 
"  real  hereditaments,  for  one,  two,  or  three  life  or  lives,  or 
^*  twenty.one  years;  and  to  enable  them  to  grant  fuch  leafes, 
"  and  to  bring  a£lions  of  debt  for  the  recovery  of  rents  re- 
^'  ferved  and  in  arrear  on  leafes  for  life  or  lives,"  any  other 
perfon  or  perfons,  having  any  fpiritual  or  ecclefiaftical  pro- 
motions, are  enabled  to  grant  fuch  leafes  of  tithes,  tolls,  or 
other  incorporeal  inheritances,  *'  which  (hall  be  as  good  and 
**  e(fe£lual  in  law  againft  fuch  archbiOiop,  bifliop,  matters 
^*  and  fellows,  or  other  heads  and  members  of  colleges  or 
M  halls,  deans  and  chapters,  precentors,  prebendaries,  maf* 
*'  ters  and  guardians  of  hofpitals,  and  other  perfons  fo 
•*  granting  the  fame, and  their  fucceifors,  and  every  of  then, 
*'  to  all  intents  and  purpofes,  as  any  leafe  or  leafes  already 
•*  made,  or  to  be  made  by  any  fuch  archbifliop,  fi?c."  by 
virtue  of  the  fiat.  3a  H.  8.  c.  28.  or  any  other  ftatute  then  in 
being;  and  a£lion  of  debt  may  be  brought  by  fuch  leflbrs  for 
rent  in  arrear,  as  in  the  cafe  of  any  other  landlord  or  leflfor. 

Tolls  alfo,  may  be  lett  or  mortgaged. 

So,  eftovers  (of  which  more  hereafter)  may  be  leafed ; 
the  grantee,  therefore,  of  houfe-bote,  or  hay-bote,  may  let 
it  to  another.    . 

With  refpeft  to  commons,  the  flat.  13  G.  3.  c,  81.  s.  15. 
empowers  the  lord  of  any  manor  with  the  confent  of 
three-fourths  of  the  perfons  having  right  of  common  upoa 
|hc  waftes  and  commons  within  the  manor,  at  any  time  to 

demife 
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4«mife  or  leafci  for  any  term  or  number  of  years,  not  ex« 
ceediog  four  yearv,  any  part  of  fuch  wafles  ^d  commons, 
not  exceeding  a  twelfth  part  thereof,  for  the  beft  and  rooft 
improved  yearly  rent  that  can  by  publick  auflion  be  got  for 
the  fame ;  and  direfit  chat  the  clear  net«rent8  (hdl  be  ap« 
plied  to  drain,  fence,  and  otherwife  improve  the  refidue  of 
ihe.waftes  and  commons. 

Wayv,  or  a  right  of  way,  is  demifeable  with  the  land ;  for       JFa^u 
the  grantee  or  leflee  (hall  have  all  the  vrzyz^  eafeipents,  &c.  <  Mod.  u  i49« 
which  the  grantor  or  leflbr  had. 

If  a  man,  upon  a  leafe  for  years,  referve  a  way  to  himfelf  i  Vtnt.4S. 
through  the  boufe  of  the  leffee  to  a  back-houfe,  he  cannot 
ufe  it  but  at  feafonable  times  and  upon  requeft. 

Though  by  the  leafe  of  the  land,  a  way  well  paQeth  with-.  Cro.  J«c.  1701 
out  being  expreflcd  in  the  deed,  there'  is  a  difference  between  '^* 
that  cafe  and  a  grant  of  land  with  common,  or  eftovers  to  be 
burned  there ;  for  if  one  let  the  land,  the  common  or  eflo- 
vers  will  not  pafs  without  a  deed  and  exprefs  words  therein, 
bepaufe  they  are  profiu  a  prendre  in  another's  foil,  and  are 
not  of  neceflity,  as  a  way  is,  for  land  cannot  be  ufed  with* 
out  a  way. 

An  office  may  be  granted  by  way  of  leafe,  provided  no  in-       OM<ef. 
convenience  or  injury  to  the  public  is  likely  to  enfue;  and  ^om.  Dig.  tit. 
it  may  be  granted  in  fee-tail,  for  life,  or  years,  or  at  will.        (b.  7,  scc.) 

But  an  office  to  which  a  truft  is  annexed,  or  which  con-  /^v/. 
cerns  the  adminiftration  of  juftice,  capnot  be  granted  for 
years,  for  then  it  would  go  to  the  executor,  or  adminiftra- 
tor,  or  ordinary,  and  might  be  feifed  upon  outlawry,  ^c. 
Therefore  the  office  of  marftial  of  the  King's  Bench  cannot  ^  14^,  |^^^ 
be  granted  for  years,  becaufe  it  is  an  office  of  truft  and  daily 
^ttendaace;  and  fuch  a  termor  for  years  may  die  inteftate, 
and  then  it  would  be  in  fufpence  until  adminiftration  is 
committed,  which  is  the  a£l  of  another  court. 

It  hath  however  been  held,  that  a  leafe  thereof  for  years  6  Mod.  57. 
duVing  the  life  of  the  grantee  is  good ;  for  hereby  the  danger  L^^t  (ao' 
of  the  oiSce  going  to  executors  is  avoided.  It  appears  alfo, 
that  the  dean  and  chapter  of  Wejlminper  made  a  leafe  for 
years  of  the  Gate-houfe  prifon  [fince  pulled  down3  and  the 
leiTee  had  committed  feveral  offences  which  amounted  to  a 
forfeiture,  for  which  the  office  was  feifed;  but  no  objec- 

I  4  tion 
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lion  was  m^dc  to  its  being  Idt  for  years*-«^There  feoms  to  ba 
a  difference!  jiowevsr,  between  the  two  cafes;  the  firfi* 
namely  that  of  the  marOial  of  the  King's  9ench»  (fince  Ke« 
gulated  by  fiatute  13  C  a,  c.  17.)  was  a  grant  from  the 
crowtti  in  whom  ail  offices,  in  reiation  to  the  adminiftra- 
ttpn  of  juftice,  are  originally  and  iohenently  lodged,  and 
therefore  for  the  crown  to  grant  out  fuch  office  for  yeara 
'  may  be  liable  to  the  objefiions  before  mentioned  $  but  in  the 
latter  cafe,  namely  tbat  of  the  gate»houfe  prifon,  the  dealt 
and  chapter  are  the  immediate  grantees  of  the  crown,  an4 
they  have  the  office  to  them  and  their  fuccefTots  for  ever  in 
fee,  and  are  perpetual  gaolers  themfelV^Si  and  anfvrerable 
to  the  crown,  notwithftanding  any  leafe  over  to  another  | 
and  therefore  they  alwayi  take  fecurity  of  fuch  under* 
leiTee  for  theif  own  indemnity. 

/i  V.  Buyitig  or  felling  offices  that  touch  thd  adminiftration  of 

juftice  or  the  revenue  it  prohibited  by  flat,  j  &6  £«  6*  ^«  16, 
Such  o$ces  as  do  not  concern  the  adminiftration  of  juf< 
tice,  but  only  require  flcill  and  diligence,  may  be  grante<| 
for  years,  becaufe  they  may  be  executed  by  deputies,  with- 
out any  inconvenience  to  the  public* 

Where  one  made  a  grant  for  years  of  the  ftewardDiip  of 
a  court-leet  and  court-baron,  it  was  held  void  as  to  the 
cour!»]eet,  being  a  judicial  office,  but  good  as  to  the  court- 
baron,  being  only  minifierial  and  the  fuitors  judges  thereof ; 
but  the  grant  appearing  afterwards  to  be  for  years  deter- 
minable upon  the  death  of  the  leffee,  it  was  held  good  for 
both,  becaufe  there  was  no  danger  of  its  coming  to  execu- 
tors or  adminiilrators. 

pro.  Car.  179.        An  office,  that  may  be  granted  at  all,  may  generally  be 

granted  alfo  in  reverfion ;  but  it  cannot  be  granted  as  a 

reverfion  and  by  the  name  of  a  reverfion,  for  there  is  no 

reverGon  of  an  office,  unlefs  it  be  an  office  of  inheritance; 

"  yet  it  may  well  be  granted  in  reverfion,  habendum  afier  the 

Com.  Dtg.  ti%   death  of  thp  grantee  for  life.     If  an  office  be  granted  in 

Pffii:cr(B.i4)   ygygrgQ^^  the  grantee,  upon  the  death  or  forfeiture  of  the 

former  officer,  mull  difcharge  his  duty  at  his  peril,  without 
notice  given  to  him  of  the  vacancy. 
/M.  (B.  11)         If  an  office  be  granted  durante  bene  placilo^  it  (hall  not 
|>c  determiiied  at  the  will  of  the  party,  tut  only  at  the  will 

of 
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of  the  king ;  ftnd  tbcrefbre  the  party  may  faricnier,  «ad  if 
forfeited,  it  fliall  be  footid  by  inquifitiim^  uidi  till  a  fiirw 
render,  or  forfeiture,  he  continues  ofiBcer. 

An  office  in  fee,  granted  by  a  fubjefi  generally,  may  be  Uij,  /q\ 
afligned :  though  it  be  an  office  of  truft ;  for  "  heir  **  in- 
eludes  afligns;  fo,  an  offitre  granted  to  ont  and  his  afligns, , 
may  be  afligned* 

But  an  office  of  trail  Cannot  be  affigned,  without  the  j^^j^ 
allent  of  him  who  granted  the  office. 

'A  covenant  may  be  to  Hand  feifed  of  an  office  to  the  ufe  a^j^ 
of  another. 

An  office  cannot  be  dcmifed  by  parol.  |^^'  **5^ 

Dignities  and  honours  cannot  be  granted  for  ye^n.  ^*c.  Abr.  rit. 

Franchifes  may  be  demifed,  except  indeed  in  fome  few  p  ^\. 
panictilar  cafes,  as  inhere  the  (ranchife  is  a  perfonal  inUfno- 
iiity,  &c.  Thus  a  fair  or  market,  either  with  or  without 
the  right  of  taking  toll,  either  there  or  at  any  other  public 
places,  as  at  bridges,  wharfs,  or  the  like,  may  be  demifed* 
Every  fair  is  a  market,  but  not  *  contra.  %  lnft.4o«,iii. 

Touching  corrodiei  and  penfions,  a  ccrrody  is  a  right  of  Ctrroiiies  ami 
fuftenance,  or  to  receive  certain  allotments  of  food  for  Psnfious. 
one*s  maltttentince :  in  lieu  of  which,  efpecially  When  due  '   ^*  ^^'  ^^ 
from  ecclefiaftical  perfons,  a  penfion  or  fum  of  money  is 
fometimes  fubftuuted;  and  thefe  are  chargeable  on  the  per- 
fon  of  the  owner  of  the  inheritance  in  refpeft  thereof*    It  New  Terms  of 
is  faid,  that  a  corody  may  be  due  to  a  con&mon  perfon  by         ^^' 
grant  from  one  to  another.    A  corody  is  either  certain  or  ^^  j^^  ^j^ 
uncertain,  and  may  be  not  only  for  life  or  years,  but  in  fee,  ^*^"  (^0 
If  one  hath  a  corody  for  life,  he  may  let  it  to  anothe;*,  or  to 
the  grantor  himfelf* 

An  annuity  is  an  annual  fum  of  money  granted  to  ano-     AnnuitUs, 
thcr  in  fee,  for  life,  or  years,  which  charges  the  perfon  of  coto'dj*'^!^' 
the  grantor  only ;  or  it  may  be  due  by  prcfcription,  which  Annuity  (a  i.) 
always  implies  a  grant.    .Such  annuity  may  be  demifed  by  juj,  (^  ^ 
way  of  affignment. 

Rents  form  the  laft  kind  of  incorporeal  hereditaments,        Reniu 
and  may  be  the  fubjed  of  a  leafe.  ^  A*  it  i^  ^^  importance 
in  a  work  like  this,  that  the  nature  of  rent  Qronld  be  under* 
fiood  by  the  reader,  we  fliall  here  ftate  more  particularly  the 
different  forts;,  though  as  to  the  remedies  for  the  recovery 

%  thereof, 
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thereof,  and  other  mattert.  incidental  to  this  fubjefi,  they 
will  be  found  under  the  feveral  heads  to  which  they  refpec- 
tively  belong. 

Section  IIL    0/ Rents. 

» 

sBl.  Cam.4z/  The  word  r^n^  orrender,  rediius,  BgniBt$  a  compenfa- 
tion  or  return,  it  being  in  the  nature  of  an  acknowledgment 
given  for  the  pofleiBon  of  fome  corporeal  inheritance.  It 
is  defined  to  be  a  certain  profit  i Suing  yearly  out  of  lands 
and  tenements  corporeal.  It  muft  be  a  profit:  yet  there  is 
no  occafion  for  it  to  be.  as  it  ufually  is,  a  fum  of  money  ; 
for  fpurs,  capons,  horfes,  corn,  and  other  matters  may  be 
rendered,  and  frequently  are  rendered  by  way  of  rent.  It 
may  alfo  confill  in  fervices  and  manual  operations;  as,  to 
plough  fo  many  acres  of  ground,  to  attend  the  king,  or  the 
lord  to  the  wars,  and  the  like;  which  fervices,  in  the  eye 
of  the>  law,  are  profits.  This  profit  muft  alfo  be  attain  ; 
or  that  which  may  be  reduced  to  a  certainty  by  either  party  : 
it  muft  alfo  \Sxkt  yearly  \  though  there  is  no  occafion  for  it 
to  iflue  every  fucceflive  year ;  but  it  may  be  referved  tvtxy 
fecond,  third,  or  fourth  year ;  yet,  as  it  is  to  be  produced 
out  of  the  profits  of  lands  and  tenements  as  a  recompence 
for  being  permitted  to  hold  and  enjoy  them,  it  ought  to  be 
referved  yearly,  becaufe  thofe  profits  annually  arife  and  are 
annually  renewed.  It  muft  iffue  out  of  the  thing  granted^ 
and  not  be  part  of  the  land  or  thing  itfelf ;  wherein  it  differs 
from  an  exception  in  the  grant,  which  is  always  of  part  of 
the  thing  granted.  But  it  muft  neceffaril/  iffue  out  of 
lands  and  tenements  corporeal  merely ;  that  is,  from  fome  in- 
heritance whereunto  the  owner  or  grantee  of  the  rent  may 

AWoodd.69.  have  recourfe  to  diftrain ;  for  there  is  no  doubt  but  the 
leffee  of  tithes,  an  avowfon,  or  any  incorporeal  beredita-t 
ment,  would  be  liable  to  an  a£lion  of  debt  for  the  rent. 
agreed  upon. 

•  Bi.C0m.4x.  There  are  at  common  law  three  manner  of  rents :  rcnt-% 
fervice,  rent-charge,  and  rent-feck.  Rent-fervice  is  fo 
called'becaufe  it  hath  fome  corporal  fervice  incident  to  it, 
as  at  the  leafl  fealty :  for,  if  a  tenant  bold  his  land  by 
fealty,  and  tenlhillings  rent,  or  by  fervice  of  ploughing 
the  lord's  land  and  five  (hillings  rent,  thefe  pecuniary  rental 

being 
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being  connefied  with  perfonal  fervices,  are  therefore  called 
rent-fervice ;  and  for  ihefet  in  cafe  they  be  behind  or  in 
arrear  at  the  day  appointed*  the  lord  may  difirain  of  com- 
mon right,  without  referving  any  fpecial  power  of  difirefs; 
provided  he  hath  in  himfelf  the  reverfion,  or  future  efiate 
of  the  lands  and  tenements,  after  the  ]eafe  or  particular 
eftate  of  the  leflee  or  grantee  is  expired.  A  rent- charge  is 
where  the  owner  of  the  rent  hath  no  future  intereA,  or  re- 
verfion  expefbnt  in  the  land:  as  where  a  man  by  deed 
maketh  over  to  others  his  whole  eftate  in  fee-fimple,  with 
a  certain  rent  payable  thereout,  and  adds  to  the  deed  a 
covenant  or  claufe  of  difirefs,  that  if  the  rent  he  in  arrear, 
or  behind,  it  (hall  be  lawful  to  difirain  for  the  fame:  in 
this  cafe  the  land  is  liable  to  the  difirefs,  not  of  common 
right,  but  by  virtue  of  the  claufe  in  the  deed;  and  there* 
fore  it  is  called  a  rent-charge,  becaufe  in  this  manner  the 
land  is  charged  with  a  difirefs  for  the  payment  of  it.— A  ^HK  ^^^ 
dear  rent-charge  muft  be  free  from  the  land-tax. 

If  a  rent-charge  be  granted  in  fee  with  a  claufe  of  dif-  Cro,]ac5xo, 
trefs,  and  a  fine  be  levied  of  the  lands,  to  the  ufe  and  in- 
tent that  if  the  faid  yearly  reni  Ihoiild  be  behind  and  no 
fufficient  difirefs,  the  grantee,  his  heirs  or  affigns,  may  enter 
till  the  rent  be  paid ;  on  ka^  a  year*s  r^ni  becoming  ar- 
rear,  the  grantee  may  enter :  for  this  is  not  a  condition, 
but  a  limitation  to  the  ufe,  and  fliall  be  conftrued  accord* 
ing  to  the  intent  of  the  parties ;  and  the  yearly  rent  was 
arrear,  when  any  of  the  half  year  was  arrear. 

If  a  rent- charge  be  granted  out  of  a  leafe  for  years,  it  Moor.  c.  450. 
bath  been  adjudged  that  the  grantee  may  bring  annuity 
when  the  leafe  if  ended. 

Rent- feck  or  barren  rent,  idem  efl  quod  reditus  Jiccus^  is  Bi.Com.  41, 
in  efied  nothing  more  than  a  rent  referved  by  deed,  but 
without  any  claufe  of  difirefs. 

.  There  are  alfo  other  fpecies  of  rents,  which  arc  reducible 
to  the  following  three.  Rents  of  affize,  which  are  the  cer- 
tain  efiabliflied  rents  of  the  freeholders  and  antient  copy, 
holders  of  a  manor,  and  which  cannot  be  departed  from : 
thofe  of  the  freeholders  are  frequently  called  chief-rents, 
rediius  capitaUs  i  and  both  forts  are  indifierently  denomi« 
pated  quit-rents,  quicH  redtius;  becaufe  thereby  the  tenant 
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Co.  Lict.  144.     goes  quit  attd  Ftee  of  all  other  fervices.    Rack-real  is  only 
Hug.  ».  5.        ^  j^^^  ^f  id^  f^Jl  ^,^|^^  ^f  ii,^  teneraent  or  near  it,    A  fee* 

farm^rent  it  ^  rent-charge  or  xient-(ervice»  which  is  referved 
on  a  grant  in  (te ;  the  name  is  founded  on  the  perpetuity  of 
the  rent  or  ferricei  not  on  the  qtuinihm. 

This  point  however  is  queftioned.  though  as  Mr.  Har* 
grave*%  feems  to  us  to  be  the  better  opinion,  we  have 
adopted  it.    Fide  Doug.  6oj. 

tBi.C0m.43.        A  grant  of  lands  therefore  referving  fo  confiderable  a 

rent,  was  indeed  only  letting  lands  to  farm  in  fee«fimple 

Hargrave*!  ».      in&ead  of  the  ufual  terms  for  life  or  years.    Since  the  fta. 

/ufra.  ^^^^  of  quia  emptor es^  Weftm,  18  Ed*  t.  fi*t.  it  feems  fuch 

grants  by  any  fubjefl  cannot  be  made,  becaufe  the  grantor 
parting  with  the  fee  is  by  operation  of  that  ftatute  without 
any  reverfion,  and  without  a  reverfion  there  cannot  be  a 
rent*(ervice« 

S  T.  R.  33S.  If  the  refervatioa  be  of  c6m«  as  in  the  cafe  of  an  hofpital 

renewed  leafe,  where  the  reddendufH  was  **  fo.  many  quar«i 
^'  ters  of  com,"  it  will  be  underfiood  to  mean  legal  quarters, 
reckoning  the  bufliel  at  eight  gallons;  although  the  old 
leafes  before  the  llatute  fi2  and  93  Car.  2.  c»  la.  contained 
the  fame  reddendum,  and  although  till  lately  the  leffees  paid 
by  compofition,  reckoning  the  buCbel  at  nine  gallons. 

il.Cem.43.  Thefe  are  the  general  divi&ons  of  rent;  and  the  dtfler* 

ence  between  them  4in  refpefi  of  the  remedy  for  recovering; 
them)  is  not  totally  aboliflied  by  ftat.  4  G.  a.  c.  28.;  as  alt 
perfons  may  have  the  like  remedy  by  difirefs  for  rents«feck» 
rents  of  affife,  and  chief- rents,  that  is  for  fuch  as  had  been 
paid  fpr  three  years,  within  twenty  years  before  the  palling 
that  afl,  or  for  fuch  as  have  been  fince  createdf  as  in  cafe 
of  rents  referved  upon  leafe. 

sut.  32U.  8.         By  ilatute  32  //.  8.  c.^j.  s.  1.  the  executors  oradmi- 

^'  ^^*  niftrators  of  tenants  in  fee-fimple,  tenants  in  fee-tail,  and 

tenants  for  term  of  life,  of  rents-fervice,  rent-charges, 
rents-feck,  and  fee-farms,  unto  whom  any  fuch  rent  or  fee* 
farm  be  due,  ihall  have  an  adion  of  debt  for  fuch  arrears 
agaiiift  the  tenants,  who  ought  to  have  paid  in  the  lifetime 
of  their  teftator,  or  againft  their  execttt<»^8  and  adminiflra* 
tors,  and  difirain  for  the  arrears  on  the  land  charged  with 
th^  payment^  fo  long  as  the  lands  continue  in  the  feifin  oir 

poQeflioa 


Sear.  III.]  0/  Rents.  125 

pofleffion  of  the  tenant  in  demefne,  who  ought  to  have  paid 
the  rent  or  fee^farm,  or  in  the  feifin  or  polTeflion  of  any 
other  perfon  claiming  only  from  the  fame  tenant  by  pur« 
chafe*  gift,  or  defcent,  in  like  manner  as  their  teftator 
might  have  done. 

S.  3*  If  any  man  have»  in  right  of  his  wife,  any  eftate  in 
rents  or  fee- farms,  and  the  fame  be  unpaid  in  the  wife's 
life,  the  hufband,  after  the  death  of  his  wife^  his  executon 
and  adminiftrators,  fhall  have  a£lion  of  debt  for  the  arrears, 
cr  may  diftrain, 

S.  4*  If  any  have  any  rents  or  fee-farms  for  term  of  life 
of  any  other  perfon,  and  the  rent,  £^f .  be  unpaid  in  the 
life  of  fuch  perfon,  and  after  the  fatd  perfon  doth  die,  he 
to  whom  the  rent  or  fee-farm  is  due,  his  executors  and  ad* 
miniftrators,  (hall  have  an  aQion  of  debt,  or  difirain  foe. 
the  fame. 

Statute  laC.  2.  c.  24.  s.  5.  provides  that  nothing  therein  ^^^^  nc.  s. 
contained  (hall  be  conftrued  to  take  away  any  rents  certain,  c*  H* 
or  other  fervice  incident  or  belonging  to  tenure  in  common 
focage,  or  the  fealty  and  diflrefs  incident  thereunto;  and 
that  fuch  relief  fhall  be  paid  in  refpe£l  of  fuch  rents  as  is 
paid  in  cafe  of  a  death  of  a  tenant  in  common  focage* 

Occaiionally  alfo,  aQs  of  parliament  empower  the  officers 
cf  government  to  grant  leafes  of  the  duties  thereby  impofed ; 
as  the  zEL  12  C.  2.  c.  23.  j.  27.  refpefiing  the  duties  of  ex« 
cife  upon  ale,  beer,  &c,  and  alfo  c.  2^,  j.  3.  of  the  fame 
fiatute;  &c. 
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CHAPTER   VI. 


For  what  Term  Leafes  may  be  made. 

Section  I.  Of  Tenants  for  Lifcy  and  how  created. 

Section  II.  Of  Tenants  for  Years^  abfolutely^  or  by 
way  of  Mortgage^  wherein  of  the  commencement ^ 
duration^  and  termination^  of  their  Tenancies ;  and 
ofthefurrender  and  renewal  of  Leafes. 


Section  I.    Of  Tenants  far  Life^  and  how  created. 
Torn.  Dig.  tit.    ry^ENANT  for  term  of  life  Diall  be  when  lands  are  de- 

Eftatcs  (E.  I*)  I 

«^  mifed  to  a  man  for  his  life,  or  for  the  life  of  another, 
or  for  the  life  of  himfelf  and  feveral  others.  So,  if  tenant 
for  life  by  curtefey  or  in  dower,  grants  his  or  her  eftate  over, 
the  grantee  fliall  be  tenant  per  auter  vie. 

jBuf.mdCo.         So,  if  lands  are  demifed  or  granted  to  a  man  generally. 

Lit.  412.  &c.  ^j^j  livery  be  made  upon  it,  fuch  demife  or  gram  to  ano- 
ther generally,  by  tenant  in  fee,  fliall  be  an  eftate  to  the 
leflee  for  his  own  life  :  for  his  life  is  greater  in  confideration 
of  law  than  another's  life ;  and  therefore  if  be  leafes  to  him 
in  remainder  or  reverfion  for  his  life,  he  (hall  have  it  after 
the  death  of  the  leffee,  for  it  was  not  a  furrender :  but  if  it 
be  by  tenant  in  tail,  it  (hall  be  for  the  life  of  the  leflbr ; 
for  that  is  all  he  can  lawfully  grant,  unlefs  he  leafe  ac« 
cording  to  the  {lat«  32  H.  8*  c.  ft8* 

WJ,  So,  a  demife  to  another  for  a  time  indeterminate,  pafles 

for  life,  if  livery  be  made. 

jLid.  Or  a  demife  of  things  which  lie  in  grant,  without  livery ; 

as  a  leafe  to  a  man  quamdiu  fi  bene  gejftrit;  to  a  woman 
durante  viduitate  or  dumfola\  to  hufband  and  wife  during 
coverture  ;  to  A.  as  long  as  be  inhabits,  or  pays  fuch  rent, 
or  till  he  be  preferred  to  fuch  a  benefice,  or  till  out  of  the 
profits  he  has  paid  log/.  or  other  fuiOi  or  during  his  exile, 

il 
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if  he  be  abfent  from  his   country  volantarily,  and  nol 
by  ediA. 

So,  if  the  king  grants  an  office  at  will,  and  a  rent  for  it  Bid. 
for  hit  life,  he  has  an  eftate  for  life  in  the  rent,  though 
it  determines  with  his  office. 

But  if  one  make  a  leafe  for  life,  and  fay  that  if  the  leflec  Co.  Lit,  iil. 
within  one  year  pay  not  ao  s.  he  (hall  have  but  a  term  for 
two  years  by  this ;  if  he  do  not  pay  the  money  he  has  only  ' 
a  leafe  for  two  years,  even  though  livery  of  feifin  be  made 
upon  it. 

With  refpe£l  to  the  quantity  of  intereft  that  he  poflefles,  Co- 1*11.43.1. 
tenant  for  life  has  a  freehold,  as  well  as  tenant  in  fee  or 
tail. 

Livery  of  feifin,  by  the  common  law,  is  neceflary  to  be  4BlCom.  314. 
made  upon  every  grant  of  an  eftate  of  freehold  in  heredita- 
ments  corporeal,  whether  of  inheritance  or  for  life  only. 
One  reafon  why  freeholds  cannot  be  made  to  commence 
in  futuTO^  is  becaufe  they  cannot,  (at  common  law)  be 
made  but  by  livery  of  feifin ;  which  livery  being  an  a£lual 
manual  tradition  of  the  land,  [for  the  word  '*  livery"  is 
probably  an  abbreviation  of  **  delivery,"]  muft  take  tStSt 
in  prafenti^  or  not  at  all. 

Livery  of  feifin  is  either  in  deed  or  in  law* 

Livery  in  deed  is  thus  performed :  the  lefibr,  or  his  at*  lUd,  315. 
torney,  together  with  the  leflee,  or  his  attorney,  (for  this 
may  as  efie&ually  be  done  by  deputy  or  attorney,  as  by  the 
principals  themfelves  in  perfon,)  come  to  the  land,  or  to 
the  houfe,  and  there,  in  the  prefence  of  witneffiss,  declare 
the  contents  of  the  leafe  on  which  livery  is  to  be  made. 
Then  the  leffor,  if  it  be  of  land,  delivers  to  the  leflee,  all 
other  perfons  being  out  of  the  ground,  a  clod,  or  turf,  or  a 
twig,  or  bough,  there  growing,  with  words  to  this  eflPeQ, 
"  I  deliver  thefe  to  you  in  the  name  of  feifin  of  all  the 
^*  lands  and  tenements  contained  in  this  deed."  But  if  it  be 
of  *a  houfe,  the  leflbr  muft  take  the  ring,  or  latch  of  the 
door,  the  houfe  being  quite  empty,  and  deliver  it  to  the  leifee 
in  the  fame  form,  as  in  the  cafe  of  land ;  and  then  the 
leflee  muft  enter  alone,  and  (hut  to  the  door,  and  then  open  it, 
and  let  in  the  others.     If  the  conveyance  be  of  divers  lands, 

lying  fcattered   in  one  and  the  fame  county,  and  then 
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ia  the  leflbr's  poflefiion,  livery  of  feiGqof  any  parcel  in 
the  name  of  the  refidue  is  fufficient  for  all;  but  if  they  be  in 
ieveral  CQunties*  there  muft  be  as  many  liveries  as  there  arc 
counties ;  for  if  the  title  to  thefe  lands  comes  |o  be  difputed, 
there  muft  be  as  many  trials  as  there  are  counties,  and  the 
jury  of  one  county,  are  no  judges  of  the  notoriety  of  a  fa£l 
3n  another.  Alfo,  if  the  lands  be  out  on  le^fe,  though  all  lie 
in  fame  county,  there  mud  be  as  many  liveries  as  there  ^re- 
tenants ;  becaufe  no  livery  can  be  made  in  this  cafe,  but  by 
the  confent  of  the  particular  tenant,  and  the  con  fen  t  of  one 
vrill  not  bind  the  reft. — In  all  thefe  cafes,  it  is  prudent 
and  ufual  to  endorfe  the  livery  of  feifin  on  the  back  of  the 
•  deed«  fpecifying  the  manner,  place,  and  time  of  making  it, 
together  with  the  names  of  the  witne(fes« 
tbid.  316.  Livery  in  law  is  where  the  fame  is  not  made  on  the 

land,  but  in  fight  of  it  only  ;  the  leflbr  faying  to  the  leflfee, 
•*  I  demife,  grant,  and  to  farm  let^  fuch  land  unto  you, 
•*  enter  and  take  poffeflion.'*  Here  if  the  leflbr  enters  dur- 
ing the  life  of  the  leflbr,  it  is  a  good  livery,  but  not  other- 
wife  ;  unlefs  indeed  be  dare  not  enter  through  fear  of  his 
life,  or  bodily  harm ;  and  then  his  continual  claim  made 
yearly  in  due  form  of  law,  as  near  a4  poflible  to  the  lands, 
will  fuffice  without  entry ;  and  fuch  continual  claim  by  te» 
nant  for  life  is  fufEcient  for  him  in  reverflon  or  remainder. 
This  livery  in  law  cannot  however  be  given  or  received 
by  attorney,  but  only  by  the  parties  themfelves. 

Com.  Dig.  tit.        If  a  man  leafes  to  A.  for  years,  remainder  to  B.  in  fee,  in 
^coffmcnt         j^. j^  ^^  j^^  J.  j^^  j^^  ^yjl  make  livery  to  A. 

iBid.  If  a  leafe  be  to  A.  and  B.  liyery  to  one  of  the  leflees  is 

futhcienty 

shep.T0uch.272      A  leafe  for  life  of  any  thing  whatfoevcr,  whether  it  lie 

144.314^'        >"  livery  or  in  grant^  if  it  be  in  effc  before,  cannot  begin 

at  a  day  to  come ;  for  an  eftate  of  freehold  cannot  com- 
mence tit  ^/iir^/ 

$hep.Touch.i72      Therefore  if  a  leafe  be  made  habendum  from  Michaelmas 

next,  or  from  the  day  of  the  making  of  it  [this  however  is 
either  inclufive  or  exclu&ve,  videpojicd]  or  after  the  death 
of  the  leflbr,  or  after  the  death  of  J.  S.  to  the  leflee  for 
life,  this  leafe  is  not  good. 

i^d.  zio.  So  alfo  where  one  d<>tb  jnake  a  leafe  of  land  to  another 

for 
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for  years,  the  remainder  to  a  ftranger  for  life,  in  thU  cafe 
livery  of  feifin  muft  be  bad  and  made  to  the  leffee  for  years, 
or  elfe  nothing  will  pafs  to  him  in  remainder,  and  yet  the 
leafe  for  years  will  be  good. 

But  livery  of  feifin  is  not  needful  or  requifite  to  be  had  Uid. 
and  made  in  cafes  where  fuch  eftate  for  life  is  made  or  granted 
of  any  lands  by  matter  of  record ;  nor  where  fuch  eflate  is 
created  by  way  of  covenant  and  raifing  of  ufe,  or  of  ex- 
change, or  endowment;  nor  where  fuch  eftate  is  pafled  or 
granted  by  way  of  furrender,  devife,  releafe,  or  confirma. 
tton ;  or  by  way  of  increafe  or  executory  grant ;  as  when 
the  fee-fimpie  is  granted  to  the  leflee  for  life  or  years  in  pof- 
feflion. 

Neither  is  it  requifite,  or  can  be  made,  where  any  incor-  Ihid, 
poreal  hereditaments  are  granted  for  life.  Nor  is  it  requi- 
fite in  fome  cafes,  where  an  eftate  of  freehold  is  made  of  a 
corporeal  thing ;  as  if  a  houfe  or  land  belong  to  an  office, 
^d  the  office  be  granted  by  deed,  the  houfe  or  land  paffes 
as  incident  thereunto.  So  if  a  houfe  or  chamber  belong  to 
a  corrody. 

Neither  is  it  needfAl,  where  one  doth  grant  to  me  and  my  ibid.  211; 
heirs  all  the  trees  growing  on  his  ground ;  for  tbefe  will 
pafs  without  livery  of  feifin  at  all. 

Though,  if  a  man  makes  leafes  for  three  lives,  there  muft  iLd.Raym.i65« 
be  livery  ;  yet,  if  tenant  for  life  with  power  to  make  leafes 
for  three  lives,  makes  a  leafe  accordingly,  livery  is  not  ne- 
celfary. 

Livery  within  view,  and  entry  afterwards,  are  equal  to  a  cUb.  L.  of  Teoe 
livery  on  the  land  itfelf ;  and  if  a  man  cannot  enter  for  fear 
of  outrage,  yet  it  is  good ;  fo  alfo  is  a  claim  within  view 
good,  where  a  man  fears  to  enter :  for  in  both  cades  a  man 
ought  to  take  pofTeffion  where  he  can,  becaufe  it  is  the 
change  of  poffeffion  that  makes  the  notoriety  in  both  cafes.  ' 

Section  II.  Of  Tenants  far  Years^  abfolutdv^  or  by  way 
of  Mortgage;  wherein  of  the,  commencement ,  duration^  and 
termination  of  their  Tenancies:  and  of  the  furrender  and 
renewal  of  Leafes. 

Tenant  for  term  of  years  (hall  be,  where  a  man  lets  lands.  Com.  Dig.  tit. 
tenements,  or  hereditaments  to  another  for  a  term  of  cer-.      '^      ' 

K  tain 
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tain  years ;  and  every  eftate  which  mnfl-e*piie  at  a  pertdd 

certain  and  prefixed,  by  wbatcrer  ytotis  createtf^  is  an  eSatr 

for  years, 
i  Bl.  Com.  143.      Therefore  this  eftate  is  ffe<juently  called  a  term,  termnni, 

becaufe  its  duration  or  contrnnrance  is  bounded,  limited,  and 
Shep.  Touch,  determined.  It  is  prop^crly  called  a  term  of  years  when  the 
1. 14, 2  7'        j^^j.^  .^  made  for  idh,  a  hundred,  a  thonfand  years  and  the 

like,  as  the  leffor  and  leffee  agree  ;  for  the  word  term  doth 
not  only  fignify  the  limits  and  limitation  of  time,  but  alfo 
the  eftate  and  intereft  that  doth  pafs  for  thatt  time. 
t  $aik.  154.  Such  terms  are  frequently  created  for  particular  ptirpofes, 

as  to  raife  portions,  &c.  and  when  the  purpofe  is  anfweredr 
they  attend  the  inheritance ;  fo,  they  are  created ,  as  ban 
6owpr597«  been  before  mentioned,  by  way  of  mortgage.  Lands  are  of- 
ten conveyed  in  the  natore  of  a  leafe  for  long  term»,  as  five 
hundred  years,  &c.  in  order  to  raife  portions,  and  for  other 
purpofes,  in  family  fettlements,  and  fbch  are  not  accounted 
Ibafes,  but  terms  to  atteiid  the  inheritance  ;  no  man  has  m 
Kekfe,  for  example^  of  two  thonfiind  years,  as  a  leafe,  but  at 
a  term  to  attend  the  inheritance.  Half  the  titles  -is  the 
kingdom  are  fo. 
iBi.C0m.143.      An  eftate  for  a  thonfend  years  is  only  a  .cbattcf,  and 

reckoned  part  of  the  perfonal  eftate. 
Go.  R.  ro.  p.87.      Therefore,  if  a  leafe  be  devifed  to  one,  attd  the  hein  male 
Off  his  body,  yet  bis  executors  fliati  have  it:  for  a  term  i» 
but  a  chattel,  which  cannot  be  entailed,  and  fuch  devifee 
may  well  alien  the  term  to  whom  he  pleafes. 
a  Venc.  tf4^  $.      If,  however^  it  be  limited  to  attend  the  inheritance^  it 

may  be  entailed  }  though  the  entail  erf  the  inherrunce  and 

of  the  term  be  by  difiefent  claules^  or  deeds  executed  at 

di8erent  times* 

Commencemtnt     With  refpe£l  to  the  ccnnmencefQent  of  a  leafe  for  years, 

^a  Leafe /9r   3^  \^  j,  ^  m^^^  chattel,  it  may  be  made  to  commence  either 

%  Bl  Com.  I      ^^  pTofinti^  or  in  fuiuro\  according  to  the  agreement  of  the 

fthep.  Touch,     parties ;  and  the  leafe  that  i«  to  commence  in  futufff^  is 

i^d,  %n^        called  interejft  iermni^  ot  future  intereft*— A  leafe  for  je^s 

therefore,  may  begin  at  a  day  to  come,  as  at  Michaelmas 

next,  or  for  three  or  ten  years  after,  or  after  the  death  of 

the  leflbr^  or  of  /•  5.  attd  ia  at  good  as  where  it  doth  begin 

*  pTef((ntly« 

A  Itofe 
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■ 

A  leafe  to  commence  after  the  determinauon  oE  a  prior.  Cro.  Car.  t^^, 
leafe,  fliall  begia  prefenilj*  if  the  prior  leafe  was  void  at  ^^'* 
law ;  To  a  leafe  to  coouneoice  adje/ium  aununciaHonis^  af- 
ter the  determinaii0n  of  a  foarmer  leafe»  is  as  good  as  if  it 
hed  been  afeflo^  &c. 

For  a  leafe  intended  to  commence  injuhtro^  which  mif'^  Rid,  400; 
recites  the  prior  leafe  on  which  it  depends  in  a  material 
{>oint9  (hail  begin  immediatel)r« 

This  rule,  that  if  the  former  leafe  be  mifrectt«d  in  the  Bac.  Abr.  ttt. 
date,  6[fc.  and  a  new  leafe  made*  to  begin  after  the  eapir** 
tionof  the  faid  recited  leafe*  that  fnch  new  leafe  (hall  be- 
gin  prefcnttyy  holds  as  well  in  the  letffe  itfelf^  as  where  the 
jury  find  an  indenture  of  leafe,  whereby  it  is  recited^  that  the 
leflbr  made  fuch  former  leafe  of  foch  date  and  under  fuch 
rent,  without  finding  it  in  faft,  but  only  by  way  of  recital 
in  the  deed,  fuch  fecond  leafe  (faall  in  conftru£Hon  of  law 
be  adjudged  to  begin  prefently,  though  in  the  deed  it  is  li- 
mited to  begin  after  the  expiration  of  the  firft  leafe  fo  re-* 
cited ;  becaufe  the  jury  do  not  aSually  find  the  firft  leafe, 
but  only  a  recital  of  it  in  another  deed,  which  recital  may 
be  falfe  for  ought  that  appears  to  the  Court;  and  then  the 
fecond  leafe  fliall  begin  prefently,  as  if  no  fuch  firft  leafe 
were  at  all,  fince  the  not  finding  it  efiFcftuaHy  is  as  if  there 
were  none  fuch  made* 

With  regard  to  the  date  of  a  leafe,  it  was  formerly  held  2  SaJk.4ri^ 
that  a  leafe  to  commence  a  datu  included  the  day  of  the 
date,  but  that  a  diedatus  excluded  the  day. 

But  it  has  fince  been  held,  that  the  word  ••  from"  may  cowp.7i4, 
mean  either  inclufive  or  excluCve,  according  to  the  context 
and  fubjeft  matter. 

Therefore,  where  the  plaintiff  in  cjeftment  declaredupron  gae.  Al>r.tit/ 
a  leafe  for  years,  habendum  from  the  fealiog  and  delivery,  Leaf«(I^  i.) 
and  declared  that  the  fealing  and  delivery  was  1^  Maii^  and 
that  the  eje£lment  was  the  fame  day;  it  was  moved  in 
arreft  of  judgment,  that  the  ejectment  could  not  be  fuppofed 
the  fame  day,  for  the  leafe  did  not  begin  till  the  next  day 
enfuing  the  IJealing  and  delivery*  But  the  Court  difallowed' 
the  exception  ;  for  where  the  leafe  is  to  begin  from  the  time 
of  the  fealing  and  delivery,  or  generally  to  hold  for  twenty- 
one  years  next  following,  the  eje£lment  may  well  be  fup,<< 

K  a  pofed 
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pofed  to  be  the  fame  day :  for  the  beginning  of  the  leafe  i» 
prefently  upon  the  fealing  and  deliTery ;  ^nd  therefore  fucb 
leafe  ihall  end  at  the  fame  time  and  hour. 
Cro.  Jac.  as8.        ^  leafe  "  frota  the  day  of  the  date,"  and   "  from  hence- 

'*  forth,"  is  the  fame  thing. 

Bac.  Khr,  Indeed,  as  to  the  date,  that  may  be  confidered  at  either  as 

an  impoffible  date,  or  an  uncertain  date,  between  which  the 

general  difiRsrence  taken  in  the  books  is,  that  if  a  leafe  be 

made  to  begin  from  an  impoflible  date«  there  the  leafe  ihall 

take  eflFe£l  from  the.  delivery ;  becaufe  it  could  not  be  any 

part  of  the  agreement' between  the  parties,  as  from  the  30th 

f  Mod,  i8o«  ^  day  of  February ^ox  the  32d  day  of  April  next : — but  where 

the  limitation  is  uncertain,  as  a  leafe  made  the  loth  day  of 

OSober^  habendum  from  the  20th  day  of  November^  without 

•  faying  what  November  was  meant,  whether  lafi-paft,  or  next 

enfuing,  or  what  oihtx  November^  the  leafe  is  thereby  vitU 

a  ted,  becaufe  the  limitation  was  part  of  the  agreement,  but 

the  Court  cannot  determine  it,  not  knowing  bow  the  con- 

tra£l  was. 

Bac*  4lnr.  So,  where  a  leafe  is  made  to  begin  from  the  nativity  of 

our  Lord  laft  pad,  without  faying  from  the  feaft  of  the  na- 
tivity, this  leafe  fliail  begin  prefeotly ;  becaufe  it  could  be 
no  part  of  the  agreement  between  the  parties  that  the  leafe 
ihould  begin  from  the  nativity  itfelf,  which  is  pail  fo  many 
hundred  years  ago  ;  and  therefore  for  this  impolfibility  of 
relation;  the  leafe  (hall  begin  prefently: — but  if  it  were  to 
begin  from  the  nativity  of  our  Lord  generally,  or  next  enfu- 
ing, omitting  the  word  feaft,  Twifden  was  of  opinion  that 
fuch  a  leafe  fhould  be  void  for  the  uncertainty  of  the  com- 
SkL46].  mencement;  but  Siderfin  in  reporting  the  cafe,  makes  a 

qucere^  if  it  fliall  not  begin  prefently ;  and  in  truth,  this 
feems  the  mod  reafonable  opinion,  for  as  to  impoflibility  of 
relation,  there  is  the  fame  in  this  as  there  is  in  the  other, 
and  therefore  by  the  fame  reafon,  it  (hall  begin  prefently. 
The  editor  of  £^r^n  afks  what  found  reafon  can  be  alTigned 
why  it  fliould  not  commence  from  the  Ch  riftmas  intended 
by  the  parties  ?  which  well  applies  to  the  leafe  to  begin  from 
the  nativity  of  our  Lord  next  enfuing  ;  if  not  to  the  former, 
w  ^/t^'  Where  leffee  for  an  hundred  years  made  a  leafe  for  forty 

years  to  B.  if  he  ihould  fo  long  live,  and  after  leafed  the 

fame 
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fame  lands  to  C.  habendum  for  twenty-one  years  from  ibe 

end  of  the  term  of  B.  to  begin  and  be  accounted  from  the 

date  of  thefc  prefents ;  and  the  queftion  was,  if  the  leafe  to 

be  fliould  be  faid  to  begin  prefently,  or  after  the  term  of 

B?  the  judges  were  clearly  of  opinion,  that  the  leafe  to 

C.  fliould  pot  be  accounted  from  the  time  of  the  date,  but 

from  the  end  of  the  term  of  B.  becaufe  by  the  firft  words  it 

is  a  good  leafe  in  reverfion  in  that  manner,  and  then  it  (hall 

not  be  made  void  by  any  fubfcquent  words,  or  as  Cake,  faid, 

the  laft  words  ought  to  be  conftrued  to  give  an  intereft  as  a 

future  intereft  prefently,  and  the  aftual  poffcffion  after  the 

expiration  of  the  6rft  forty  years  is  well  granted  by  the 

£rft  words^ 

In  ejearacnt  the  plaintiff  declared  upon  a  leafe  made  14th  ^^^^^'^^'^[[^ 
Jan,  36  Eliz.  from  Ckriflmas  before  for  three  years,  and 
upon  evidence  the  plaintiff  (hewed  a  leafe  bearing  date  13th 
Jan.  the  fame  year,  and  proved  to  have  been  then  execut- 
ed ;  and  it  was  moved,  for  this  variation  between  the  de- 
claration and  the  evidence,  that  the  jury  might  be  dif- 
chargcd:  but  Anderfon  C.  J.  faid,  that  the  evidence  was 
fufficicnt  to  fupport  the  declaration ;  for  if  the  leafe  was 
fealed  and  deliverecl  13th  Jan.  it  was  then  a  leafe  14th  Jan. 
quod  ceteri  jufiiciarii  concejerunt 

A  leafe  may  commence  at  one  day,  in  point  of  computa-  2  Bur.  ic9«i 
lion,  and  at  another  in  point  of  interefl. 

Therefore,  a  leafe  "  to  hold  from  a  day  paft  for  fifty  years  Ihid. 
•*  then  next  enfuing,  the  faid  term  to  commence  and  begin 
**  immediately  after  the  determination  of  an  exifiing  leafe 
**  in  the  fame  premiffes,'*  was  not  efteemed  uncertain  at  its 
commencement. 

So,  ^\t2it  habendum  to  ihe^  leffee  for  his  life,  which  term  Cro-.EiU,  269. 
ihall  begin  after  the  determination  of  a  previous  term  for 
three  lives,  is  good. 

So,  if  an  indenture  of  demife  bear  icfle  25th  March^  15  Bac.  Abr, 
Car.  and  is  delivered  the  day  of  the  date,  and  the  haben- 
dum is  from  and  after  the  day  of  the  date  of  thefe  prefents, 
for  and  during  the  time  and  term  of  feven  years  from 
henceforth  next  and  immediately  following,  fully  to  be 
eorapleat  and  ended,  this  leafe  begins  in  computation  from 
^e  delivery  of  the  deed,  which  was  the  day  of  the  date,  and 
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in  intereft  the  next  day  after  the  date,  and  fo  all  the  words 
wUl  have  ap  operation :  for  it  appears  that  he  was  not  to 
hate  the  pofleflion  till  the  next  day  after  the  date,  foy  the 
words  ^indum  from  and  after  the  day  of  the  date»  which 
excludes  the  day  of  the  date ;  bpt  th^t  the  feven  years  (hould 
comi)ience  by  computation  from  the  delivery,  tnz*  from 
liencefonh,  which  refers  to  the  limitation  of  thefeven  years. 
j/^ij^  In  ejeAment  the  plaintiflFdeclared,  that  J.  $,  demifed  to 

him  per  quodi"  Jcriptum  ohligaiqrium  fuch  lands  kaiend'  i  die 
datus  indentur^pr^dift* ;  on  not  gutlty  pleaded,  it  was  found 
and  adjudged  fpr  the  plaintiff  in  Ireland:  and  it  being  af* 
figned  for  error  here,  that  there  was  no  timp  fpecified  when 
this  leafe  fliopld  begin,  for  it  was  kabei^d*  a  die  datus  indent 
tursp  pradiS' ;  ^nd  no  indenture  was  mentioned  before,  but 
only  fcriptum  Qbligatorium;  yet  per  Curiam  it  was  refolved, 
that  the  writing  fli^uld  be  intended  an  indenture,  though 
improperly  called  fcriptun^  obligatoriupit  for  tevery  deed 
pbligeth ;  or  if  it  ihottld  not  be  intmded  an  indenture,  then 
it  begins  preCently,  as  if  it  had  been  from  ai>  iroppffible  li- 
mitation, as  the  40th  of  Sept.  or  fuch  like. 
6Hcp.  Touch.  But  all  leafes  for  years,  whether  they  begin  in  pra/entz^ 
'"  or  infuturOj  muft  be  certain ;  that  is,  they  muft  have  a  cer- 

tain beginning,  and  certain  ending,  and  fo,  the  continuance 
of  the  term  muft  be  certain  \  otherwife  they  are  not  good. 
f^'^'  Yet  if  the  years  be  certain,  when  the  leafe  is  tp  uke  effe£l 

in  intereft  pr  pofleflion,  it  is  fufficient,  for  until  that  time 
it  may  d.epend  upon  nin  uncertainty,  t^i;.  upon  a  poflible 
contingent  precedent  before  it  begin  in  pofl*eflion  or  intereft, 
or  upon  a  limitation  or  condition  fubfequent ;  but  in  cafe  it 
\%  to  be  reduced  to  a  certainty  upon  a  contingent  precedent, 
the  contingent  muft  happen  in  the  lives  of  the  parties :  and 
though  there  appear  no  certainty  of  years  in  the  leafe,  yet 
if  by  reference  to  a  certainty  it  may  be  made  ceruiiii  it  is 
fufficient. 

|T,  R,4«3.  ^t  if  a  Icafc  be  granted  for  twenty-one  years  after  three 

lives  in  being ;  though  it  is  unceruin  at  firft  when  that  term 
will  commence,  becaufe  thofe  lives  are  in  being,  yet  when 
they  die  it  is  reduced  to  a  certainty,  and  id  certum  e/i  quod 
€erium  reddi  pot^Jl^  that  is  cert^n  which  can  be  rendered 

So 
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So  if  A.  Ceiled  of  lands  in  fee,  grant  to  B.  that  when  B:  Shep.  Toucfa. 
fliall  pay  to  A.  twenty  fliillings,  that  from  thenceforth  he  ^^^' 
fliall  boM  the  land  for  twenty-one  >ears,  and  after  B.  pays 
the  twenty  AiHings ;  in  this  cafe,  S.  &all  have  a  good  leafe 
for  twenty-one  yeara  iiroia  thqiceCoriJi. 

So  if  A.  grant  to  B.  that  if  his  tenant  for  life  fliall  die,  that  Uij, 
B.  (ball  have  the  land  for  ten  years,  this  is  a  good  leafe :  and 
if  one  majces  a  leafe  for  years  after  the  death  of  £L  if  C.  die 
within  ten  years;  this  is  a  good  leafe  if  C*  die  within  the  ten 
yean,  otfaerwife  not. 

So,  if  a  leafe  for  years  be  made  of  land  in  leafe  for  life,  itiM 
to  have  and  to  hold  from  the  death  of  the  tenant  for  life  ;— 
or  to  have  and  to  hold  from  Michaelmas  next  after  the  death 
of  the  tenant  for  life;— or  from  Michaelmas  neict  after  the 
determination  of  the  eftate  of  the  tenant  for  life ;  thefe  are 
good  (eafes. 

Even  if  one  make  a  leafe  to  begin  after  the  death  of  J.Ss  l^'d. 
and  to  continue  until  Michaelmas^  which  (hall  be  anna  Do» 
mini  i6jO,this  is  a  good  leafe. 

So,  if  a  man  make  a  leafe  to  B.  for  ninety  years,  to  h^a  ibid.  ^^^ 
after  the  death  of  A>  on  condition  to  be  avoided  upon  the 
doing  of  divers  afis  by  others;  and  afterwards  makes  another 
leafe  of  ebe  land,  habettdum  after  the  determination  or  re- 
derapcion  of  the  former  leafe;  it  feems  this  is  a  good  leafe 
and  certain  enough. 

So,  if  a  man  have  a  leafe  of  land  for  an  hundred  years,  Uid.  271* 
and  he  make  a  leafe  of  this  land  to  another,  to  have  and  to 
hold  to  him  for  forty  years,  to  begin  after  his  death;  this  is 
a  food  leafe  for  the  whole  forty  years,  if  there  (hall  be  fo 
many  of  the  hundred  years  to  come  at  the  time  of  the  death 
of  the  leflbr.  So  if  he  grant  all  his  eftate,  or  all  his  term^ 
or  all  bis  intereft,  in  the  premifes  of  the  deed,  and  then  fay, 
to  have  and  io  hold  the  land,  C3q.  to  the  grantee  for  all  the 
refidue  of  the  term  of  an  hundred  years  that  (hall  be  t6 
come  at  the  time  of  his  death;  by  this  the  whole  eftate  and 
iotcreA  of  the  grantor  in  the  land  doth  pafs  prefently,  by 
•chefe  words  in  the  deed ;  and  if  in  this  cafe  the  leftee  for  an 
hundred  ^ears  make  a  leafe  of  the  land,  to  have  and  to  bold 
after  h|i|  death  for  an  hundred  years ;  this  will  be  a  good 
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leafe  for  as  many  of  the  firft  hundred  years  as  (hall  be  to 
come  at  the  time  of  his  death. 

l^iJ.  474.  So,  if  A.  doth  make  a  leafe  of  land  to  B.  for  fo  many  years 

as  B.  hath  in  the  manor  of  Daie^  and  £>  hath  then  a  leafe 
for  ten  years  in  fuch  manor ;  thi^  is  a  good  leafe  for  ten 
years. 

^^''^-  So,  if  a  leafe  be  made  during  the  minority  of  J.S.  or  un- 

til J.  S.  (hall  come  to  the  age  of  twenty-onc  years,  thefe  arc 
good  leafes ;  and  if  J^.  S.  die  before  he  come  to  his  full 
age,  the  leafe  is  ended.  So,  if  a  man  make  a  leafe  for  twenr 
ty«one  years,  if  J.  S.  live  fo  long; — or  if  the  coverture  be- 
tween J.  S.  and  D.  S.  (hallfo  long  continue;— or  if  J.  S. 
(hall  continue  to  be  parfon  of  Dale  fo  long;  thefe  and  fuch 
like  leafes  are  good. 

jUc.  Abr.  tit.  jf  one  makes  a  leafe  to  A.  for  twenty-one  years,  and  after " 
makes  another  leafe  to  S.  for  years,  to  begin  from  the  end 
and  expiration  of  the  aforefaid  term  of  twenty -one  years  de- 
mifed  to  A» ;  and  then  the  leafe  to  A.  is  determined,  either 
'  by  an  exprefs  furrender,  or  by  an  implied  furrender  in  law, 
as  by  A.'s  acceptance  of  a  new  leafe  for  life  from  the  le(ror, 
the  leafe  to  A.  (hall  begin  prcfently ;  but  if  the  leafe  to  B. 
had  been  to  begin  after  the  end  and  expiration  of  the  afore- 
faid twenty.one  years,  there  the  leafe  to  B.  (hould  not  be- 
gtn  upon  the  furrender,  forfeiture,  or  other  determination 
of  the  firft  term  to  A.  till  the  twenty-one  years  aflually  run 
out  by  effluxion  of  time;  the  reafon  of  which  difference  is, 
that  in  the  firft  cafe  the  word  **  term"  comprehends  as  well 
the  eftate  or  intereft  in  the  land,  as  the  time  for  which  it  is 
demifed,  and  therefore,  the  fecond  leafe  being  limited  to  be- 
gin  from  the  end  and  expiration  of  the  aforefaid  term  of 
twenty-one  years,  whenever  the  term  is  determined,  the 
leafe  to  B,  (hall  begin;  but  in  the  other  cafe, the  leafe  to  B* 
is  not  to  begin  till  afur  the  end  and  expiration  of  the  twen- 
ty-one years,  which  cannot  be  ended  but  by  effluxion  of 
time. 

Cro.  Jac.  71.  So,  it  was  held  that  a  provifo  in  a  leafe  for  years  to  A.  to 
re-enter  if  leffee  died  within  the  term,  is  a  mere  condition ; 
and  not  a  limitation  ;  and  a  fecond  leafe  habendum  cum  pqfi 
mortem  five  per  mortem  fur fum  redditionem  feu  forisfaSu' 

ran^ 
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ram  pradiSi  A.  zfacari  accident,  is  good,  and  commeheei 
when  the  firft  term  \s  determined  by  effluxion  of  time. 

So,  if  onjc  makes  a  leafe  to  another  for  fo  many  years  as  ^^^*\' 
^.  S.  fhali  name,  this  at  the  beginning  tf  uncertain;  but 
when  J.  S.  hath  named  the  years,  (in  the  life«time  of  the 
leflbr),  this  afcertains  the  commencement  and  continuance 
of  the  leafe  accordingly.— But  if  the  leafe  had  been  made 
for  fo  many  years  as  the  executors  of  t)ie  leflbr  (hould  name, 
this  could  not  he  made  good  by  any  nomination;  becauCe 
to  every  leafe  there  ought  to  be  a  leflbr  and  leflee;  and  here 
the  nomination  which  afcertains  the  commencement  not 
being  appointed  till  after  the  death  of  the  leflbr,  maices  the 
learfe  defe£live  in  one  of  the  main  parts  pf  it,  vi^.  a  leflbr, 
and  therefore  of  confequence  muft  be  void;  which  is  aUo  the 
reafon  that  in  the  firft  cafe  the  nomination  ought  to  be  made 
in  the  life- time  of  the  leflbr,  and  not  by  J.  S.  after  his 
death,  for  then  it  will  be  void. 

A  leafe  in  reverfion  of  feveral  parcels  of  land,  made  to  Cro.  EU».  S99. 
commence  on  the  happening  of  feveral  contingencies,  (hall 
take  eSe£l  and  commence  i:erpe£lively  as  thofe  contingen- 
cies happen. 

In  a  cafe  where  B.  had  a  leafe  for  twenty-one  years  of  co-  ^^  Abr.«tf 
pyhold  lands,  to  commence  after  the  determination  of  the  ^^'^* 
eftate  which  A.  at  that  time  had  therein,  apd  the  widow  of 
A*  being  entitled  to  her  free-bench,  and  happening  to  out- 
live her  hufband  twenty-one  years,  it  was  held  by  the  Lord 
Chancellor,  that  the  eftate  of  the  wife  was  only  an  excre- 
fcence  of  her  huiband's  eftate,  which  did  not  determine  till 
the  wife's  death,  at  which  time  the  leafe  made  to  B.  Oiould 
commence  and  continue  for  twenty-one  years. 

A  leafe  for  years,  referving  rent  "  after  the  rate"  of  18  /.  ,  Mod.  78, 
a  year,  i$  void  for  uncertainty. 

As  toleafes  void  for  uncertainty  in  refped  to  the  time  of  Shep.ToucK. 
their  commencement,  if  A.  be  feifed  of  land  in  fee,  and  ^^^* 
leafe  it  to  B.  for  ten  years,  and  it  is  agreed  between  them 
that  B.  Ihall  pay  to  A.  100 /•  at  the  end  of  the  faid  ten  years, 
and  that  if  hedofo  and  fliallpay  the  faid  100/.  and  100 /• 
at  the  end  of  every  ten  years,  that  then  the  faid  B.  thai  I  have 
a  perpetual  demife  and  grant  of  the  premifles  from  ten 
years  to  ten  years  continually  following  extra  memoriam 

Jiominum^ 
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hmdnmu^  &c* ;  thif »  tltboui^  it  be  a  good  leafis  for  tbe  iirfl 
ten  yean,  yti  it  is  roid  for  ill  the  reil  for  inKertatnty , 

iLtt7^  S09  if  the  lofior  grant,  tlie  land  to  another*  to  hare  and 

4ohold  to  him  for  and  Airing  ail  the  refidue  of  tfce  term  of 
one  hnndrcd  years  that  (hall  be  to  come  at  the  time  of  the 
death  ot  the  grantor,  this  is  void  for  uncertainty :  bad  he 
granted  all  his  eftate,  or  term,  or  intereft,  it  had  bees 
otberwife.    Vide  anie^  p.  135* 

Uid»  So,  it  is  faid,  if  a  leafe  be  made  to  A*  for  eighty  )rears,  if 

ht  live  fo  long,  and  if  he  die  within  the  faid  term  or  aKen 
the  premifles,  that  then  his  eftate  (hall  ccale  ;  and  then  hm 
doth  further  by  the  fame  .deed  grant  and  let  the  premillcn 
for  fo  many  years  as  ftall  remain  unexpired  after  the  death 
of  A»  or  alienation,  to  B,  for  the  refidae  q(  the  ^d  tertm 
of  eighty  years,  if  he  (hall  live  fb  long:  in  this  cafe  th* 
ieafe^  to  JJ,  is  void ;  for  after  the  death  of  A*  the  term  is  aa 
an  end;  but  if  he  fay  for  the  re(idtie  of  the  eighty  years,  it  is 
Qtherwife. 

Hfdl  So,  a  leafe  made  to  another  until  a  child  in  its  mother*ia 

belly  (hall  come  to  the  age  of  twenty*one  years,  is  not 
good* 

md,  C75.  So,  if  A.  make  a  leafe  to  B.  (or  fo  many  years  as  A^  and 

B.  or  either  of  them  Ihall  live,  not  naming  any  certaim 
number  of  years,  this  cannot  be  a  good  leafe  for  years. 

j9^  So,  if  the  pfarfon  of  Dale  make  a  leafe  of  his  glebe  for 

fo  many  years  as  he  fiiall  be  parfon  there ;  this  Is  not  certain^ 
neither  can  it  be  made  fo  by  any  means ;  and  yet  if  a  parfoa 
(hall  make  a  leafe  from  three  years  to  three  years  fo  long 
as  he  (hall  be  parfon,  this  is  a  good  leafe  for  (tx  years,  if  he 
continue  parfon  fo  long,  and  for  the  refidue  void  for  un- 
certainty. 

•'^'^'  So»  if  I  make  another  a  leafe  of  land,  until  he  be  pro- 

moted to  a  benefice ;  this  is  no  good  leafe  for  years,  bat 
void  for  uncertainty. 

jl^  So,  if  I  have  a  piece  of  land  of  the  value  of  20 /•  /#r 

annum^  and  I  make  a  leafe  of  it  to  another,  until  he  fliall 
levy  out  of  the  profits  thereof  too/,  this  is  no  good 
leafe  for  years,  but  void  for  uncertainty.—- But  if  I  have  ^ 
f ept-chargq  of  80  /•  per  annum^  and  let  it  to  another  until 
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be  Ihall  have  leiried   too  A    thU  is  a  good  leaCe  for  fiipe 
years. 

ffoU.'^la  all  tbefe  cares  of  uocertain  leafes  made  witb  ihUL 
liaitatloAs  as  aforefaidt  as  until  fucli  a  thing  be  done,  or  lo 
long  as  fuch  a  thing  continue,  £3c.  if  livery  of  feiGn  be 
fnade  upon  them,  they  may  be  good  leafes  for  life,  deter* 
minable  upon  thefe  eontingences,  albeit  they  be  no  good 
ieafes  for  years. 

Jn  leases  for  years,    or  other  chattel  intereds,   livery  2  Bl.  Com.  3x4, 
of  feilia  is  not  neceflary;  but  infiead  thereof  an  afiual  ^^^^  i44- 
entry  is  requifite,  to  vcft  the  efiate  in  the  leflce :  for  to  ^**  ^^  ^'  ** 
many  purpofes  he  is  not  tenant  for  years  until  he  enter. 

Before  entry  the  lefleehath  hai  9xl  interne  termini ^  an  /^/i.  z7o.Sc«4. 
itttereftof  a  term,  and  no  pofleffion;  and  therefore  a  re^* 
leafe,  which  enures  by  way  of  enlarging  an  eftate,  cannot 
work  without  a  pofleiS^,  for  befcM-e  pofleffion  there  is  no 
reverGon-  Such  is  the  cafe  of  leafes  at  common  Uw ;  for  iC 
it  be  fo  framed  as  to  be  a  bargain  and  fale  under  the  ftatute* 
the  poflellion  is  immediately  e^cecuted  in  the  leflee,  fothat 
fio  entry  is  neceflary. 

Yet  if  a  tenant  for  twenty  years  in  pofleJBon  wAt  a  leafe  UoL  ^ 
to  B.  for  five  years,  and  M.  enter,  a  releafe  to  the  firil  leflee 
is  good,  (or  he  had  an  adual  pofleflion,  and  thepofleflion  of 
the  leflee  is  his  pofleifion.  So  it  is  if  a  man  make  a  leafe 
for  years,  the  remainder  for  years,  and  the  firfl  leflee  doth 
enter,  a  releafe  to  him  in  the  remainder  for  years  is  good 
to  enlarge  his  efiate.  A  releafe  therefore  that  enures  by  en- 
largement cannot  wgrk  without  a  pofleflion ;  but  an  a&^al 
eftate  in  pofleflion  is  not  necefl*ary,  for  a  vefted  intereft  fuf- 
^ces  for  fuch  a  releafe  to  operate  upon. — But  leflee  may 
releafe  the  rent  referved  before  entry,  in  refpe£l  of  the 
privity. 

Neither  can  the  leflbr  grant  away  the  reverfion  by  the  ii/ti,  46.  K 
0ameof  the  reverfion  before  entry,  unlefs  the  lefiee  attorns,  ^^^'^ 
which  is  now  Qunroeflary. 

If  a  man  make  a  leafe  for  a  thoufand  years,  this  leafe  is  sh«p.  ToucK 
perfefi  by  tlse  delifiaxy  of  the  deed  without  any  livery  of  ^''' 
feifin. 

The  intereft,  tnttr^tttrmni^  which  the  leflbr  hath  before  Co.  Lit.  46.  i^ 
eutry^  is  graotahlc  to  fiOlbcr ;  •p4  althoo^  the  leflbr  die 

|[)efore 
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before  the  lefTee  enter,  yet  the  lefTee  may  tenter  into  the 
lands :  fo,  if  the  leflee  die  before  he  enter,  yet  his  executors 
or  adminiftrators  may  enter,  becaafe  he  prcfently  by  the 
Icafe  hath  an  intereft  in  him ;  and  if  it  be  made  to  two,  and 
one  die  before  entry,  his  intereft  fhall  furvive. 
Com.  Dig. tit.         This  inter effe  termini  is  in  the  leffee,  whether  the  Icafe  be 

lUlates  (G.  14.)  ,  .  t.       1  f  1 

made  to  commence  immediately,  or  at  a  future  day* 
2  BL  Com.  314.  This  entry  by  the  tenant  himfelf  ferves  the  purpofe  of 
notoriety,  as  well  as  livery  of  feifin  from  the  grantor  could 
have  done  ;  which  it  would  have  been  improper  to  have 
given  in  this  cafe,  becaufe.that  folemnity  is  appropriated  to 
the  conveyance  of  a  freeehold. 
Uid.  144.  When  the  leffee  therefore  has  aflually  fo  entered,  and 

thereby  accepted  the  grant,  the  eftate  is  then  and  not  before 
vefted  in  him,  and  he  is  poffeffed,  not  properly  of  the  )and» 
hilt  of  the  term  of  years ;  the  pofleflion  or  feifin  of  the  kind 
remaining  flill  in  him  who  hath  the  freehold. 
Dwratim^a       ^^  ^^  ^^  certainty  of  leafes  for  years,  in  refpefl  of  their 
Leafefor         continuance  or  duration,  this  ought  to  be  afcertained  either 
liars.  1^^  ^^  exprefs  limitation  of  the  parties  at  the  time  of  the 

Leafcs  (L  3!)  lc*fc  made,  or  by  a  reference  to  fome  collateral  aft,  which 
may  with  equal  certainty  meafure  the  continuance  thereof  ; 
otherwife  it  will  be  void. 

If  a  man  makes  a  leafe  for  years,  without  faying  how 

many,  this  (hall  be  a  good  Icafe  for  two  years  certain ;  be- 

caufe  tor  more  there  is  no  certainty,  and  for  lefs  there  caa 

be  no  fenfe  in  the  words. 

^^'^-  If  a  man  leafes  lands  for  fuch  a  term  as  both  parties  fliaH 

pleafe,  this  is  but  a  leafe  at  will ;  becaufe  what  that  term 
will  be  is  utterly  uncertain,  and  the  pleafure  of  the  parties 
feems  to  be  limited  to  attend  the  continuance  as  well  as  the 
commencement  and  firft  fixation  thereof. 
jMd.  So,  if  a  parfon  makes  a  leafe  for  a  year,  and  fo  from  year 

to  year  as  long  as  he  (hall  continue  parfon,  or  as  long  at 
he  (hall  live;  this  is  a  leafe  for  two  years  at  leaft,  if  he  lives 
and  continues  parfon  To  long;  and  after  the  two  years,  or  at 
moft  after  three  years,  but  an  eftate  at  will  for  the  uncer* 
tainty,  unlefs  Jivery  be  made. 
,jj  A  parfon  made  a  leafe  of  his  reCtory  to  one  for  three 

years «  and  at  the  end  of  thofe  three  years,  for  gther  three 

ycars^ 
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yearst  and  fo  from  three  years  to  three  yeart,  during  the 
life  of  the  leflbr :  the  whole  Court  held  it  clearly  a  leafe  for 
twelve  years ;  but  by  Dcddertdge^  if  the  leafe  had  been  for 
three  years,  and  fo  from  three  years  to  three  years,  and  fo 
from  the  faid  three  years  to  three  years,  this  had  been  but  a 
leafe  for  nine  years;  becaufe  the  words  "  from  tht  faii 
**  three  years"  tie  up  the  relation  retrofpedively  to  the  three 
years  laft  mentioned,  which  make  in  all  but  fix  years,  and 
then  there  are  but  three  years  more  added,  which  make  the 
whole  bat  nine  years ;  and  for  the  words  **  during  the  life 
**  of  the  leflbr,"  they  cannot  enlarge  it  to  any  further  cer- 
tain number  of  three  years,  by  reafon  of  the  uncertainty  of 
the  leffor's  life,  and  therefore  beyond  the  twelve  years,  or 
nine  years,  it  amounts  only  to  a  leafe  at  will,  unlefs  Jivery 
were  made,  which  muft  neceflarily  pafs  a  freehold  deter- 
minable upon  the  leffor's  death. 

Yet  in  one  book,  where  a  leafe  was  made  for  three  years,  ^'^. 
and  after  the  end  of  thofe  three  years,  for  other  three  years, 
and  fo  from  three  years  to  three  years,  during  the  life  of  the 
leflbr,  this  was  held  to  be  only  a  leafe  for  nine  years;  be- 
caufe the  words  *'  and  fo  from  three  years"  fliall  be  referred 
to  the  three  years  iaft  mentioned,  forotherwife  thefe  words 
would  exclude  the  three  years  next  after  the  fix  ytu%^  and 
make  the  three  laft  years  to  begin  after  nine  years,  and  fo 
make  a  chafm  in  the  leafe  by  fliutting  out  the  three. years 
next  after  the  fix  years,  fo  as  for  the  three  laft  years  it  fliould 
be  only  a  future  intereft ;  which  cafe  feems  to  be  of  a  new 
ftamp,  and  to  thwart  the  preceding  cafe  as  to  the  refolution 
of  it  being  a  leafe  for  twelve  years ;  and  that  Jones  and  Wild 
held,  that  a  leafe  from  three  years  to  three  years,  was  but  a 
kafe  for  three  years  to  commence  infuturo. 

One  made  a  leafe  for  three  years,  and  fo  from  three  years 
to  three  years  until  ten  years  be  expired;  this  was  refolved 
to  be  a  leafe  but  for  nine  years,  and  that  the  odd  year  ftiould 
be  rejefied,  becaufe  that  cannot  come  to  fall  within  any 
three  entire  years  according  to  the  limitation,  which  in  this 
eafe  are  to  be  uken  all  together  as  one  year,  or  elfe  fo  much 
4>f  the  limitation  as  cannot  come  within  that  defcription 
muft  be  rejefied ;  and  this  feems  to  agree  with  Brooke  [tit*. 
Leafes^  and  Plowden^  IRefiorts  273,  522,  a.]  who  in  ge- 
neral 
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fleral  hold  a  HmitatioB  in  that  manner,  from  yev  to  year, 
for  forty,  fifty,  or  one  hundred  years,  to  be  «  good  leafe  for 
the  whole  term,  becaufe  th^re  is  no  fuch  break  qf  an  odd 
year  at  the  latter  end  of  thf  leafe»  as  there  U  id  the  other 
cafe. 

X  Sal k.  414.  A  pafol  demife  to  hold  from  year  to  year,  and  fo  on  as 

long  as  it  (hall  pleafe  both  parties,  is  a  leafe  for  two  years^ 
and  after  every  fubfeqvent  year  begun»  is  not  determinable 
till  that  year  be  ended ;  and  fuch  an  executory  contrail  is  not 
Toidby  the  fiatute  of  Fraads,thottgh  it  be  for  more  than  three 
years ;  becaufe  there  is  hereby  no  teirm  for  above  two  years 
ever  fubfiftingatthe  fane  time,  and  there  can  be  no  frattd 
to  a  purchafer,  for  the  utmoft  intereft  thai  can  be  to  bind 
him  can  be  only  one  year* 

aBkir.  X034.  A  leafe  "  for  feven,  fourteen,  or  twenty-^one  years,  as 

**  the  leflee  (hall  think  proper,''  npon  which  the  leffee 
enters  and  continues  in  poffeffion«  is  undoubtedly  a  gpod 
leafe  for  (even  years,  whatever  may  be  its  validity  as  to  the 
two  other  eventual  terms  of  fourteen  and  twenty-one  years. 

3T.lL46».  So,  a  leafe  in  1785,  for  three,  fix,  or  nine  years,  deter* 

ninable  in  1788,  17919  and  17949  i»  ^  leafe  for  nine  years^ 
deteminable  at  the  end  of  three  or  fix  years,  by  either  of 
the  parties^  on  giving  reafonable  notice  to  ^U 

B^.  Abr.  tit.         One  lets  a  ftable  for  a  week  for  8  j.  and  fo  from  week  to 

i.«aics  (L.  3.}    week  at  8  J.  a  week,  as  long  as  both  parties  plcafed;  this 

was  held  at  moft  but  a  leafe  for  three  weeks  certain,  and  for 
the  refidue  at  will ;  fo  that  the  leflee  at  the  end  of  the  tlixee 
weeks  was  not  punifliable  for  negligently  keeping  bis  fire» 
that  being  only  an  involuntary 'wafie»  wherewith  leiTee  at 
will  is  not  chargeable* 

Ua.  (L.4.)         Where  a  leafe  is  to  two  for  forty  years,  if  they  fo  long 

live,  RoUe  [in  his  Reporu,  309, 310.]  feems  to  think  that 
this  does  not  determine  by  the  death  of  one  of  them*  be- 
caufe it  is  an  interftft  in  both,  which  (hall  furvive;  but  the 
other,  books  are  againilit;  becaufe  their  life  is  but  a  colla- 
teral condition  and  limitation  of  the  efiate,  which  therefore 
is  broken  when  one  dies:-«this  differs  therefore  from  a 
leafe  to  two  perfons  for  their  lives,  for  that  gives  an  efiate 
to  both  for  their  lives,  and  both  have  an  eftate  of  freehold 
tjhcrein  ia  their  awa  right ;  which  coofequently  cannot  de** 

termino 
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termifte  by  the  death  of  ooe  of  tliciD»  fi^r  ihea  tbc  otW 
covid  not  befatd  to  hwvc  Ml  eflate  for  hir  Kfe,  as  the  kffot 
«t  firft  gave  it. 

S09  where  one  made  a  leafe  for  forty  yean,  '*  if  hit  wife  Cra.  Va.  470; 
«  or  any  of  their  ifliie  Ihould  fo  long  lire;''  it  was  ad-  ^"^^^  ^^  ^ 
judged  that  the  leafe  waa  not  determined  by  the  death  of 
one  of  thefli»  but  flioald  continue  ttU  all  were  dead  by  rea- 
Ion  of  the  diajuoftive  «r,  which  goes  to  nnd  governs  the 
whole  liniiution :  hot  if  the  words  had  been  ''  if  his  wife 
^  and  ifliie  Ihould  fo  long  live/'  there  clearly,  by  the  death 
of  any  of  them  within  the  forty  years,  the  term  had  been  at 
«i  end,  by  reafon  of  the  copula^ve  atul,  which  conjoins 
nil  together,  and  makes  all  their  lives  jointly  the  nealure 
of  dieeftate. 

A  ledEe  was  made  for  twenty-one  years,  if  the  leflee  lived  Cro.  ECi.  (41. 
Co  long  and  continued  in  the  leflor's  fervice :  the  leflbr 
^es;  and,  Whether  the  terai  was  determined?  was  the 
^ueftiott.  Three  o(  the  Juftices  held,  that  the  leafe  conti* 
ntied ;  for  there  is  not  any  Isckes  in  the  leflee  thai  he  did 
not  ferve,  but  it  is  the  a£l  ot  God  that  he  did  not  ferve  any 
longer :  but  the  fourth  was  ftrongly  againft  it;  becauie  it 
is  a  limitation  to  the  efiate,  that  it  ihall  not  continue 
longer  than  he  ferves:  [which  it  is  conceived  was  the 
right  confiru&ion;  but  even  if  it  were  erroneous,  the 
death  of  the  leflee,  according  to  the  very  terms  of  ihm 
demife,  was  to  determine  the  leafe.] 

If  a  perfon,  having  an  intereft  for  three  years  only,  BuU.  K.  F.  to(. 
make  a  leafe  for  five  years,  it  would  be  good  for  the  three  ^^^P-C^'PT  9> 
years :  for  where  an  authority  is  given  to  any  one  to  eaecntn 
any  ad,  and  he  executes  it  contrary  to  the  efiiefi  of  hit 
authority,  this  is  utterly  void ;  but  if  he  executes  his  au« 
thority  and  withal  goes  beyond  the  limits  of  his  warrant, 
this  is  void  for  that  part  only  wherein  he  exceeds  his  au« 
thority; 

If  a  leafe  be  made  for  life  or  years  to  A.  and  afterwards  jj^     xouck 
the  leflbr  makes  a  leafe  for  years  to  B.  regularly,  this  con-  27^. 
concurrent  leafe  to  B.  is  a  g^^d  leafe  at  leaft  for  fo  many 
years  of  the  fecond  leafe  as  td^M  be,  to  cooie  after  the.  firft 
leafe  is  determined  a(;cQfding  )o.  tln^ j^aemeni :  as,if  the 
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firft  leafe  to  A*  be  for  twenty  years,  and  the  fecond  leafe  to 
B.  be  for  thirty  years,  and  both  begin  at  one  time,  in  thi» 
cafe  the  fecond  leafe  is  good  for  the  lad  ten  years. 

One  who  has  a  power  to  grant  a  concurrent  leafe  within 
feven  years  of  the  expiration  of  the  old  one,  may  grant  a 
leafe  at  any  time  on  the  farrender  of  the  old  one. 

If  the  lord  of  a  manor  may  by  the  cuAom  grant  copyhold 
eftates  **  to  three  perfons  habendum  to  them  fucceffively, 
**  as  they  (hall  be  named  and  not  otherwife,"  a  furrender  to- 
A.  for  his  own  life»  and  for  the  lives  of  B.  and  C.  is  war- 
ranted by  the  cuftom. 

Although,  as  hath  bee^  faid,  a  leafB  for  years  mull  have 
a  certain  beginning,  and  a  certain  end,  yet  the  contimiance 
thereof  may  be  uncertain,  for  the  fame  may  ceafeand  revive 
again  in  divers  cafes.  As  if  tenant  in  tail  make  a  leafe  for 
years  referving  20  x.  and  after  take  a  wife  and  die  without 
iflue ;  now  as  to  him  in  the  reverfion  the  leafe  is  merely 
void  :  but  if  he  endow  the  wife  of  tenant  in  tail  of  the  land 
(as  (he  may  be  though  the  eftate  tail  be  determined)  now  i» 
the  leafe  as  to  tenant  in  dower  (who  is  in  of  the  eftate  of  her 
hufband)  revived  again  as  againft  her,  for  as  to  her  the  eftate 
tail  continues,  for  (he  fliall  be  attendant  for  the  third  part 
of  the  rent-fervices,  and  yet  they  were  cxtinft  by  a£l  in 
law.  So  It  is,  if  tenant  in  tail  make  a  leafe  for  years  as 
before,  and  die  without  iiTue,  his  wife  enfient  with  a  fon, 
and  he  in  the  reverfion  enter  againft  whom  the  leafe  is  void ; 
but  after  the  fon  be  born  the  leafe  is  gobd^  if  it  be  made  ac- 
cording to  the  fiatute,  and  otherwife  is  voidable.  So,  if 
tenant  in  fee-limple  talce  a  wife,  and  then  make  a  leafe  for 
years,  and  die,  and  the  wife  is  endowed ;  in  this  cafe  (he 
(hall  avoid  the  leafe,  but  after  her  deceafe  the  leafe  (hall  be 
in  force  again. 

So,  a  rent-charge  for  life'is  fufpendcd  by  the  acceptance 
of  a  leafe  of  the  land ;  and  by  the  furrender  of  fuch  leafe, 
revives  again. 

With  refpefl  to  the  termination  of  a  leafe,  a  demife  may 
be  determined  by  either  of  thefe  circumftances  occurring ; 
nainely,  by  the  period  expiring  during  which  the  premiflei 
were  leafed,  which  may  uke  place  upon  the  contingency, 

if 
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if  there  beany,  happening;  by  furrenjer  to  thfcleftors  ot 
by  forfeiture  for  the  breach  of  fome  contraQ  expreft  or 
implied.  ' 

The  cdrnmon  means  whereby  a  leafe  determines*  is  by  i.TerrnhMttM 
the  period  expiring  for  which  the  lands,  &c.  wcrti  demifed ;  ^  -£#«*"•  if 
or  upon  the  contingency  happening  that  was  to  create-,  as 
it  wek-e^  fuch  period;  as  where  a  leafe  is  made  during  the 
ihinority  of  ^.  S.  when  J.  S.  comes  to  his  full  age  the  leafe 
terminates ;  or  if  he  die  before,  it  is  alfo  ended. 

.  Where  the  leafe  is  expired,  the  tenant  ftill  continues  '  ^P*  ^'  571 
liable,  tihlefs  h^  deliver  up  compleat  pofleflion  of  the  pre- 
mi/Fes*  or  the  landlord  accepti  of  another  id  his  room. 

The  circumftance  of  the  landlord  figning  a  notice,  by  m^^ 
which  a  tenant*  whofe  leafe  is  expired,  orders  his  under- 
tenant to  pay  his  rent  to  him  in  future,  is  not  evidence  of 
his  agreement  to  accept  him  as  his  tenant,  unlefs  it  be  proved 
that  he  knew  the  contents  of  the  notice. 

Another  means,  whereby  a  leafe  for  years  may  be  defeated,  ^'F^J!V^^^ 
is  by  way  of  merger,  that  is,  when  there  il  an  union  of  the  ^^  Abr'^T* 
freehold  or  fee  and  term  of  years  in  one  perfon  at  the  fame  Lcaifet  (R.) 
time;  in  which  cafe  the  greater  efiate  merges  or  drowns 
the  leifer,  becaufe  they  areinconfiflent  and  incompatible. 

Thus,  if  a  leafe  for  years  be  made  to  commence  after  Cro.Tac.6io- 
the  death  of  A.  and  the  grantee  of  the  inheritance  after- 
ward makes  a  leafe  for  years  to  £.  and  then  the  leflee  of 
the  future  intereft  afligns  to  the  grantee  of  the  inheritance, 
the  future  intereft  is  drowned  in  the  inheritance. 

So,  where  a  fe^-farm  rent  is  purchafed  in,  by  the  perfon  to  Mod.  515^  S^ 
that  is  feifed  in  fee  of  the  lands  out  of  which  it  iflues,  it  is 
merged  in  the  inheritance. 

Lord  Ceie  lays  it  down  for  a  general  rule,  that  one  can-  ^^c.  Abr.  mt 
not  have  a  term  for  years  in  his  own  right  and  a  freehold  in  ^\^^  ..g 
auter  droits  but  that  his  own  term  (hall  drown  in  the  free- 
hold; and  puts  thefe  cafes:  If  a  man,  Icffee  for  years,  in* 
termarries  with  the  feme  leffor,  this  Ihall  merge  and  drown 
his  own  term  for  years ;  but  if  a  feme  leflee  for  years  inter- 
marries with  the  leflbr,  her  term  is  not  thereby  drowned; 
becaufe,  fays  be,  one  may  have  a  term  of  years  in  auter 
droii^  and  a  freehold  in  his  own  right,  as  the  hufband  in 
this  cafe  thall  have.    So  if  leifee  for  years  make  the  leflbr 
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'  his  executor,  the  term  is  not  thereby  drowned,  becaufe  the 
Icffor  hath  the  term  in  auUr  droit. — So  alfo,  if  the  mailer  of 
anhofpital,  being  a  fole  corporation,  by  the  confent  of  his 
brethren  makes  a  leafe  for  years  of  the  pofTeffion  of  the 
hofpital,  and  afterwards  the  leflee  for  years  is  made  matter, 
the  term  is  drowned  caufa  qua  fupra ;  but  it  it  had  been  a 
corporation  aggregate,  the  making  of  the  lelTee  mafter  had 
not  extinguiflied  the  term,  no  more  than  if  the  leflee  had 
been  made  one  of  the  brethren :  yet  if  a  leflee  for  years  of 
the  glebe  be  made  parfon,  the  term  is  merged  by  reafon  of 
the  union  of  the  term  and  freehold  in  him  to  his  own  right 
and  ufe,  though  he  has  them  in  feveral  capacities. 

Cro.  Jac.  t75.        But  this  rule  feems  to  admit  of  divers  exceptions :  for  if 

a  hufband  be  pofl*e{red  of  a  term  in  his  own  right,  and  the  in- 
heritance defcend  to  his  wife,  the  term  will  not  merge  by 
thisdefcent  tfi  auUr  droit  \  for  it  was  by  a£l  and  operation 

ifac.  Abr.  ut      of  law.    So  if  a  leafe  had  been  made  upon  truft,  for  the  ad« 

^*^'  vancement  of  fuch  a  woman,  and  the  leflee  had  after  inter- 

married with  that  woman,  and  then  the  inheritance  had  de*- 

(  fcended  to  her ;  this,  it  was  agreed,  would  not  merge  the 

term,  but  he  might  clearly  difpofe  thereof  to  the  purpofe 
intended ;  becaufe  he  had  it  in  autcr  droit  and  to  another 
ufe.— So,  it  feems  to  be  agreed,  that  if  a  man  being  pof« 
fefled  of  a  term  for  years  in  right  of  his  wife,  purchafes 
the  inheritance,  that  by  this  the  term  for  years,  though  in 
right  of  his  wife,  is  merged  and  extinQ,  becaufe  the  pur- 
chafe  was  the  exprefs  a£^  of  the  hufband,  and  therefore 
amounts  in  law  to  a  difpofition  of  the  term*  by  reafon  of 
the  merger  confequent  thereupon :  but  a  bare  intermarriage 
of  the  feme  termor  with  the  reverfioner  will  not  work  a 
merger  of  the  term,  becaufe  by  the  intermarriage  the  term  is 
call  upon  the  hulband  by  a£l  of  law,  without  any  concur- 
rence or  immediate  a£l  done  by  him  to  obtain  the  fame  ; 
and  therefore,  in  fuch  cafe,  the  law  will  preferve  the  term 
in  the  fame  plight  as  it  gave  it  to  the  hufband,  till  he  by 
fome  exprefs  afl  deilroys  it,  or  gives  it  away. 

lk:d.  Where  however  the  hufband  himfelf  is  lefTee  for  life, 

and  intermarries  with  the  leffor,  this  merges  his  own  term» 
becaufe  he  thereby  draws  to  himfelf  the  immediate  reverfion, 
in  nature  of  a  purchafe  by  his  own  VQluntary  a£l»  and  £9 

undermines 
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undermines  his  own  term:  whereas,  in  the  other  cafe,  the 
term  exifting  in  the  feme  till  the  intermarriage*  is  not 
thereby  fo  drawn  out  of  her  or  annexed  to  the  freehold  as 
to  merge  therein ;  becaufe  that  attra£lion  which  is  only  by 
a£l  of  law  confequent  upon  the  marriage,  would,  by 
merging  the  term,  do  wrong  to  a  feme-covert,  and  fo  take 
the  term  out  of  her,  though  the  hufband  did  noexprefs  a£l 
to  that  purpofe,  which  the  law  will  not  allow.  But  in  fuch 
cafe,  if  the  feme  (hould  furvive,  and  have  dower  of  thefe 
Jands,  this  feems  a  merger  of  her  term  for  a  third  part  at 
Jeaft;  becaufe  now  fhe  hath  the  term  and  freehold  both  in 
her  own  right,  and  then  the  acceffion  of  the  freehold  muft 
pro  tanto  merge  and  drown  the  term. 

But  if  a  feme  executrix  takes  hufband,  and  the  hpfband  Uid^  4 

after  purchafes  the  reVerfion,  and  dies,  yet  the  feme  furviv^ 
ing  (hall  not  have  the  term  to  any  other  purpofe  but  as  aflets 
to  pay  debts ;  for  as  to  any  right  of  her  own  therein,  the 
term  is  extinA  by  fuch  purchafe  of  the  hufband,  becaufe 
that  was  his  own  exprefs  voluntary  a£l,  and  therefore 
amounts  to  a  difpofition  of  the  term  by  the  merger  wrought 
thereupon* 

Land  was  given  to  the  hufband  and  wife,  and  to  the  heirs 
of  the  hufband  \  the  hufband  makes  a  leafe  for  years,  and 
dies,  and  the  wife  enters  and  intermarries  with  the  lefFee  : 
it  was  holden  that  this  term  was  not  extinfi,  becaufe  the 
entry  of  the  wife  put  a  toul  interruption  to  the  interefl  oC 
the  lelFee,  and  avoided  the  term  entirely  as  to  herfelf,  be- 
caufe (he  was  in  of  the  freehold  by  furvivorfhip  paramount 
the  leafe,  and  then  the  leafe  cannot  take  place  again  till 
after  her  death  againft  the  heirs  of  her  hufband,  and  whe« 
ther  fhe  wilt  outlive  the  term  or  not  is  uncertain ;  fo  that 
during  her  life,  the  leffee  had  no  intereft,  but  only  a  bare 
poffibility,  which  cannot  be  touched  or  hurt  by  the  inter* 
marriage,  but  continues  jufl  as  it  was  before. 

As  more  particular  notice  of  cafes  touching  this  matter 
would  tend  little,  if  at  all,  to  elucidate  the  fubje£l  of  this 
work,  we  fhall  merely  mention,  that  a  court  of  law  can- 
not merge  eflates  unlefs  it  finds  them  in  the  fame  perfon, 
andacquired  (fubjeA  to  fome  exceptions)  in  the  fame  right. 
But  courts  of  equity  look  into  the  beneficial  interefls  and 
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Views  of  parties,  and  do  not  regard  whether  the  rftates  are 

ftri£lly  in  the  fame  perfon,  or  indifierent  perfons.     Hence 

it  is  a  general  rule  with  thefe  courts,  that  whei e  the  owner 

oF  an  eftate  becomes  entitled  to  a  charge  upon  it  fecured 

by  a  term  of  years,  fuch  term  (hall  (lak  for  the  benefit  of 

the  heir.     Thus,  though  the   owner  were  a  kmatic,  the 

term  (hall  merge ;  for  as  between  his  mere  abfolute  real  and 

perfonal  reprefentatives,  no  equity  can  exift. — But  exccp* 

tions  to  this  rule  are  admitted  in  feveral  inftances* 

j.TermtHatUM      A  third  mode  by  which  a  leafe  may  be  made  to  deter- 

iy  SurrittJer    ^^^^^  jj  by  furrender,  which  properly  is  a  yielding  up  of  an- 

o.    tt.  337.     ^{^2^^  f^f  ijfg  Qf  years  to  htm   that  hath  the  immediate 

eftate  in  reverfion  or  remainder,  wherein  the  eftate  for  life 

or  years  may  drown  by  mutual  agreement  r  and  it  differs 

Uid,  H,  t.        from  a  releale  ia  this  refped,  that  the  releafe  operates  by 

the  greater  eftate  defcending  upon  the  lefs ;  whereas  a  fur* 
render  is  the  failing  of  a  lefs  eftate  into  a  greater. 
sBCGooh  316^      A  furrender  is  made  by  thefe  words,  **  bath  furrendered, 

*'  granted,  and  yielded  up/*  The  furrenderor  muft  be  in 
po{re(fion,  and  the  furrendere^  muft  have  a  higher  eflate» 
in  which  the  eftate  furrcndcred  may  merge :  therefore  te- 
nant  for  life  cannot  furrender  to  him  in  remainder  for  yetrs. 
In  a  furrender  there  is  no  occafion  for  livery  of  fei(in  ;  for 
there  is  a  privity  of  eftate  between' the  furrenderor  and  the 
furrenderee,  the  particular  eftate  of  the  one  and' the  remain* 
der  of  the  other  being  one  and  the  fame  eftate;  livery 
therefore  having  been  once  made  at  the  creation  of  it,  there 
is  no  neceflity  for  having  it  afterwards. 

By  the  ftatute  of  Frauds  and  Perjuries  (og  Car.  2,  c,  3,) 
it  is  provided,  that  no  leafes,  eftates,  or  interefts«  either  of 
freehold  or  term  of  years,  (hall  be  furrendered,  unlefs  it  be 
by  deed  or  note  in  writing,  figned  by  the  party  who  maket 
fuch  furrender,  or  fome  other  lawfully  authorised  there* 
unto,  or  by  a£l  and  operation  of  law. 
«••  I.  to  Co.  Lit,  It  was  held,  that  a  leafe  for  years*  cannot*  be  furrendered* 
^^  by  cancelling  the  indenture  without  writing ;.  becaufe  the 

intent  of  the  ftatute  wafr  to  take  away  the  manner  they  for- 
merly had  of  transferring:  interefls  in  lands,  byfigns,  fym^ 
boU,  and  words  only  ;  and  therefore,  as  a  livery  and<fei(in< 
on  a  parol  feofiment  was  a  (jgn  of  pafQng  the  freehold,  be* 

fore 
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fore  the  ftatute,  but  is  now  taken  away  by  the  ftatute,  fo 
the  cancelling  a  leafe  was  a  fign  of  a  furreoder  before  the 
ftatutc,  but  is  now  taken  away,  oalefs  there  be  a  writing  un- 
<ler  the  hand  of  the  party.    It  has  alfo  been  held,  that  the 
flatttte  does  not  make  a  deed  abfolutely  neceflary  to  a  fur- 
render  ;  for  it  direfts  it  to  be  made  either  by  deed  or  note  in 
writing;  which  note  in  writing,  though  not  a  deed,  maft* 
it  is  conceived,  be  ftamped,  according  to   ftat.  £3  G.  3* 
£.  j8.  s.  I. 

As  to  what  eflate  a  furrender  may  operate  upon,  it  was  Bac.  Abr.  tir. 
once  doubted  whether  years  could  merge  in  years ;  but  it  c"!  Eiii .^o*. 
ieems  to  be  now  fettled,  that  if  a  term  in  reverfion  be 
greater  than  a  term  in  pofleflion,  the  greater  would  merge 
the  leffer«  as  ten  years  may  be  furrendered  and  merge  in  ' 
twelve  or  fourteen  years* 

£ven  though  the  reverfion  were  for  t  lefs  number  of  72iV. 
years,  yet  the  furrender  would  be  good,  and  the  fir  ft  term  ''-^^'y™^*- 
drowned;  as  if  one  were  ieffee  for  twenty  years,  and  the  re- 
verfion expeAant  thereupon  were  granted  to  one  for  a  year, 
who  granted  it  overto  the  Ieffee  for  twenty  years,  this  would 
work  a  furrender  of  the  twenty  years  term,  as  if  he  had*taken 
a  new  leafe  for  a  year  of  his  leflbr ;  for  the  reverfionary  in* 
tereft  coming  to  the  poffeflion  drowns  it,  and  the  number  of 
years  i«  not  material,  for  as  be  may  furrender  to  him  who 
hath  the  reverfion  in  fee«  fo  he  may  to  him  who  hath  th^ 
reverfion  for  any  lefler  term« 

It  was  held  therefore,  that  where  Ieffee  for  twenty  /;/^ 
years  makes  a  leafe  for  tea  years,  and  the  Ieffee  for  ten  ^'""P^*  3** 
years  furren^ers  to  his  leffor,  tnz.  to  the  Ieffee  for  twenty 
years,  that  this  is  good,  and  the  leffor  ihall  have  fo  many  of 
the  years  as  Were  then  to  come  of  his  former  term  of  twenty 
years,  that  is,  as  it  feems,  fo  many  years  as  were  to  come 
of  bis  reverfion  (hall  be  now  changed  into  poffeffioA. 

Whether  a  leafe  for  years  in  poffeffion  may  be  furrender.  ^^c.AbTMtAnte. 
ed  fo  as  to  be  merged  in  a  leafe  in  remainder,  be  the  term  in 
remainder  greater  or  leffer  than  the  term  in  poffeffion,  feems 
to  be  no  where  fettled:  an  eftate  for  life  however  cannot, 
it  is  conceived,  be  furrendered  to  or  oierge  in  a  reverfion,  if  ^Jo^'J'com' 
it  be  only  for  years,  but  this  is  held  otherwife  elfewhere.    ^'S  (it-  SurrMi. 
Surrenders  in  law,  or  implied  furrendersi  are  excepted  in  stac.  »9.  c.  i. 
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tlic  fiatute  of  Frauds,  and  remain  as  they  did  at  common  law, 
if  the  Icafe.  which  is  to  draw  out  fuch  furrender,  be  ia 
writing  purfuant  to  that  fiatute. 

teafe"^  ("s  %        ^^  ^^  ^^^  funrcndcr  in  law  of  leafes  in  poflcffion,  this  is 

Cio.  Eiu.  55*1,    wrought  by  acceptance  of  a  new  leafe  from  the  reverGoner, 

^°^'  cither  to  begin  prefently,  or  at  any  diftance  of  time  dur- 

ing  the  continuance  of  the  firft  leafe  :  the  reafon  why  fuch 

acceptance  of  a  new  leafe  amounts  to  a  furrender  and  de« 

termination  of  the  6rft  is,  becaufe  otherwife   the  leflee 

.  would  not  have  the  full  advanuge  that  he  had  contraded  for 

by  acceptance  oF  the  fecond  leafe,  if  the  firft  fliould  ftand  in 

the  way  and  confume  any  of  thofe  years  comprifed  in  the  fo^ 

cond  leafe ;  for  which  reafon,  and  to  enable  the  leiTor  to 

perfe£l  and  make  good  his  fecond  contra3,  the  lefiee  muft 

be  fuppofed  to  waive  and  relinquifli  all  benefit  of  the  firft. 

If  therefore  leflee  for  life,  or  years,  take  a  new  leafe  of 
him  in  reverfion,  of  the  fame  thing  in  particular  contained 
in  the  former  leafe  for  life  or  years,  this  is  a  furrender  in 
law  of  the  firft  leafe. 

So,  if  leflee  for  years  accept  a  new  leafe  from  the  guar- 
dian in  Tocage. 

So,  if  leflee  for  twenty  years  takes  a  leafe  for  ten  years, 
to  begin  at  Michaelmas^  there  is  no  doubt  but  that  the  terra 
of  twenty  years  is  furreodered  or  determined  prefently  ;  for 
by  the  leflee's  acceptance  the  leflbr  hath  power  to  make  a 
new  leafe  during  the  former,  and  at  the  time  of  the  leafe 
making. 

If  there  be  two  leflees  for  life,  or  years,  and  one  of 
them  take  a  new  leafe  for  years,  this  is  a  furrender  of  his 
moiety ;  whereby  it  appears,  that  a  furrender  in  law  may 
be  made  of  fome  eftates  which  cannot  be  furrendered  by  a 
furrender  by  deed ;  for  potior  efi  dijpofitio  legis  quam  kominis. 
If  A.  lets  to  B.  for  ten  years,  who  leu  to  C.  for  five 
years,  C.  cannot  furrender  to  A.  by  reafon  of  the  interme- 
diate intereft  of  B.  but  in  fuch  cafe  B.  may  furrender  to 
A.  and  after  fo  many  years  C.  likewife,  becaufe  then  his 
leafe  for  five  years  is  become  immediate  to  th^  reverfion 
of  A. 

Where  the  leflee  for  years  of  a  houfe  accepts  a  grant  of 
the  cuftody  of  the  fame  houfe,  it  ia  a  furrender,  and  has 

been 
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been  fo  adjudged  ;  for  the  cuftody  of  the  fame  thing  whtcH 
was  let  before,  is  another  intereft  in  the  fame  thing 
leafed,  and  cannot  ftand  with  the  firft  leafe. 

If  the  firft  leafe  be  of  the  land  itfelf,  and  the  fecond 
l^afe  is  of  the  vefiure  of  the  fame  land,  this  is  held  to  be  a 
furrender  of  the  firft  leafe. 

So,  if  leflee  accepts  a  grant  of  common,  or  rent  out  of  Com.  Di?.  Ht. 
the  fame  land,  to  commence  at  a  certain  day  within  the    ^'^^  ^^^ 
term. 

So,  if  the  grantee  of  an  office  accepts  a  new  grant  of  the  2Sij. 
fame  office,  it  will  be  a  furrender. 

If  leflee  re-demife   his  whole  term  to  his  leflbr,  it  ]s.a  <  Mod.  175* 
furrender  in  law,  ^nd  as  fully  as  if  it  had  been  afiually  fur- 
rendered  ;  and  this   notwithftanding  a  refervation  of  rent 
be  made. 

So,  where  a  leafe  came  into  the  hands  of  the  original  iT.  11.441. 
\elfbr,  by  an  agreement  entered  into  between  him  and  the 
affignee  of  the  original  leffee,  *'  that  thelefibr  Qiould  have 
**  the  premiftes  as  mentioned  in  the  leafe,  and  fliould  pay  a 
*'  particular  fum  over  and  above  the  rent  annually,  towards 
"  the  good  will  already  paid  by  fuch  affignee,"  it  was  ad- 
judged that  fuch  agreement  operated  as  a  furrender  of  the 
whole  term« 

Leflee  for  years  to  begin  prefipntly  cannot,  till  entry  or  Bac.  Abr.  tie. 
waiver  of  the  pofleffion  by  the  leflbr,  merge  or  drown  the  **  ^  *  **^ 
fame  by  any  exprefs  furrender;  becaufe  till  entry  there  is  no 
reverfion  wherein  the  pofleffion  may  drown :  but  if  the  lef- 
.fee  had  entered,  and  affigned  his  eftate  to  another,  fuch 
affignee  before  entry  might  have  Turrendercd  his  eftate  to 
the  leflbr,  becaufe  by  the  entry  of  the  leflee  the  pofleffion 
was  fevered  and  divided  from  the  reverfion,  which  pofleffion, 
being  by  the  affignmeht  transferred  to  the  affignee,  may 
without  other  entry  be  furrendered,  and  drown  in  the  re- 
.verfion* 

.    If  there  be  two  joint-tenants,  and  one  of  them  have  the  shep.  Touch. 
particular  eftate,  and  the  other  the  fee^fimple;  as  where  ^^^* 
an  eftate  is  limited  to  two  and  the  heirs  of  one  of  them,  and 
he  that  hath  the  eftate  for  life  aliens  his  part  to  a  ftranger, 
in  this  cafe  the  alienee  may  furrender  to  the  other  joint- 
tenant; — fo,  if  there  be  three  joint-tenants  for  life,  and  the 

L  4  fee- 
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fee-fimple  is  limhed  to  the  heirs  of  one  of  them,  and  one 
of  the  joint-tenants  for  life  reieafes  tp  the  other,  and  he  to 
whom  this  releafe  is  made  furrenders  to  him  that  hath  the 
f^e-fimp)e,.  this  is  a  good  furrenderof  a  third  part.  But 
otherwife  one  joint-tenant  cannot  furrender  to  another 
joint-tenant,  although  he  who  makes  the  furrender  be*  te- 
nant for  life,  and  he  to  whom  it^  is  made  be  t^tnant  in  fee- 
iimple. 

j^.j  One  executor  may  furrender  an  eftate  or  leafe  for  yearly 

which  the  executors  have  in  the  right  of  their  teftator. 

jif^  But  if  one  enter  mto  land,  and  make  a  leafe  for  the  trial 

of  the  title  only,  and  afterwards  the  lefTor  (he  and  th^  lefleo- 
being  both  out  of  poiTefiKon)  make  another  letfe  of  the  fame 
thing  to  the  le0ee»  it  feemf  thi«  is  no  furrender  of  the  fir^ 
leafe ;  but  if  the  leflbr  enter  before  he  make  tl^e  ieafe^ 
contra. 

XhiJU  Such^rfons  as  are  difabled  to  grant,  i^r^  difabled  to 

furrender;  and  fuch  perfons  as  are  difabled  to  ta|Le  by  m 
gram,  are  difabled  to  take  Ity  a  furrender :  fo  fuph  pf  rfonf 
as  may  be  grantees  may  be  fiirrendereey,  therefore  a  fur« 
render  to  an  infant  is  good,  provided  it  be  a  furrender  in 
law,  by  the  acceptance  of  a  new  leiffff,  and  th^t  fuch  ne%f 
leafe  increafe  his  term  or  decreafe  hi«  re^t ;  ^  furrender  by 
an  infant«leifee  by  d^ed  isiibfolutely  voici* 

If  the  husband  have  a  leafe  or  efiate  for  years  in  thft 
right  of  Bis  wife,  he  alope,  or  be  and  bis  wife  together, 
may  furrender  it ;  but  if  the  buiband  have  an  eftate  for  life 
in  the  right  of  his  wife,  bf  ing  tenant  in  dower  or  otherwife, 
and  he  alone,  or  he  and  ihe  together,  furrender  it,  thii 
furrender  is  good  only  during  the  life  of  the  huftand,  eip* 
cept  it  be  made  by  fine. 

Bac.  At>r.  tit.  One  lets  lands  to  A*  for  life,  and  twenty  years  over,  and 
w  M  ( •  3;)  ^fjg,.  j^jg  jjjp  fj^p2^  \zxkii%  to  B.  for  forty  years,  to  commence 
after  the  death  of  A.  and  the  end  of  the  faid  t\^enty  years  | 
then  B*  intermarries  with  A.  and  A,  dies,  and  B*  the  huf* 
band  bath  the  term  fcir  twenty  years,  yet  his  term  of  forty 
years  is  not  furrendered  by  it,  becaufe  that  was  not  begun » 
but  was  a  iuture  inUre^^  termini^  to  begin  wholly  after 
the  firft  leafe  ended ;  fo  there  wa$.  no  union  at  all  of  the 
terms. 

Leffec 
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Leflee  for  twenty-oflne  years  look  aleafe  of  the  fame  lands  Hid. 
for  forty  years,  to  begin  immediately  after  the  death  of  J^.  S. 
it  wu  held,  that  this  was  not  fny  prefent  furrender  of  the 
firft  term,  becaufe  J.  ^.  might  wholly  outlive  that  term,  and 
then  there  would  be  no  union  to  work  a  forrender ;  and  it 
being  in  equilibfio  in  the  mean  time,  whether  he  will  fur« 
viTe  it  .or  not,  the  firfi  term  (hall  not  be  hurt  till  that  con* 
tingency  happens.  Tor  if  J*  S.  die  within  th^  firft  term^ 
$htn  what  remains  of  it  is  farrendered  and  gone  by  the  tak* 
f  ng  place  of  the  ^cond« 

Although  the  ftatute  of  Frauds  direfU  that  the  deed  or  no«  sac.  on  r^^frr 
tifce  in  writing  (hall  bje  figned  by  the  fi^renderor,  yet  where  ^"- 
an  agreement  was  entered  into  between  the  leflbr  and  lefTee^ 
^ttheinftaojce  of  the  fonner,  for  the  furrender  of  a  leafe, 
^n  affignnMmt  aflually  prepared,  the  key  delivered  up  an4 
abccepted,  and  a  long  acquiefcence  on  the  part  of  the  leflbr^ 
vrithout  any  claim  or  demand  upon  the  leijfee ;  it  was  de- 
creed in  equity  that  the  leffee  Should  bedifcbarged  of  the 
^nt  from  the  time  h^  had  delivered  up  the  key. 

If  in  a  leafe  determinable  on  three  lives,  it  is  covenanted  9  Mod.  59* 
that  on  the  death  of  one,  the  leflee  may  if  he  pleafe  fur- 
fender,  and  that  the  leflbr  Oiall  thereuppn  and  ifpon  pay. 
ment  of  a  fine,  grant  a  new  leafe  for  three  lives  in  thetermf 
of  the  old  leafe,  and  in  the  new  leafet  the  covenant  to  fur* 
render  as  a  life  drops  be  made  abfolute,  equity  will  affift  the 
Jeflee  to  retain  polfeflion  as  if  the  prior  leafe  had  contini^- 
ance* 

|f  leflee  refcrve  to  himfelf  any  intereft  in  or  pvt  of  the  com.  Dig.  tit. 
jcftate,  it  is  no  furrender.     For  if  leflee  for  years  makes  a  f^"!")*'  ^"'^ 
leafe  to  his  leflbr  for  all  but  a  day,  this  is  clearly  no  furren-  bsc.  Abr.  tit. 
derof  ki^  leafe,  becaufe  the  day  disjoins  the  union,  and  pre-  '^^**  ^^'  ^'^ 
vents  the  merger  which  would  have  fbllowed  if  the  leafe  sld.vide 
had  bjcen  for  the  whole  term ;  for  then  the  leffor  would  have  ^  M<>(L  «75- 
bad  the  whole  eftate  entire  in  him,  as  he  had  befpre  he 
made  the  leafe^  and  confequently  the  leafe  would  be  merged 
und  drowned  in  the  reveifion. 

So,  if  he  leafe  tp  his  leflbr  for  the  leflbr's  life  ;  fqr  he  has  q^^  j^. 
a  pofEbiliiy  to  have  it  ag^in.  »^  '"''^• 

An  agreement  between  the  leflbr  and  a  ftranger  tl)2|t  the  cro.Eiiz.  173 
leflee  fliall  h^ve  a  new  le^fct  is  no  furrender. 

If 
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Com.  Dif.  If  leflee  accepts  a;Dew  leafe  in  truft  for  another,  it  is  no 

furrender. 
Cro,  Jae.  176.        g^^  jf  y^^  acccpts  a  grant  of  a  thing  confident  with  the 

leafe  of  the  Iand«  it  is  no  furrender  s  as  if  the  lefliee  of  a 
manor  accepts  the  grant  of  a  bailiwick,  or  the  flewardOiip 
of  the  fame  manor,  for  it  \%  collateral :  fo  if  he  accept  the 
office  of  park-keeper  of  the  lame  park  for  his  life,  that  is 
no  furrender,  for  the  fame  reafon* 

Jhid,  S4.  But  where  leflee  for  years  of  an  advowfon  was  prefented 

to  the  advowfon  by  the  leflbr,  it  was  adjudged  to  be  a  fur* 
render  of  bis  term. 

JM.  So,  if  a  copyholder  in  fee  take  H  leafe  for  years  of  the 

fame  land,  it  is  an  extinguiQiment  of  his  copyhold  in  perpe^ 
fuum  :  but  if  he  take  a  leafe  for  years  of  the  manor,  that  is 
but  a  fufpenfion  of  his  copyhold  during  the  term. 

Mid.  177.  It  isfaid,  that  if  a  man  hath  lands  in  A*  and  other  lands  ia 

B*  and  lets  thofe  in  A.  for  twenty-one  years,  and  the  next 
day  lets  all  his  lands  in  B.  for  ten  years,  it  is  not  any  fur* 
render  of  the  lands  in  A*  but  {hall  beconftrued  as  a  leafe  of 
all  the  other  lands ;  which  may  well  ftand  with  the  former 
leafe. 

So,  if  a  leflee  take  a  grant  of  a  rent-charge  out  of  the 
fame  land  for  life,  or  if  a  leflee  for  life  take  a  grant  6f  a 
rent-charge  for  years,  that  is  not  any  furrender,  becaufe  he 
might  have  the  benefit  of  that  rent  after  the  ellate  in  the 
land  is  determined :  but  if  a  leflee  for  life  take  a  grant  of  a 
rent-charge  for  life  out  of  the  fame  land,  that  is  a  furren- 
der, for  otherwife  the  rent- charge  cannot  take  any  eflefl. 

Com.  Dig.  So,  it  is  faid,  if  the  leflbr  grants  a  rent,  common,  ^e. 

*"^'-  out  of  the  land  to  his  leflee,  without  faying  at  what  time  it 

(hall  commepce,  it  is  no  furrender ;  but  it  fliall  be  intended 
after  his  term.  [But  quart  this  ?  for  if  the  delivery  of 
the  deed  conftitute  the  commencement,  as  it  does  in  all 
cafes  where  no  date  occurs  or  period  is  fixed,  it  feems  it 
would  be  a  furrender.] 

Cre.  Car.  197.         So,  if  the  king  grant  an  office  by  patent,  or  make  a  de* 

mife  for  years,  the  acceptance  of  a  new  patent  in  the  one 
cafe,  or  of  a  new  leafe  in  the  other,  is  no  furrender  of  the 
firft  grant. 

Cro.£iiz.  68S.        A  fine  levied  by  a  tenant  for  life  to  a  reverfioner  in  fee, 

to 
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to  the  ufe  of  the  conufee  and  his  heirs,  and  upon  condition 
broken  to  the  ufe  of  the  conufor  for  life,  and  one  year  over, 
is  not  a  furrender. 

No  furrender,  exprefs  or  implied,  in  order  to  or  in  confi-  3  Bur.  iSor, 
deration  of  a  new  leafe,  will  bind,  if  the  new  leafe  is  abfo-  *  ^'  '^*^ 
lutely  void ;  for  the  caufe,  ground,  and  condition  of  the  fur- 
.render,  fails:  it  is  not  indeed  reafonable  in  itfelf,  nor  can 
it  be  the  intent  of  the  parties,  that  an  acceptance  of  a  bad 
leafe,  fliould  be  an  implied  furrender  of  a  good  one. 

So  if  a  furrender  is  intended  for  a  particular  purpofe,  and  md^ 
that  purpofe,  (the  only  motive  of  it)  fails ;  the  furrender 
ought  to  fail  too. 

If  therefore  the  new  leafe  does  not  pafs  an  intereft  ac-  Com.Df^tk. 
cording  to  the  contract  and  intention  of  the  parties,  an  ac-        **(^*<3v 
ceptance  of  it  is  not  an  implied  furrender  of  the  old  leafe, 

Leflee  for  life  made  a  kafefor  years,  rendering  rent,  and  Bac.  Abe 
alter  furrendered  to  the  leffor  upon  condition,  then  the  lef-  *'**"' 
fee  for  years  takes  a  new  leafe  for  years  of  the  leffor,  and 
after  the  leiTee  for  years  performed  the  condition,  and  cvi£led 
.the  lelfee  for  years  who  re*entered,  and  the  leflee  for  life 
i>rottght  debt  for  the  irft  rent  referved ;  and  it  wasrutedt 
that  it  was  not  maintainable,  for  the  leafe  out  of  which  it 
was  referved  is  determined, and  gone;  for  though  the  fur* 
-fender  of  the  tenant  for  life,  which  made  the  Icffee  for 
years  immediate  tenant  to  the  firft  leffor,  and  fo  enabled 
him  to  make  fuch  furrender,  was  conditional,  yet  the  de*- 
leafance  of  the  eftate  for  life  by  performance  of  the  condi- 
tion cannot  defeat  the  eftate  of  the  leffee  for  years,  which 
was  abfolute  and  well  miaide,  and  then  the  rent  referved    ' 
thereon  is  gone  likewife. 

A  leffee  may  furrender  upon  condition,  and  if  the  condi*  Co.  Lit.  2x8,  i. 
tion  be  broken,  the  particular  efiate  (hall  be  revelled. 

Therefore,  if  leffee  for  years  fiurrender  his  whole  term  to  2  Mod.  176. 
the  original  leffor  upon  condition,  he  may  upon  non*per* 
formance  of  the  condition  re-enter  and  revive  the  term. 

If  leffee  for  years  of  lands  accepts  a  new  leafe  by  inden-  Bac.  Abr.tit. 
ture  of  part  of  the  fame  Unds,  this  is  a  furrender  for  that  '-"^"'  ^^'  ^^ 
part  only,  and  not  for  the  whole,  becaufe  there  is  no  in. 
confiftency  between  the  two  leafes  for  atly  more  than  that 
^f9ii  only  which  is  fo  doubly  leafed;  and  though  a  contrafi  . 

for 
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for  years  cannot  be  fo  divided  or  fevered,  as  to  be  avoided 
for  part  of  the  years,  and  to  fubfift  for  the  refidue,  cither  by 
aft  of  the  party  or  afl  in  law,  yet  the  land  itfelf  may  be  di- 
vided or  fevered,  and  he  may  (urrender  one  or  two  acres, 
cither  eypr^fsly  or  by  aA  of  law,  and  the  leafe  for  the  refi- 
due  will  ftand  gopd  and  untouched. 

As  to  furrenders  of  leafes  in  future  or  future  ioterefts. 
a  leffee  for  years  of  a  term  to  begin  at  a  day  to  come,  cannot 
furreader  it  by  an  a&ual  furrender  bi^fore  the  day  of  the 
term  be^n*    But  he  may  by  a  furrender  in  law. 

To  make  a  good  furrender  in  deed  of  lands,  and  to  make 
them  pafs  by  fuch  a  furrender,  thefe  things  are  requifite, 
X.  That  the  furrenderor  be  a  perfon  able  to  grant  and  make, 
and  the  furrendtree  a  perfon  capable  and  able  to  take  and' 
receivis  a  furrender,  and  that  they  both  have  fuch  eftates  as 
Hre  capable  of  9  furrender ;  and  for  this  purpofe,  that  the 
furrenderor  bave  an  eftate  in  poOeffion  of  the  thing  fur- 
rend|ered  at  the  time  of  tlie  furrender  made ;  and  not  a  bare 
right  thereunto  only.    a.  That  the  furrender  be  to  him  than 
bath  the  next  immediate  eftatis  in  remainder  or  reverfion, 
and  that  there  be  no  intervenient  eftate  coming  between. 
3.  That  there  be  a  privity  of  eftate  between  the  furrenderor 
and  furrenderee.    4.  That  the  furrenderee  have  a  higher  and 
greater  eilate  in  the  thing  furrendered  than  the  furrenderor 
liath,  fo  cfa^t  the  eftate  of  the  furrenderor  may  be  drowned 
therein.    5..  That  he  have  the  eftate  in  his  own  right,  and 
not  in  the  right  of  his  wife,  ^c.  6.That  he  be  fole-feifed  of 
this  eftate  in  remainder  or  reverfion,  and  not  in  joint-te* 

nancy. 

In  refpeft  to  pleading  a  furrender,  if  a  furrender  be  by 
acceptance  of  a  new  leafe,  it  is  not  good  to  fay,  that  the  Icf, 
fee  being  poffeffcd  of  a  former  leafe,  the  leffor  demifed  to 
faim ;  but  that  the  leffec  furrendered  and  then  tbe  leffor  dc*- 
mifed,  or  that  the  leffor  entered  and  demifed. 

So,  regularly  he  ought  to  plead  that  he  furrendered  the 
eftate  and  land ;  but  if  the  party  plead  a  furrender  of  a  leafe, 
it  is  fufiicient  to  fay,  «•  the  demife  aforefaid," 

So,  regularly  he  ought  to  fliew,  that  the  leffor  affented 
to  the  furrender,  where  the  other  party  pleads  or  bring* 
an  aftioa  in  difaffirmance  of  it;  but  it  is  not  of  neceffity, 

and 
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and  the^omiffioa  will  be  aided  after  verdi£l :  and  when  it  U 
pleaded  that  the  leffor  agreed  to  the  furrcndcr,  it  {hall  be  in-  Cro.  Car.  lot. 
tended  that  he  entered ;  and  it  is  not  ufual  to  plead  a  re- 
entry upon  a  furrender,  no  mote  than  wheri  a  feoffment  is 
pleaded,  to  plead  livery  and  feifin  thereof;  becanfe  it  is  ad« 
mitted, 

A  furrender  has  in  certain  circomftances  been  prefumed«  t  l^or.  107s. 
where  evidence  of  the  fad  was  Itot  to  be  had :  indeed,  the 
court  will  not  require  pofitive  proof  of  a  farrender  in  any 
cafe  where  there  is  fufficient  prefumption  of  it. 

But  there  muft  be  prefumption  of  the  furrender  from  UU.  tojfi 
fome  fads  or  circnmRances;  for  length  of  time  alone  is 
nothing:  and  though  the  Court  in  one  cafe  tlid  lay-it  down 
that  after  a  recovery  of  forty  years  ftanding,  they  would 
without  any  other  ctrcumftances,  prefume  a  conditional 
furrender  to  have  been  made  by  the  tenant  for  life,  yet 
there  were  other  circumftances  m  the  cafe  to  induce  a  fup- 
pofitioii  of  a  furrender  having  been  made.  So  where  pof-* 
icffion  bad  not  gone  with  the  recovery,  the  Court  would  not 
prefume  a  furrender  by  the  tenant  for  life. — Entry  in  an 
attorney's  book  was  admitted  in  evidence  on  the  fubjed. 

A  furrender  of  a  leafe  was  prefumed  in  order  to  let  in  the  IHd,  ixS, 
Itatute  of  limitations. 

Concerning  the  renewal  of  leafes,  af  conditional  furren-  QfthRf^ 
tferof  a  prebend's  leafe  was  held  good  to  warrant  a  renewal.  "/^  ^ 
A,  and  B,  covenant  in  a  leafe  for  fiXty-one  years  "  that  ^  ^^^  ^^^^ 
••  at  any  time  within  one   year  after  the   expiration   of  jt.R  229. 
••  twenty  years  of  the.faid  term  of  fixty-one  years,  upon 
the  requeft  of  the  leffee  and  his  paying  6/.  to  the  leflbrs, 
they  would  execute  another  leafe  of  the  premifles  unto 
the   leiSee  for  and  during  the   further  term  of  twenty 
years,  to  commence  from  and  after  the  expiration  of  the 
••  laid  term  of  fixty-one  years,  Qc.   and  fo,  in- like  man- 
ner, at  the  end  and  expiration  of  every  twenty  years» 
during   the  faid  term  of  fixty-one   years,  for  the  like 
**  confideration  and  upon  the  like  requefi,  would  execute 
•♦  another  leafe  for  the  further  term,  of  twenty  years,  6?r* 
^  to-  commence  at  and  from  the  expiration  of  the  term  then 
*•■  laft  before   granted,   lic^     Under  this  covenant,   the 
leflee  cannot  claim  a  further  term  at  the  end  of  the  firft  and  , 
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fecond  twenty  years  in  the  leafc;  for  this  is  an  agreement 
on  the  part  of  the  leflbrs  to  grant  a  further  leafe  on  a  pre-* 
cedent  condition  to  be  performed  by  the  leflee^  which,  in 
the  principal  caCe,  he  had  not  done. 
•  Mod.  446.  I"  yih^t  cafes  covenants  in  a  leafe  are  underftood  to  be 

a  Atlt.  %\.fc.  covenants  for  a  perpetual  renewal  or  not,  fee  the  cafes  re- 
ferred to  in  the  margin* 
CiD.  Eiit  479-  Where  a  leifor  covenants  that  if  a  leiTee  furrender  at  any 
time  during  the  term,  he  will  grant  him  a  new  leafe,  and 
then  accepts  a  fine  of  the  premiifes ;  this  is  a  breach  of  the 
condition,  and  in  an  a£lion  of  debt  on  bond  for  the  per* 
formance  of  covenants,  the  leflee  need  not  Oiew  that  he 
offered  to  furrender. 

By  the  flatute  4  G.  s.  c.  28.  s.  6.  which  recites  that 
**  whereas  many  perfons  hold  confiderable  eftates  by  leafea 
*'  for  lives  or  years,  and  leafe  out  the  fame  in  parcels  to 
**  feveral  under-tenants,  and  whereas  many  of  thofe  leafe  a 
*'  cannot  by  law  be  renewed  without  a  furrender  of  all  the 
••  undcr-leafes  derived  out  of  the  fame,  fo  that  it  is  in  the 
power  of  any  fuch  under-tenants  to  prerent  or  delay  the 
renewing  of  the  principal  leafe,  by  refufing  to  furrender 
their  under^leafes,  notwithftanding  they  have  covenanted 
'*  fo  to  do,  to  the  great  prejudice  of  their  immediate  land* 
**  lords  the  firft  leffees;  for  preventing  fuch  inconveniences 
^'  and  for  making  the  renewal  of  leafes  more  eafy  for  the 
*'  future,  it  is  enafied,  that  in  cafe  any  leafe  (hall  be  duly 
*'  furrendered  in  order  to  be  renewed,  and  a  new  leafe 
''  made  and  executed  by  the  chief  landlord  or  landlords* 
**  the  fame  new  leafe  (hall,  without  a  furrender  of  all  or 
^  any  the  under-leafes,  be  as  good  and  valid  to  all  in* 
V  tents  and  purpofes  as  if  all  the  under-leafes  derived 
^*  thereout  had  been  likewife  furrendered  at  or  before  the 
taking  of  fuch  new  leafe;  and  every  perfon«  &c*  in 
whom  any  eftate  for  life  or  lives,  or  for  years,  fhall  be 
veiled  by  virtue  of  fuch  new  leafe,  and  his  &€•  executors 
'*  and  adminiftrators  (hall  be  intitled  to  the  rents,  cove* 
nants,  and  duties,  and  have  like  remedy  for  recovery 
thereof;  and  the  under-Ieifees  (hall  hold  and  enjoy  the 
meifuages,  lands,  and  tenements,  in  the  refpefiive  under* 
leafes  comprifed|  as  if  the  original  leafes,  out  of  which 
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**  the  rerpe£live  under-leafes  are  derived,  had  been  ftill 
**  kept  on  foot  and  continued ;  and  the  chief  landlord  and  - 
^  landlords  Oiall  have  the  fame  remedy:  by  diftrefs  and  entry 
upon  the  mefliiageSy  &c*  for  rents,  &c.  referved  by  fuch 
*  new  leafe,  fo  as  the  fame  exceed  not  chofe  referved  in  the 
leafe  out  of  which  fuch  under-leafe  was  derived,  as  they 
"  would  have  had  in  cafe  fuch  former  leafe  had  been  ftill 
**  continued,  or  the  under*leafe  had  been  renewed  under 
*'  fuch  new  principal  leafe.*' 

A  fourth  means  whereby  a  leafe  may  be  determined  is  by  ^Termi/imt$m 
cancelling  the  deed  by  which  it  is  granted.  ^^n^tH*^ 

Whatever  doubts  may  have  been  formerly  entertained  as 
to  the  eflfefi  of  erafing  or  othcrwife  cancelling  a  leafe  for 
years,  now,  fince  the  ftatute  of  Frauds  and  Perjuries,  ftat« 
^9  C.  ft.  €.  3*  which  makes  all  leafes  for  above  three  years 
to. have  only  the  force  and  e,f[cQ.  of  leafes  at  will,  unlefs 
they  be  in  writing,  and  figned  by  the  party,  i^c.  the  deed 
or  writing,  whereby  fuch  leafe  is  made,  feems  to  be  of  the 
fame  effence  as  the  leafe  itfclf,  and  therefore  the  cancelling  ^^  j^^  ^^^ 
or  deftruQion  of  that  feems  to  defiroy  and  avoid  the  leafe  L«^f«»  i"^-) 
itfelf,  becaufe  it  deflroys  all  evidence  allowed  by  law  for 
the  fupport  thereof:  though  in  fuch  cafe  Chancery  fre* 
fluently  fets  up  the  leafe  again,  or  decrees  the  party  to  exe* 
cute  a  new  one  for  the  refidue  of  the  term;  which  is  not 
againft  the  prohibition  of  the  ad ;  becaufe  there  was  once 
a  good  and  effe£lual  leafe  made  pdrfuant  to  the  ftatute. 

Though  that  ftatute  excepts  leafes  not  exceeding  the 
term  of  three  years,  yet.even  thefe  are  not  abfolutely  ex* 
cepted ;  for  it  goes  on,  *'  not  exceeding  the  term  of  three 
years  from  the  making  thereof,  whereupon  the  rent  re* 
ferved  to  the  landlord  during  fuch  terni  fliall  amount 
unto  two  third  parts  at  leaft  of  the  full  improved  value 
of  the  thing  demifed,  and  that  no  leafes,  eftates,  or  in* 
**  terefis,  either  oC  freehold  or  terms  for  years,  or  any  un- 
"  certain  intereft,  not  being  copyhold  or  cuftoraary  intereft 
of,  in,  to,  or  put  of  any  mefluages,  manors,  lands,  £?r. 
fliall  be  afligned,  granted,  or  furrendered,  unlefs  it  be  by 
deed  or  note  in  writing  Ggned  by  the  party  fu  afligning, 
granting,  or  furrendering  the  fame,  or  their  agents  there- 

"  unto 


«4 


160  Of  Tenants  for  iTiars  ahfoluUly^    [dhip,  Vt 

^  utito  lawfully  authorized  b^  Writing,  or  by  aft  lA^d  ^* 

"  ration  of  law." 
t.  TerminaiicM     -A  leafe  may  alfo  be  determined  by  force  d(  a  condiiioa 
fy  Cmtditiw     indorfed  upon  the  back  fide  thereof^  if  it  be  before  the  en« 
inderje  .         fealing  and  deliyery ;  as  well  as  by  force  of  a  conditioni 

Cro.  Jac.  4S6.         •  .  •      i     j     j 

•^  Within  the  deed* 

6.  Termtnatim     The  fixth  and  laft  mode  by  which  a  demife  may  be  deters 

iy  Foffeiture    mined  is  by  fotfei^ure  of  his  leafe^ 

tftke  Leafe.        ^^  ^^  ^j.  ^j^^  leflee,  by  which  be  difaflBrms  or  impunge^ 

^ac.  on       cs^  ^^^  ^^^^^  ^^  ^^.^  leflbr,  occafions  a  forfeiture  6f  his  ieafe; 

for  to  every  leafe  the  law  tacitly  annexes  a  condition,  thai 
if  the  leflee  do  any  thing  that  may  zSt^Bt  the  itfterefi  of  his 
leflbr,  the  leafe  (hall  be  void,  and  the  leffor  Anay  re-enter : 
befides,  every  fuch  a£l  neceifatily  determines  the  relation 
of  landlord  aind  tenant ;  fince  to'  claim  under  another,  and 
at  the  fame  time  to  controvert  his  title ;  to  aCfeft  to  hold 
under  a  leafe,  and  at  the  fame  time  to  dellroy  that  interefi 
out  of  which  the  leafe  arifes,  would  be  the  moft  palpable 
J  inconfiftency. 

j^-^  A  leflee  may  thus  ihcur  a  forfeiture  either  by  aA  in  paisi 

or  by  matter  of  record*  By  matter  of  record :  where  hef 
.  fues  out  a  writ  oi  reforts  to  a  remedy  which  claims  or  fup«i 
pofes  a  right  to  the  freehold ;  or  where,  in  an  a6lion  by  his 
leflbr,  grounded  upon  the  leafe,  he  refifts  the  demand  un- 
'  der  the  grant  of  a  higher  intereft  in  the  land ;  or  where  he 
acknowledges  the  fee  to  be  in  a  ftranger;  for  having  thua 
folemnly  protefted  againft  the  right  of  his  lefiEor,  he  is  efi* 
topped  by  the  record  from  claiming  an  intereft  under  him.— 
,  By  a£l  in  pais:  as  where  he  aliens  the  eftate  in  fee,  which 
however,  (except  the  king  be  in  remainder  or  reverfion,  in 
which  cafe  a  feoffment  in  fee  will  effed  it,)  muft  be  by  fe- 
offment with  livery ;  for  that  only  operates  upon  the  poC< 
feffion,  and  effefis  a  difunion ;  it  cannot  be  by  grant,  or  any 
conveyance  operating  only  on  the  grantor's  intereft,  and 
paf&ng  only  what  he  may  lawfully  depart  with ;  nor,  confe- 
quently^  can  it  be  of  things  lying  in  grant :  a  leafe  by  the 
tenant  for  more  years  than  be  has  in  the  land  is  ft  ill  more 
venial;  becaufe  it  is  only  a  contrafi  between  him  and  his 
under-leffee  (or  rather  affigneej  which  camot  po£b!y  pre« 

judice 


judicc  th^  itiUreft  of  the  original  lelfer,  ixiA  do^  Mt  cVcfl 
|ureicnd  to  ufiurp  or  touch  the  freehoM  ^f  inberiiance. 

A  forF«itwFO  is  alfo  incurred  by  th«  hnacb  of  tH^tth  or 
fcOQveHtionary  coBdltions:  for  the  leflbr,  \aving  ihc j ^s  di/^ 
ponauli^  m^y  annex  whatever  conditioni  he  pleafes  to  his  ^^'^'.^^'' 
grant ;  provided  they  be  not  iUegal,  unreafonable,  or  re* 
{>ugnant  lo  the  grant  itfelf^  and  upQii  the  breach  of  theie 
conditions  may  avoid  the  Icafe. 

Therefolfe,  though  it  ha«  been  held  that  «  leflee  tnight  Cr0.Elif.3tii 
ihake  a  feofiinen^  and  that  notwitbfi^ding  thd!  prefence  of 
the  le(Ior»  for  that  the  Icflee  has  the  pofle(fion  and  may  dif^ 
pofe  of  it,  yet  it  was  an  extingwlhm^nt  of  (he  leafe,  and  the 
lelfor  might  tuxtt  for  the  forfekiire. 

So,  where  A.  was  entitled  ton  ltf<Q  t&^  lubfefi  t6  a  con-  t.lL  640 
dltion  not  tp  charge  or  encumber  it,  granted  an  annuity  and 
demifcd  the  lapd  as  a  fecuTiiy ;  hut  as  there  was  a  defeft  i|t 
the  memorial  of  the  annuity,  i^  w^s  held  that  the  deed  wna 
wholly  void,  and  did  not  wof|i;  a  forfeiture  of  the  eftate* 

The  law  wiU  always  lean  iigainft  forfeiture^  as  courts  ol  jBuU. J7.  p.  96. 
ieqittty  lreli#w  afainft  them:  ^ndascouru  adhere  ibiAly  to  ^,  ^^  U»itMf^ 
the  precife  words  of  the  condition  in  ordi?r  to  prevent  ^ 
forfeituriK  s  fo>  wh^Td  a  forfeitMre  has  tnanifeftly  been  com^ 
tnitted»  they  will  n«t  allow  the  leffor  to  take  advantage  of 
it,  if  they  find  that  hn  has  afttrwar<h  done  any  a&  that 
iQlo^ou  to  a  waiver  of  it. 

Xn  eje&Bent^  tharefore,  by  ^  Undlord  agalt^  his  tenant  BoUiK.p.  94 
on  a  proi^ifo  for  re-entry  for  a  fnf  feiiiire#  the  whale  Court 
bald  that  the  leffor  hringiog  covenant  for  half  a  jnear's  rent 
fubfequent  io  the  time  of  the  demife  laid  in  the  declaration 
in  ejeHment,  was  a  i/ratver  of  the  right  of  eniry  for  the  for& 
Seiture,  and  aa  acknowledgment  that  th^  covenant  then 
i«ibiLaed. 

But  this  foifeitme  nuft  be  known  to  thelefiby  at  tHi  timei  <Jro..Car.s34J 
in  order  iq  sendar-his  acceptance  of  rent  or  any  other  a^  a 
Wi^r)  (or  il  has  bofn  eOaWiAed  in  many  cafea,  that  ac-  crelfiiflU^ 
ceptance  of  rent  fliall  not  operate  aa  a  waiver  of  the  for^ 
feiiurei  oi  as  a  confirmation  of  the  tenaocytunlels  the  land* 
lord,  has  nptiice  that  a  forfeiture  wa^inci^red.  aft^  the  tam^ 

Sq,  whaa  it  is  faid  that  a  foafeiture  may  b«  waived»;ii 

IWft  t^«  HutfaiftpQi^^)  ^PP^y  ^  ^^^^  ^^  i^  whkbt  by  the 
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itvm^  of  the  contrafi»  the  eftate,  upon  the  tenant  doing  or 

failing  to  do  that  Which  he  has  ftipulated  tp  abftain  from  or 

to  perform,  is  determinable,  and  not  where  it  abfolutely  de- 

^o«g«S7  [*9.1    ^ermines :  for,  it  is  to  be  obferved,  that  where  the  eftatc  or 

leafe  is  ipfo  faBo  void  by  the  condition  or  limitation,  no 
acceptance  of  rent  afterwards  can  make  it  to  have  a  conti* 
nuance,  otherwife  it  h  of  an  e&ate  or    learfe  voidable  by 
entry. 
.  ^  He  that  would  enter  for  a  condtiion  broken,  which  tends 

4i<cp.  73.         to  the  defiru£lion  of  the  eDate  mull  .1.  Demand  the  rent. 

52.  Upon  the  land,  if  there  be  no  houfe.  3.  If  there  be  a 
houfe,  at  the  fore  door  of  it :  but  it  is  not  material  whether 
any  one  be  in  the  houfe  or  not*  4.  If  the  appointment  is  at 
any  other  place  off  the  land,  the  demand  mull  be  at  that 
place.  ^.  The  time  of  the  demand  is  to  be  certain,  that  the 
tenant  may  be  t^ere,  if  he  will,  to  pay  the  rent ;  and  the  laft 
time  of  demanding  the  rent  muft  be  at  fuch  a  convenient 
time  before  fun-fet  of  the  laft  day  of  payment^  as  that  the 
money  may  be  numbered. — ^The  leflbr  or  bis  fufficient  at- 
torney fhould  remain  upon  the  land,  the  laft  day  on  which 
the  rent  due  ought  to  be  paid,  until  it  be  fodark  that  he  can- 
not fee  to  tell  the  money:  and  if  the  money  thus  demanded 
be  not  paid,  this  is  a  denial  in  law,  though  there  are  no 
words  of  denial;  upon  which  a  re-entry  may  be  made. 
By  the  flat.  11  C  2.  c*  19.  5.  16.  which  recites  that 
whereas  landlords  are  often  great  fufferers  by  tenants  run- 
ning away  in  arrear,  and  not  only  fuffering  the  demifed 
premises  to  lie  uncultivated  without  any  diftrefs  there- 
on, whereby  their  landlords  or  leflbrs  might  be  fatisfied 
^*  for  the  rent-arrear,  bin  alfo  refuting  to  deliver  up  the 
'*  pofleffion  of  the  demifed  premifles,  whereby  the  land- 
lords are  put  to  the  expence  and  delay  of  recovering  in 
ejefiment,"  it  is  ena£led^ '  that  if  any  tenant  holding  any 
lands,  tenements,  or  hereditaments  at  a  tack-rent,  or 
where  the  rent  referved  fliall  be  full  three-fourths  of  the 
yearly  value  of  the  demifed  premifTes^  who  Ihall  be  in  ar- 
rear for  one  year's  rent,  {hall  defertthe  demifed  premifles 
and  leave  the  fame  uncultivated  or  unoccupied,  fo  as  no 
fufficient  diftrefs  can  be  had  to  countervail  the  arrears  of 
r«nt|  it  fliall  bt  lawful  for  two  or  more  juftices  of  the 
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*  peace  of  the  county,  ridiligy  divifion,  or  place  (having  no 

*  intereft  in  the  demifed  premiflesj  at  the  requeft  of  the  lef- 
'  for  or  landlord,  leffors  or  landlords^  o^  his  &c.  bailiff  or 
'  receiver,  to  go  upon  and  view  the  fame,  and  to  affix  or 

*  caufe  to  be  affixed  on  the  moft  notorious  part  of  the  pre- 
'  roiffes,  notice  in  writing,  what  day  (at  the  diftance  of 

*  fourteen  days  at  leafi)  they  will  return  to  take  a  fecond 

*  view  thereof ;  and  if  upon  fuch. fecond  view  the  tenant, 

*  or  fome  perfon  on  his  &c»  behalf,   (hall    not   appear 

*  and  pay  the  rent  in  arrear,  or  there  fliall  not  be  fufficient 
'  diflrefs  upon  the  premiffes ;  then  the  faidjufl ices  may  put 
'  the  landlord,  &€,  inio  the  poifeffion  of  the  faid  demifed 

*  premiffes,  and  the  leafe  thereof  to  fuch  tenant,  as  to  any 
'  demife  therein  contained  only,  (hall  from  thenceforth  be* 

*  come  void,' 

With  refpeft  to  leafes  in  reverfion,  it  is  to  be  obferved    O/Lea/eiht, 
that  ••  all  leafe*  where  there  is  a  particular  edate  out.  are  r.  ^^'^fi^* 

^  i/ou^.  50P. 

••  leafes  in  reverfion."  * 

Thus  if  one  lets  a  manor  for  thirty  years,  and  the  next 
day  lets  it  to  another  for  forty  years  to  commence  from 
Michaelmas  next  after  the  date ;  this  pafles  a  reverfionary 
intereft :  for  the  being  for  years  is  a  chattel  which  may  well 
expe&  or  wait;  and  if  I  have  a  rent  in  fee  I  may  grant  it 
for  years  to  commence  at  Michadmas ;  for  an  edate  doth 
not  pafs  but  an  intereft* 

So,  a  hu(band  may  make  a  leafe  of  lands  held  in  joint-  Cro.  ElU.  aS?* 
tenancy  with  his  wife,  to  commence  after  his  death,  and  it 
will  be  good  though  the  wife  furvive :  for  thehufband  hav- 
ing an  intereft  to  difpofe  of  in  his  life,  he  might  difpofe  of 
all  the  term,  and  it  (hould  bind  the  wife;  fo  when  he  hath, 
difpofed  by  an  a£l  executed  in  his  life  of  the  intereft  of  the 
term,  and  hath  created  a  term  in  intereft,  this  is  as  goodas  if 
Jie  had  granted  all  the  term. 

As  to  the  manner  of  making  fuch  leafes  for  years  ^here 
there  is  a  prior  leafe  or  e(bte  then  in  being,  they  cannot  be 
made  by  parol ;  for  beGdes  that  by  the  ftatute  of  Frauds  and  *9  C.  i.e.  1, 
Perjuries,  no  parol  leafe  for  above  three  years  is  to  have  any 
other  eflfcd  than  only  as  a  leafe  at  will,  a  deed  is  of  the  very 
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B«.  Abr.  t5t.    eflknce  of  the  grant  of  a  reverSon.  or  r«r«rIioiiary  inteteft, 
^**  ^^-^      and  without  it  no  reverfioB  or  rever8oiiarjr  intercft  ca*  pafa 

out  of  the  leflbr.— Such  leafes  thtrefore  muft  be  vai*  by 
either  deed-poll,  or  indenture. 

If  one  had  made  a  leafe  for  life,  ot  for  eighty  yeara.  If 

the  Icffee  (bould  fo  long  Htc.  and  after  by  indenCufe  let  the 

fame  lands  to  another  for  years  to  begin  piefently,  and  then 

the  firft  leafe  determined  by  death,  fonreBdef,  or  forfeiture. 

the  fccond  Jeffee  fcould  have  the  lands  «  poffeffion  pre- 

fcntly  for  the  refidue  of  the  years,  beeaofe  fuch  fecond 

leafe,  by  reafon  of  the  e«oppel,[for  an  indenture  conclude* 

all  parties  to  it,]  took  effea  between:  the  partiea  prefenity, 

and  therefore  ftall  come  in  poffeffion  wbenevet  the  firft 

leafe  is  out  of  the  way ;  but  if  fuch  fecond  leafe  bad  been 

only  by  deed-poll,  there  mutt  hare  been  an  attoinmeB*  t» 

have  made  it  good  as  a  grant  of  the  reverfioa,  as  there  muil 

likewife  in  the  other  eafe,  where  it  waa  made  by  indenwrej 

and  without  fuch  attornment  the  fecond  l<»f«  co«Id  only 

bave  taken  effcft  in  poffeffum  upoA  the  dettntoioarioB  of  the 

firft  leafe  by  the  death  of  the  leffee  according  t*  the  expref* 

,  iWitation ;  and  not  upon  any  foooer  or  «Hher  deiermuuUODr 

'      by  furrender,  forfeiture,  o»otben«rife. 

tif^.rM  Touching  the  fubieft  of  attornment,.  (wbicU  ftow  esiftt 

lunt'     fcarcely  in  any  «afe)'  it  may  be  a,  weH  to  obferve,  that  after 

i«  E  I  St  I     the  ftatute  quia  emptores terrarumyiM  paffed,  by  which  fub- 

infendation  was  prohibited,  it  became  necefiary  that  when 

the  reveafioner  or  remaindef .man  after  an  eflate  for  ycarv 

.  for  life,  or  in  taU,  graatad  his  veverfion  or  remainder,  the 

particular  tenant  Ihould  attorn,  or  confent  to  pay  his  rent,. 

»7H  8  e  10  ^«-  » '*»«  grmiaiB.  This  noceffity  of  attornment  was  in 
fome  degree  diminifted  by  the  ftatute  of  Ufes,  asr  by  that  fta- 
tute the  poffeffion  war  immediately  executed  to  the  ufe }  and 
by  the  ftatute  of  Wills,  by  which  the  legal  eftate  is  immedi- 
ately vefted  In  the  devifee;  attornments  however  art  now 

c-V  ''  *ende«d  almoft  unacceffery  in  any  cafe,  by  the  ftatute 

of  Anne,  which  enaS*,  that  all  grants  and  conveyances  of 

^^'•'*'""  manors,  lands,  rents,  reverfions,  ^c  by  fine  or  otherwifc.. 
Ihall  be  good  without  the  attornment  of  the  tenants}  but 

notice  muft  be  given  of  the  grant  to  the  tenant,  before 

unucO' 
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which  he  Aall  n6l  be  prejudiced  b^  payit^t  Qf  tny  tent 

to  the  griDtar/ or  of  brfeach  of  the  conditioti  f«r  p^n^p^y* 

menu    Alfo^  by  aii  ad  in  the  Uft  reiga,  att^romentt  of  'lO.  2.  c.«9. 

Iaodi»  &<:.  mule  by  tenamt  to  ftrtmgerf  e)9imia|^  title  to 

the  eftaie  of  their  Itodlords  fliell  be  nullaod  void,  and  their 

landlord's  poiTeffion  not  «ffs£led  thereby :  the  iVttute,  how^ 

ever»  does  not  extend  ,to  vacate  any  auortunent  made  pnr« 

fuant  to  a  judgment  at  law,  or  with  the  content  of  the  land* 

lord ;  or  to  a  mortgagee  on  a  forfeited  mortgage* 

If  one  makes  a  leafe  for  life,  and  afterwards  grants  that  Bnc.  Abr.  tit. 
the  lands  or  reverfion  fhall  remain  to  another  for  tvrcnty*  ^^*^**  ^^^ 
one  years  after  the  death  of  tbe  tenant  for  life,  thefe  words 
are  fuKcient  to  pafs  a  reverfionary  intereft  by  way  of  future 
kafe,  though  there  is  not  the  word  *'  demife/^  or  any  other 
word  ufual  or  proper  to  defcribe  a  leafe  for  years  by ;  for 
here,  being  words  fuificient  to  prove  a  prefent  contrafl  for 
the  reverfionary  intereft  of  theft  lunds,  after  the  aftate  (or 
life  determined,  thefei  in  cafe  of  leafe  for  years,  which  is 
but  a  contra£l,  are  in  themfeWflsfufficient,  and  adequate  t^ 
any  other  form. 

Leafes  for  years  fonietitnes  enure  by  way  of  f  ftpppf  1,  q^  £  -  . .  # 
which  word  fignifies  an  impediment  or  bar  to  a  man's  in* 
validating  his  own  folemn  afi. 

Therefore,  if  one  make^a  leafe  for  years,  by  indenture,  3,^.  ^br.  tu. 
of  lands  wherein  he  hath  nothing  at  the  time  of  fuch  leafe  ^^^*^  (^') 
made,  and  afterwards  purchafes  thofe  very  lands,  this  (hall 
make  his  leafe  as  good  and  onavoidabJe  as  if  be  had  been  in 
the  afiual  pofleffion  and  feifin  thereof  at  the  time  of  fuch 
leafe  made ;  becaufe  he  having  by  indenture  exprefsly  de- 
niifed  thofe  lands,  is  by  his  own  a£l  eflopped  and  concluded 
to  fay  that  he  did  not  demife  them,  and  if  he  cannot  aver 
that  he  did  not  demiCe  them,  then  there  is  nothing  to  im- 
peach the  validity  of  tbe  indenture,  which  exprefsly  affirms 
that  be  did  demife  them,  and  confequently  the  leffee  may 
take  advantage  thereof,  whenever  tbe  lefTor  comes  to  fuch 
an  e/late  in  thofle  lands  as  is  capable  to  fuflain  and  fupport 
that' leafe* 

■ 

But  if  it  appear,  by  recitals  in  the  leafe,  that  he  had  no-  ^  l^  Raym* 
thing  at  tbe  time  of  the  demife,  and  afterwards  he  purchafes  7^9* 
the  lands  as  afore£uid,  that  will  not  enare  by  eftoppel. 

M  3  This 
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Bar.  AW.  W        '  Thts  cftoppel  by  indenture  is  fo  mutual  and  reciprocal* 
^^  that  if  a  man  take«  a  leafe  for  years  by  indenture  of  his  own 

lands*  whereof  he  himfelf  is  in  afiual  feifin  and  pofleffion, 
this  eflops  him  during  the  term  to  fay  that  the  Icflbr  has  no« 
tiling  in  the  lands  at  the  time  of  the  leaCe  ma^,  but  that  he 
himfeif  or  fuch  other  perfon  was  then  in  adual  feifin  and 
pofleflion  thereof;  for  by  acceptance  thereof  by  indenture, 
he  is  for  the  time  as  perfefi  a  leflee  for  years,  as  if  the  leflbr 
had  at  the  time  of  making  thereof  the  abfolute  fee  and  in- 
heritance in  him*    But  if  fuch  leiTee  of  bis  own  lands,  be- 
ing ejefled  by  the  leflbr,  (honid  bring  an  eje£lment,  and  the 
leflbr  fhould  plead  not  guilty,  and  give  the  leafe  and  fome 
matter  of  forfeiture  thereof  in  evidence  to  fupport  his  plea, 
without  pleading,  and  relying  on  the  eftoppel,  and  the  jury 
Ihould  find  the  fpecial  matter,  viz.  that  the  defendant  had 
nothing  in  the  lands  at  the  time  of  fuch  leafe  made,  but  that 
the  plaintiff  himfelf  was  then  in  a&ual  feifin  and  pofleflion 
thereof,  whether  the  court,  upon  this  verdifi,  are  bound  to 
adjudge  according  to  the  truth  ofthe  cafe,  namely,  that  fuch 
leafe  by  one  who  had  then  nothing  in  the  lands  was  void; 
or  if  they  are  to  adjudge  according  to  the  law,  working  by 
way  of  eftoppel  upon  fuch  leafe  by  indenture,  feems  to  be 
a  doubt  upon  the  books ;  but  Lord  Coke  lays  it  down  for  a 
rule,  that  the  jury  do  well  to  find  the  truth,  viz.  that  the 
leflbr  had  then  nothing  in  the  land ;  but  then  upon  fuch 
finding,  the  court  is  to  adjudge,  according  to  the  operation 
of  law  upon  the  eftoppel  wrought  to  both  parties  by  the  in- 
denture, that  they  are  bound :  and  this  feems  to  be  the  bet- 
ter opinion. 
Buii.N.  P.  170.      Therefore  in  debt  for  rent  upon  an  indenture,  if  the  dc- 
5aik.277«'''^«  fenjan^  if\tzii  nil  debet,  he  cannot  give  in  evidence  that 
the  plaintiff  had  nothing  in  the  tenements,  becaufe  if  he  had 
pleaded  itfpecialiy,  the  plaintiff  might  have  replied  the  in- 
denture, and  eftopped  him,  or  might  demur,  for  the  de- 
claration being  on  the  indenture,  the  eftoppel  appears  on 
record.    But  if  defendant  plead  izzAi/A^i^ttzV,   ^c.  and  the 
plaintiff  will  not  rely  on  the  eiloppel,  but  reply  Aaiuil^  the 
jury  fliall  find  the  truth. 
»ac  Abr.  tit.         fiut  if  fuch  Icafe  for  years  were  made  by  deed-poll  of 
lands,  wherein  the  leffor  had  nothing,  this  would  not  eflop 

the 
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ihe  leflee  to  aver  thaif  the  leffor  had  nothing  in  thofe  lands 
at  the  time  of  the  leafe  made,  becaufe  tlie  deed-poll  is  onl/ 
^e  deed  of  the  leflbr«  and  made  ia  the  firA  or  third  perfon ; 
whereas  the  iBdecitareis  the  deed  of  both  parties^  and  both 
aire,  as  k  were,  put  in  and  •ihut  up  by  the  indenture.  This 
however  is  where  both  parties  feal  and  execute  the  inden- 
ture as  they  may  and  ought,  for  other  wife,  if  the,  leflbr  only 
feals  and  executes  it,  the  lelTee  feems  to  be  no  more  con- 
cluded than  if  the  leaCe  were  by  deed  poll ;  for  it  is  only  the 
fealingand  delivery  of  the  indenture  as  his  deed  that  binds 
the  leflee,  and  not  his  being  barely  named-  therein,  for  To  he 
is  in  the  deed-^poll;  but  that  being  only  fealed  and  deli- 
vered by  the  le£br,  can  only  bind  him,  and  not  the  leflee^ 
who  isn»t  4io  feal  and  execute  it ;  yet  it  fhould  feem  that 
liuch  leafe  by  deed-<poIl  binds  theleifor  himfelf  as  much  as 
if  it  were  by  indenture,,  becaufe  it  is  executed  on  his  part 
with  the  very  fame  folemnity,  and  therefore  it  fhould  feem 
he  is  bound  by  fuch  leafe  by  way  of  efiQppel. 

Thefe  ^ftoppels  ought  to  he  mutual,  otherwife  neither  j^^j  ^^  j^^ 
party  is  bound  by  thei9 ;  therefore*  if  a  man  take  a  leafe  for  35^*  ">• 
years  of  his  own  lands  from  an  infant  or  feme-covert  by 
indenture,  this  works  ao  eiloppel  on  eithex  part,  becaufe 
the  infant  or  feme,  by  reafon  of  their  difability  to  contrafl^ 
are  not  eftopped;  therefore  neither  (hall  the  lelTee  be 
eflopped. 

So,  if  a  man  take  a  leafe  for  years  of  his  own  lands  by  pa-  ^^  ^^^^  ^ 
tent  from  the  king,  rendering  rent,  this  ihall  noteftopthe  '"'^ 
ieflee,  as  an  indenture  between  common  perjfons  in  fuch  cafe 
would  do,  becaufe  the  king  cannot  be  ^flopped ;  and  if  he 
be  not  eitopped,  neither  Qial!  the  leflee. 

If  one  lets  lands  to  me  by  deedenroUed,  unknown  to  me^ 
and  brings  debt  upon  the  leafe,  I  may  fay  ne  UJfa  pas^  it 
feems ;  but  .he  who  made  fuch  leafe  is  conchided  to  fay  the 
contrary,  which  is  in  point  to  eXlablilb  that  in  cafe  of  a  . 
^eed-poll  (as  this  which  is  called  a  deed  enroUed'muft  be  in- 
tended to  be)  the  leQbr  him(elf  is  eftopped,  though  the  leffee 
be  at  large:  and  this  cannot  be  intended  an  indenture,  becaufe 
then  the  leflee  would  have  been  eftopped  likewlfe,  if  he 
kad  felled  it,  which  in  this  cafe  it  appears  he  did  not,  be- 

M  ij     \  caufe 
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caufc  it  was  uaktiowa  \q  hiin,   afid  he  therefore  was  nol 
efloppedi  whether  it  were  by  iadenture  of  deed-poll. 
Co.  Lit.  47.  There  eft^ppelk  eontime  no  longer  on  tiiktt  part  than 

**'^  '  during  the  leafe;  for  w  they  began  at  firft  by  making  th« 
kare,  fo  t^y  determiAatioA  of  the  h^(t^  they  ire  at  an  efid 
likewire ;  for  theiiboili  ^arts  of  the  indenture  belong  to  tbi^ 
hflbr. 

€a  Uu  47.  h      When  ^fi  iniervft  aftoally  p^jfes  *y  the  leafe.  there  fliall 

be  no  eftojppel ;  though  ibe  itu^reft  purported  to  be  granted 
be  really  greater  than  the  leffor  at  that  time  had  power  to 
|rant :  as  if  4.  letTee  for  the  til6  oi  $.  makes  a  leafe  for 
years  by  indenture,  *tid  ^fiet-  purchafes  the  reyeilion  in  fee, 
ghd  theft  fi.  ditstht  4-  D^^  «v<Hd  his  owii  leafe.  thqugfa  fc« 
Vera]  of  the  y<ssrs  e)rptefled  in  it  he  <liH  tp  come ;  for  bm 
may  confefs  add  liToid  the  le^fe  wiiich  look  efife^  in  poim 
oT  intereft,  and  determined  by  the  de^th  of  B. 

nH  {f  a  man  takes  a  leaftp  for  years  of  the  herbage  of  his  owi| 

land  by  indenture,  this  is  no  epnciufton  to  fay  that  the  leC 
for  had  nothing  in  the  lands  at  the  time  of  the  leafe  made ; 
becaufe  it  was  not  made  of  the  lands  themfelves. 

fhu.  45  ^.  I(  ^^  feifed  of  ten  acres,  and  jB.  of  other  ten  acres,  joiq 

L*%^ro  >^'     in  a  leafe  for  years  by  indenture,  there  are  feveral  ieafes  tc^ 

cording  to  their  fevcral  eftates,  and  np  tjloppei  iswroughi 
by  the  indenture  to  dther  party,  becaufe  each  has  an  eilat« 
whereout  fuch  leafe  for  yeiurs  pr  intereft  fnay  be  derived  ; 
^nd  the  reafon  why  eiloppels  are  at  any  time  Mlp%ved  is,  be- 
caufe otherwife,  when  the  party  had  nothing  in  the  lairds, 
the  indenture  muft  be  abfplutely  void,  wMch  ^ouM  be  har4 
to  fay,  when  the  party  hath  under  bis  hand  and  fcal  done 
all  in  his  power  to  make  it  good ;  tnd  fince  it  can  t>e  good 
no  otherwife,  it  flia|l  be  good  by  eftoppel,  rather  tl^an 
be  ^bfolutely  void ;  but  when  an  intereft  paQes  from  eicis 
leflbr,  the  indenture  wprks  upon  foeh  intel^ft  to  carry  that, 
>nd  therefore  leaves  no  room  for  its  operating  by  way  of 
eftoppel;  but  yet,  fince  both  equally  joined  in  the  leafei 
without  diflinguifliing  the  feveral  intereils  they  ^ad  therein, 
the  indenture  works  by  way  of  cpnfirmatiein,  with  refpefi  I0 
each  from  whom  the  whole  intereft  did  net  pftfs;  that  is  A*% 

confirmatipn  for  f*t  part,  and  j},'s  cQn6finaiipB  fpt  ^.*li 

part, 
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6o«  If  IW6  MMiftH  in  Mftim^B  of  iaAdi  join  in  k  Ie&r«fbr  /&^ 
yei^i  bf  iiKteftllir^  «r  Ikfir  feVeMl  linds,  this  fiialt  bis  llM 
k^  of  |!«tll  fbt  thf ir  refpefiive  p*ri6,  zni  Ibe  cfofs  condN 
«fatioti  of  ei^fi  f^  ihit  part  of  \ht  other,  and  no  eftopfi^l  <m 
dithftr  part ;  b^auft  an  ^ual  intvi^ft  paifes  From  e^ch  r«s> 
Iptftiirel]^,  anil  ecciadtt  iht  A^elQty  of  iain  ellopp«l,  whitk 
ii  tttver  ateiUed^  if  by  anT  tOfiRruBion  it  can  bti  avoided. 
»a  being  oime  of  thofe  things  which  th«  law  looks  upon  at 
0diouf,  becaufe  itchokts  and  difguifefe  the  truth. 

But  it  two  joint-tenants  for  life  or  in  fee,  join  i«i  a  leafe  i^'* 
for  years  by  indefiti^re,  referving  the  rent  to  one  of  tfaeoi 
ionly,  this  (ball  gt^  bim  tbe  rent  eicclttite  of  the  other :  and 
here  thevfloppel  tumsnot  upon  tbe  ioiereft  paCed  bytfae  leafe^ 
for  that  it  feveral  according  to  their  ft  vera!  rights  as  in  th« 
iDdier  cafes,  vrbick  excludes  a»y  eftoppd,  but  it  turns  upon 
ibe  referv^tion  of  tbe  real,  whith  being  made  in  this  maa^^ 
IMT^  to  on«  exckifive  of  the  other  by  indenture,  works  an 
«fto|>pel  ftgainil  all  the  parties  to  fay  the  contrary ;  and 
sbongh  the  rent  ifibes  out  of  one  part  as  well  as  the  other, 
jretit  not  being  part  of  the  thing  demifed,  but  moving,  as  it 
urejref  rather  by  way  of  grant  from  the  leflee  after  the  leafe 
i»ade«  the  heflbrs  are  confidered  as  acceptinig  it  in  this  flMin«> 
l«r  by  indent«r0|  vbich  coiiciodes  tbea:i  as  well  as  it  doth 
the  iefee. 

But  if  tim  letife  h^d  been  by  paro)  or  deed>^poN,  referving  jiu^ 
rent  to  the  one  jotnt-tenam  only,  this  wonM  not  have  ex^ 
eluded  the  other  joint*tenant  froin  an  equal  (hare  therein ; 
becaufe  this  refervation  coming,  as  it  were,  by  way  of 
grant  ffom  thi^  lefiee,  and  being  only  by  parol  or  deed« 
poll,  could  not  Conclude  the  lelTors,  who,  with  refped  to 
the  rem,  were,  as  it  were,  gramees,  and  only  pafiive ;  ani 
the  rent  (ball  follow  the  reverfion  in  proportion  to  their 
feveml  feftaces,  &nd  fo  Im  in  both  parties  to  an  equal  partis 
s:Tpation  thereof. 

If  two  cof^rceners  join  in  a  leafe  for  years,  by  indenture,  Bac  av.  Ht. 
of  their  fevwal  parts,  this  is  faid  in  on«  book  to  be  but  as  *^**  ^^ 
Me  leafe:  betatffe  they  have  not  (evcral  freet^olds  therciq, 
but  onty  Wt,  aft  both  tnaking  but  one  heir,  and  therefore 
0ia)l  join  in  an  a<li>re;  but  trhere  in  eje6lffient  the  piainriff 
Aecl^red  of  $  leafe  by  tw0  cop^cencrs  ^9d  dtmiferulit^ 

exception 
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exception  being  taken  to  it,  the  exception  was  allowed,  be* 
caufe  the  leafe  was  feveral  as  to  e^h  coparcener  for  their 
own  refpe&ive  moiety;  and  this  feems  to  be  the  better  taw» 
becaufe  though  they  have  but  one  freehold  with  regard  to 
their  anceftor,  and  therefore  if  difleifed,  fliall  join  in  an 
aflife,  yet  as  to  their  difpofing  power  thereof  they  have  fe- 
veral rights  and  interefts»  fo  that  neither  of  them  ^an  leab 
or  give  away  the  whole. 
Cf#.  Lit.  45.  a.       Bnt  where  the  declaration  in  ejefiment  was  of  the  joint- 

demife  of  ^.  and  B.  and  on  evidence  it  appeared  that  they 

were  tenants  in  common,  the  plaintiflf  failed. 

Co.  tic  352.         As  to  eftoppels,  though  the  reafon  why  they  arc  allowed 

**  '*  ieems  to  be,  that  no  man  ought  to  allege  any  thing  but  the 

truth  for  his  defence,  and  what  he  has  alleged  once  is  to 

be  prefumed  true,  and  therefore  be  ought  not  to  tontradi£k 

4.  T.  R.  *54.     "•  ^^^  alUgans  contraria  non  efi  audiendus ;    yet,  eftoppda 

a  Mu4. 3 "3-      in  general  are  not  to  be  favoured ;  they  are  to  be  extended 

only  as  far  as  pofitive  rules  have  gone,  becaufe  the  ten- 
dency of  them  is  to  prevent  the  inveftigatioQ  oC  tl^fe  truth 
of  the  cafe. 
Of  futnrt  h"      Rcfpfi^^ing  future  interefis,  as  to  their  being  barred  or  de* 
tirefit  being     flroyed,  it  has  already  appeared,  that  all  leafes  for  years  at 
^freJ.  common  law  when  they  come  in  tfft^  arc  to  be  executed  by 

Bac.  Abr.  tit.  r  • 

Leafet  (P.)       the  entry  of  the  leOee ;  but  as  to  future  interefts,  it  has  been 
^    «..•     .      clearly  held,  that  if  one  make  a  leafe  to  coniipence  two 

IkJro.  bat.  X57*  ^ 

years  after,  when  the  two  years  (hall  have  expired,  the  le£* 
fee  before  any  entry  may  grant  his  term,  although  the  lef. 
for  continue^  in  pofleflion,  becaufe  fuch  lefiee's  inHregk 
termini  was  not  deve&ed  or  turned  to  a  right,  but  conti- 
nued in  him  in  the  fame  manner  as  it  was  at  firft  panted,  and 
in  the  fame  manner  be  transfers  it  over  to  another,  who  by 
his  entry  may  reduce  it  into  poffeflion  whenever  he  thinks  fit,  i 

Bac.  Abr»  ut  ^^^  ^^^  ^  ^^^^^  ^^^  years,  to  begin  after  the  end  of  a  for- 

«■"'«•  mer  leafe  for  years  then  in  being;  the  firft  Icafe  determined, 

3  Mud.  198.  and  before  entry  of  the  fecond  leRee,  he  m  reyerlion  en- 
J  Ld.  Ray.  179.  ^^^^^  ^^^  ^^^  ^  feoffment  in  fee,  and  levied  afine  wiih  pro- 
clamations, and  five  years  paffed  without  entry  or  claim  of 
the  fecond  leiTee;  and  if  his  term  were  barred?  was  the 
queftion.  It  was  adjudged,  that  by  this  fine  and  non-claim 
his  term  was  barredi  becaufe  after  the  firft  Ic^fe  expired,  tho 

fecond 
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fecond  leafe  was  aduaily  then  come  in  tjfc^  and  reducible 
into  pofleflion  by  an  entry  prefently,  and  then  his  not  enter- 
ing, which  was  his  own  fault  and  laches,  could  not  Hop  the 
operation  of  the  fine  from  ranning  againft  him* 

But  if  fuch  fine  had  been  levied  during  the  continuance  Bac.  Al>r«« 
of  the  firft  leafc,  it  was  agreed,  that  in  fuch  cafe,  the  opera-  ^^' 
tion  thereof  fliould  not  begin  to  run  out  agatnft  the  fecond 
lefiee  till  the  firft  leafe  were  determined,  becaufe  till  then 
the  fecond  leafe  was  only  an  inUr^ffe  ternani^  which  the  fei^ 
cond  leflee  could  not  reduce  into  poQeflion  by  any  entry 
till  the  firil  leale  determined,  and  therefore  was  not  obliged 
10  take  notice  of  the  a6ls  of  (lrangers,or  of  the.ter-tenant  in 
poflefTion  ;  for  if  fuch  future  intereft  might  be  deve&edbe*-^ 
fore  it  came  in  tfji^  the  leflfee  or  grantee  thereof,  having  ne« 
ver  entered,  would  have  no  menna  to  reveft  it,  and  theri^fore 
tUl  it  comes  in  tffe^  the  law  takes  care  to  fecure  it  to  ihc 
lelFee  or.  grantee  in  the  fame  manner  as  it  was  at  firft  granted : 
but  when  the  firft  leafe  is  at  an  end,  then  the  fecond  leifee 
is  to  take  care  of  it  hirafcif,  and  if  he  fuffer  five  ye^rs  to 
elapfe  after  tliaC  time  withojut  entry,  or  claim,  this  will  bar 
fuch  intereft,  becaufe  his  right  then  commences  in  pof- 
leflion, and  from  thenceforth  the  operation  of  the  fine  begins 
to  run  oni^inft  him.  The  cafe  in  Noy  123  has  been  de^ 
nied  by  Twifd<n  to  be  law. 

.  As  the  leflee  muft  enter  when  his  leafe  eomes  into  ppf-  CtDEJiz.769. 
feflion,  fo,  if  be  enters  before,  it  will  be  a  difleiCn,  and  no 
coBtuiuance  of  pofleflion,  though  after  the   term  a£lually 
begins  will  purge  the  difleiSn,  or  alter  the  eftate.iof  tbe 
lefiee. 

yet  debt  lies  for  the  rent  in  refpefi  of  the  privity  of  con*  /^/^ 
ira£l  uppn  the  leafe  made* 

Where  one  decl;^ed  of  a  leafe  16  April  habendum  from  ibid.  90^ 
the  annunciation  laft  paft  for  ten  years,  '*  by  virtue  of 
'*  which  he  entered  and  had  the  tenements  aforefaid  from 
*'  the  faid  annunciation ;"  this  was  held  good,  and  tbst  the 
Jeflce  was  nodifieifor;  for  it  Qiall  be  intended  that  be  enr 
tered  and  occupied  before  by  agreement;  aiid  a  diverfity 
was  taken  between  this  ctfe,  where  the  commencement  of 
ithe  leafe  is  limited  from  a  time  paft,  an4  that  where  it  is 

limited 
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limited  to  begin  at  a  time  to  comci  ia  whick  cafe  the  entry 
of  the  leflee  before  that  period  is  a  diSeifin. 
^^  J.  .  As  to  termi  or  leafes  for  years  in  truft  to  attend  the  inhe* 
trufi.  ritance,  the  relaiiottsof  landlord  and  tenant  are  little  if  at 
alt  elucidated  hy  a  oon&deration  of  them ;  but  as  they  have 
oecafionally  bten  mentioned  io  the  courfe  of  the  work»  it 
may  not  perhaps  be  fuperfluous  ibortly  .to  notice  them. 

It  has  been  held  by  the  Court,  that  a  fine  leried  in  pur« 
ftianceof  a  tmft  cannot  deftroy  any  leafe  made  hyctfiui  qua 
ifuftih^  though  a  fine  by  uflni  que  truA  does  not  deftroy 
or  extinguifli  the  truft,  yet  it  is  not  fafe  to  do  it,  by  reafon 
of  the  danger  of  not  being  able  to  prove  an  agreement  to 
the  contrary. 

Upon  triai  of  an  ifihe  out  of  Chancery,  it  was  upon  evi* 
Atntt  agreed,  that  if  one  mad«  a  leafe  for  an  hundred  years - 
in  truft  fdr  himfelf  and  his  wife,  and  afterwards  they  both 
join  in  levying  a  fine  to  a  purchafer  for  a  valuable  conGder« 
atioli  who  bad  no  notice  of  this  leafe  in  truft,  though  the 
finedoei  not  convey  the  term  itfelf  to  the  conuzee,  the 
eftate  in  law  being  in  the  truftee,  yet  this  deftroys  the 
tmS,  fo  that  the  leafe  fliall  not  hurt  the  purchafer. 
O/  Lea/i  h      '^^^^^^  ^^  yt9it  may  alfo  be  created  by  way  of  mort* 
v)ay  y  Mffrt^  g^S^t  the  ttatufe  of  which,  notwithftanding  what  we  have 
iH*'^  faid  before  on  the  fubjeCl,  we  fliall  again  briefly  explain. 

Bac.  Abr.  tit.  ^  '^  mortgagees,  then,  by  way  pf  creating  terms,  this  was 
^ortgaie  (A.)  formerly  by  way  of  demife  and  re*demife,  as  for  example  t 
A*  borrowed  money  of  B.  whereupon  A*  would  demife  the 
land  to  B.  for  a4erm  of  500,  ^c.  years  abfolutely,  with  com- 
mon covenants  againft  incumbrances  and  for  farther  aflurance 
and  then  B.  would,  the  day  after,  re«demife  to  A*  for  499 
years,  with  condition,  to  be  void  on  non-payment  of  themo^ 
ney  attheday  to  come.  This  manner  of  mortgaging  came  in 
af^theai  H.  &.  r.  15.  for  falfifytng  recoveries,  when  i 
fixeil  intereft  was  fettled  in  terms  for  years :  it  was  efteemeil 
beft  for  the  mortgagor,  becaufe  it  avoided  all  manner  of  pre- 
tention from  the  incmbhrances  and  dower  of  the  feoffee  in 
mortgage,  and  it  was  reputed  beft  for  the  mortgagee,  inaf. 
much  as  it  avoided  the  wardAip  and  feudal  duties  of  the 
tenure,  and  waiMly  inconvenient  in  this-^that  if  tbefecond 

deed 


Sed«IL]         orbywayofMwtgagtiiSci  175 

deed  were  lofl»  there  appeared  tpbean  aUblntetenn  ia  (lie 
liiortgage. 

This  is  now  the  comnon  method,  vitn  by  a  detftire  of  the  auL 
\91tiA  for  a  term,  under  a  condition  to  be  void  on  the  pay^c 
meftt  of  the  mortgage-money  and  intereft ;  and.  a  covenant 
Isinrertedattheend  of  foeh  deeds,  that  ttil  defatftt  fliall 
be  made  in  the  payment  of  the  moneys  the  mortgagor  Ihall 
receive  the  rents,  iffues,  and  profits,  without  account. 

This  has  been  raled  to  create  a  tenancy  at  will  to  the  ikJ4 
mortgagee;  but  if  the  mortgagor  diesi  the  tenancy  at  will 
is  determinedytJIl  there  is  a  receipt  of  intereft  from,  the  heir« 
which  feems  to  make  him  alfo  then  tenant  at  will  to  the 
mortgagee* 

The  lafl  and  bcfi  improvement  howevef  of  mortgagees  mdi 
feems  to  be,  that  in  the  mortgage  deed  of  a  term  for  years, 
M  the  afitgnment  thereof,  the  mortgagor  fltal)  covenant  for 
himfelf  and  his  heiH,  that  if  default  be  made  in  the  paymena 
of  ahe  money  at  the  day,  then  he  and  his  heirt  will,  at  the 
cofls  of  the  mortgagee  and  his  heirs,  convey  the  freehold 
and  inherkenceof  tte  mortgaged  lands  to  the. mortgagee  and 
his  hetrs,  or  to  foch  perfon  or  perfons(to  prevent  merger  of 
the  term)  as  he  of  they  fhalt  direfi  or  appoint  1  for  the  rei^ 
Verfion,  after  the  term  of  fifty  or  one  hundred  years,  being 
little  worth,  and  yet  the  mortgagee  for  vrant  thereof  conti- 
nuing hut  a.  termor,  and   fubje£l  to  forfeitare^  SSc.    and 
not  capablcf  of  the  privileges  of  a  freeholder  9  therefore^ 
where  the  mortgagor  cannot  redeem  the  land,  it  is  but  rea^^ 
fbnable  that  the  mortgagee  (hould  have  the  whole  intereft 
and  inheritance  of  it,  to  difpofe  of  u  abfolnte  owner. 

A  mortgage  in  the  form  of  a  leafe  waa  granted  of  a  feme«  Dour.  $f,  4' 
covert's  eftate,  by  tlie  buiband  and  wife.    After  the  hof«  ^'^'^ 
band's  death,  the  deed  being  in  the  hands  of  the  mortgagee, 
^e  widow  had  direfted  the  tenants  in  poiFelfion  to  attorn  to 
the'  mortgagee,  had  fettted  with  htm  for  the  balance  o{  the 
rents,  flyling  him  morgagee,  and-  had  not  queftioned  hit 
<poffeffion  for  many  years.    In  delivering  the  judgment  of 
Ihe  Court,  Lord  Mansfield  (aid,  that  they  were  all  of  opinion 
that  the  conveyance  in  this  cafe,  though  in  the  form  of  a  . 
leafe,  was  in  fubftance  a  mortgage,  and  not  being  withiil 
the  reafotf  for  which  leafes  by  a  feme-^corert  are  held  to  be 
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'6nly  voidable,  was  abfolutely  vo^d  on  the  death  of  the  huf- 
band :  but  that  the  a£b  done  by  the  widow,  the  deed  being 
in  poflellion  of  the  mortgagee,  were  tantamount  to  a  re^ 
delivery,  which»  without  a  re-execution»  is  equivalent  to  a 
new-grant. 

A  mortgagee,  after  giving  notice  of  the  mortgage  to  the 
tenant  in  pofleffion  under  a  leafe  prior  to  the  mortgage^  is 
entitled  to  the  rent  in  arrear  at  the  time  of  the  notice^  as 
welt  as  to  that  which  accrues  afterwards^  and  he  may  diftrain 
for  it  after  fuch  notice. 

.  The  legal  intereft  of  a  mortgagor  in  poffefiion  is.  inferior 
to  that  of  a  mere  ftrifl  tenant  at  will. 

If  a  man  mortgages  his  land,  and,  as  is  ufual,  flill  continues 
inrpoffelBon,  and  levies  a  fine,  and  five  years  pafs,  yet  the 
.mortgage  is  not  barred ;  for  though  the  mortgagee  be,  in 
reality,  out  of  pofleffion,  yet  when  that  is  done  by 
the  content  of  both  parties,  and  the  nature  of  the  contraft 
requires  that  it  fhould  be  fo  while  the  interefl  is  paid,  it  is 
againf):  the  original  defign  of  the  contrafl  that  any  a£l  of 
the  mortgagor,  except  the  payment  of  the  money,  (hould  de- 
prive the  mortgagee  of  his  fecurity,  and  it  is  no  lefs  than  a 
fraud,  which  of  courfe  the  law  will  not  countenance. 

Where  the  leafe  is  not -a  beneficial  leafe,  it  is  for  the  in- 
terefl  of  the  mortgagee  to  continue  the  tenant ;  and  where 
it  is,  the  tenant  may  put  himfelf  in  the .  place  of  the  mort- 
gagor, and  either  redeem  himfelf  or  get  a  friend  to  do  it.  . 

Ujpon  a  refufal  of  the  money  by  the  mortgagor,  a  tender 
being  made  at  the  place  and  at  fome  time  of  the  day  fpeci* 
fied  in  the  condition,  the  condition  is  faved  for  ever,  and 
the  land  is  difcharged,  becaufe  upon  the  tender  the  demife 
is  void. 

.  If  one  mortgage  his  rcverfion  in  fee  to  the  leflcc  for  years^ 
whereby  his  term  is  furrendcA-ed,  and  afterwards  pays  the 
money  purfuant  to  the  condition,  yet  his  term  Ihall  be  extin- 
guifhed  and  not  revived. 

By  flat.  4.  William  and  Mary  c.  i6.  s.  3.  it  is  enaQed, 
that  if  any  perfon  who  has  once  mortgaged  any  lands  or  te- 
nements to  another,  fhall  again  mortgage  the  fame  or  any 
part  thereof  to  a  fecond  mortgagee,  the  former  mortgage  be- 
ing in  force  and  not  difcharged,  itnd,  ihall  not  difcover  to* 

fuch 
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fuch  fecond  mortgagee  the  former  mortgage  in  writing  iin« 
der  their  hand,  that  then  fuch  mortgagor,  his  heirSi  &c. 
ihall  have  no  relief  or  equity  of  redemption  againft  the  faid 
fecond  mortgagee  ;  but  fuch  fecond  mortgagee,  his  heirs, 
Gc»  may  hold  and  enjoy  fuch  more  than  once  mortgaged 
lands  and  tenements  for  fuch  eftate  or  term  as  was  granted 
or  conveyed  by  the  faid  mortgagor  againft  him,  his  heirs, 
&c.  freed  from*  equity  of  redemption,  and  as  fully  to  all  in* 
tents  and  purpofes  as  if  the  fame  had  been  an  abfolnte  ptsr* 
ch^fe,  and  without  any  power  or  liberty  of  redemption.— 
Under  mortgagees  may  redeem  by  fe£lion  7  of  the  a£l. 
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b/ notices  to  quit. 

tr.iEi.  |.  /TpHAT  which  itas  formerly  confidered  as  a  ienaticy  at 

i  '   -l  '  X     iffiW  has  bccrt  fincc  properly  eotjftrtled  to  tnutt  as  a 

torn.  Dig.  tic.  tenancy  from  year  to  year;  wWth  therefore  may  now  W 

tft«es  (H.  X.)  fjjjj  jQ  jj^  when  a  iHan  lets  lands  or  tenements  td  anothetf^ 

without  limiting  any  certain  or  determinate  efiate;  tfpecU 
ally  if  an  annual  rent  be  referved. 

i  B!«  k;  ti7x.  A  general  parol  demife  therefore  at  an  annual  rent,-  wheref 
thfc  bulk  of  the  farm  is  enclofed  and  a  Dnall  part  of  it  in  tht 
open  common  fields,  is  only  a  Icafe  from  year  to  year ;  and 
not  for  fuch  lime  as  the  round  of  hufbandry  continues. -j** 

^^*  But  where  the  crop,  as  of  liquorice,  madder,  &c.  docs  not 

come  to  perfe£lion  in  lefs  than  two  years,  it  might  be  other- 
wife. 

i  Bi.  u.  J115.        In  tenancies  ffom  yeaf  to  year^  therefore^  there  rtuft  bt 

3T.R.  17.  gjj  months  notice  dn  either  fide  to  quit,  according  to  the 
antient  law ;  except  where  any  fpecial  agreement,  or  the 
^udomof  particular  places,  intervene. 

firp.ft,266.  Where  rent  is  referved  quarterly,  it  does  not  difpenfe 

with  the  regular  Gx  month*8  notice  to  quit  required  by  law ; 
but  is  merely  a  coilate«aI  matter* 

A  So, 
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•     So»  though  a  Icafc  be  void  by  the  ftatute  of  Fr&y«U  m  to  5  T-  ^  47*.  | 

the  duration  of  the  term,  the  tenant  holds  under  the  terms  of  ^ 

the  ieafe  in-  other  refpefls  9  and  therefore  the  landlord  can 
.only  put  an  end  to  the  tenancy  at  the  expiration  of  the  y^ar.  * 

When  a  leafe  is  determinable  on  a  certain  eveott  or  at  a  i  T.  &  54,  lUl     ^ 
particular  period;  no  notice  to  quit  is  iieceSary^  bccanfe 
both  parties  we  equally  appriied  of  the  detenkiinaiion  df 
the  term. 

If  there  be  a  leale  for  a  year,  and  by  confent  of  both  /^M  liH 
partier  the  tetiant  eominue  in  pofleffion  aftdrwardti  the  laW 
implies  a  tacit  renovation  of  the  contrails  for  whdre.a  t^  tT.R.57s; 
nam  holds  over  after  the  expiration  of  his  lerm^'  wiiBout 
having  entered  into  any  new  contra£l,  he  holds  npsn  the 
former  terms :  they  are  therefore  fu|>po(ed  to  Have  renewed 
the  old  agreement,  which  waa  to  ho)d  for  a  year.  Bat  the* 
it  is  neceiTary,  far .  the  fake  of  convenience,  that  if  ehDier 
party  (hoold  be  inclined  to  chatfgehis  mind^  he  (Kosld  giv^ 
•the  other  half  a  year*s  notke  before  the  eocpinftion  of  the 
•next  or  any  following  year. 

Sot  where  tenant  for  life  grants  a  leafo  for  yaart  whkh  is  7  T.  R.  478. 
void  againfi  the  remainder-mao,  and  the  latter,  before  hte 
elefis  to  avoid  ir,  receives  r^iif  from  the  tenant,  whefe6y  a 
tenancy  from  year  to  year  is  created^  yet  this  i^  with  refei^ 
«nce  to  the:old  term,  and  therefore  a  half  yearVnotide  tb 
quit  from  the  remainder*man  ending  with  the  old  year  is 
good. 

So,  where  tenatit  for  life  makes' a  leafe  for  years,  to  com*  t  H.  B1.R.  97^ 
mence  on  a  certain  day,  and  dies  brefere  the  expiration  ottbe 
leafe,  in  the  middfe  of  the  year ;  the  remainder-man  recrfves 
rent  from  the  leflee,  (who  contimaes  in  pofleflion,  but  not 
tinder  a  frefli  leafe)  for  two  years  together  on  the  days  of 
-payment  mentioned  in  the  leafe :  this  was  held  to-  be  evi^ 
4ence  from  which  an^  agreement  will  be  prefomed  to  fobOft 
between  the  remainder-man  and  the  ie(Iee,thaf  the  feflee 
(hould  continue  to  hold  fron^  the  day,  and  according  to  the 
termt,  of  the  leafe;  (o  that  jloticie  ao  quit  endrng  00  that 
dlay  is  proper. 

•    The  "-fix  months"*  notice  means  half  «y«ar;  and  tk>t  ^^• 
feaerely  the  fyace  of  fix  months-  att  any  time,  of  the  year :  2  Saik.  411. 

N  for  '^*'^-**^* 
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for  fuch  half  year's  notice  mu6  expire  at  the  enki  of  the 
year,  or  it  will  not  be  a  good  notice. 
*  R.  "24-  An  agreement  therefore  to  take  a  farm,  the  arable  from 
old  Candlemas ^  the  pafture  from  old  Lady»iay^  and  the  mea*. 
dow  from  old  iiay^day^  paying  rent  half-yearly  at  dd  Mi- 
chaelmas and  Lady 'day  ^  is  fubflantially  a  taking  of  the  whole 
from  old  Lady-day^  and  notice  to  quit'  delivered  before  old 
Michaelmas^  is  fufficient  to  determine  the  tenancy. 

t  T.R.  i6r.  For  this  reafon  it  has  been  held»  that  a  notice  to  quit  at 

Lady  •day  was  prim&facie  evidence  of  a  holding  from  Lady^ 
day  to  Lady-day^  till  the  contrary  was  fliewn« 

^i^  Soy  where  the  leflbr.of  the  plaintiff  in  an  eje£lment  could 

not  prove  the  time  when  the  term  commenced^  and  the  te- 
nant proved  it  to  be  differept  from  the  time  to  quit  men- 
tioned in  the  notice*  the  plaintiff  was  non-fuited. 

£fp.  N.P.  460.       But  notwith&anding,  where  the  notice  was  given  on  the 

8oth  of  Sepiemier^  being  the  day  after  MichaelmaS'doy^  to 
quit  at  Lady^day  following,  Mr.  J.  Heath  ruled  the  notice 
fufficient :  this  was  probably  qn  the  principle  of  its  being 
f  eafotti^le  notice ;  and  what  is  reafooa^le  it  matter  of  cir- 
cumllaace. 

Efpl i?  R^46i.      ^^»  ^^  "  ^^^  ^^  ^*^®  ^^^^  ^^^^^  *^  NifiPrius,  that  where 

notice  to  quit  has  been  ferved  on  the  tenant,  and  the  land- 
lord being  ignorant  .of  the  time  when  the  tenancy  €on»- 
menced,  has  given  the  notice  to  quit  at  the  wrong  time, 
that  is,  not  at  the  end  of  the  year,  that  the  tenant  when  the 
notice  is  ferved  ought  to  inform  the  landlord  of  his  error 
and  mention  the  true  time. 

4T.  R.  36a  The  rule  however  is  otherwife ;  for  if  notice  to  quit  i^t 

Midfummcr  be  given  to  a  tenant  holding  from  Michaelmas^ 
he  may  infift  on  the  infufficiency  of  the  notice  at  the  trial  of 
an  ejefiment,  though  he  did  not  make  any  objeflion  at  the 
time  that  it  was  ferved ;  but  faid  ^  I  pay  rent  enough  aU 
*'  ready^  and  it  is  hard  to  ufe  me  thus  a"  for  the  expreflion 
is  merely  that  of  an  angry  man. 

tBi.R.596,  Itonc^  was  doubted,  whether  If  the  landlord  or  tenant 
died,  the  fame  notice  to  bis  executors  or  adminiftrators  was 
neceffary  as  would  have  been  requifite  had  he  lived ;  and  it 
was  even  fuggefted  that  a  month's  notice  in  fuch  cafe  would 
f^ffice. 

It 
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It  ismnr  fettled,  however,  that  in  the  ca{e  of  a  tenancy  3T»R.iC, 
from  year  to  year  as  long  as  both  parties  pleafe,  if  the  te* 
nant  die  inteftate*  his  a^miniflrator  has  the  fame  intereft  in 
the  land  which  his  inteftate  had;  for  fuch  tenancy  is  a  chat* 
tel  intereft,  and  whatever  chattel  the  inteftate  had  muft  voft 
in  his  adrntniftrator  as  his  legal  reprefentative. 

Therefore  half  a  year's  notice  to  quit  muft  be  given  to  a  3  Wiif.  t^^ 
tenant  at  will  (that  is  to  fay  a  yearly  tenant)  or  bis  executor, 
or  an  eje&nent  will  not  lie. 

So  in  the  cafe  of  an  infant:  therefore,  where  an  infant  be-  t  T.  R.i59« 
comes  entitled  to  the  reverfion  of  an  eftate  leafed  from  year 
to  year,  he  cannot  eje£l  the  tenant  without  giving  the  fame 
notice  as  the  original  leflbr  muft  have  given* 

So  alfo,  tenant  from  year  to  year  before  a  mortgage  or  i  t.  R.  aSo. 
grant  of  the  reverfion,  is  entitled  to  $x  month's  notice  to 
quit  before  the  end  of  the  year  fromthe  mortgagee  or  gran* 


If  a  tenant  hold  under  an  agreettent  for  a  leafe  at  a  aT,R.436, 
yearly  rent,  whereby  it  is  ftipulated  that  the  agreement  (hall 
continue  for  the  life  of  the  leflbr,  and  that  a  claufe  fiiall  be 
inferted  in  the  leafe,  giving  the  leifor's  fon  power  to  uke 
the  houfe  for  himfelf  when  he  came  of  age,  the  fon  muft  mate 
his  elefiion  in  a  reafonable  time,  as  for  example,  a  week  or 
fortnight,  after  he  comes  of  age :  the  delay  of  a  year  is  nn- 
reafonable,  and  the  tenant  cannot  be  eje£led  upon  half  a 
year's  notice  to  quit  ferved  after  fuch  a  delay. 

There  is  no  diftindion  in  reafon  between  houfes  and  lands,  i  x«  R,  x6st 
as  to  the  time  oi  giving  notice  to  quit :  it  is  neceflary  that 
^otb  fliould'be  governed  by  one  rule.  There  may  be  cafes 
where  the  hardSiip  .would  be  felt  in  determining  that  tbe 
rule  did  not  extend  to  houfes  as  well  as  lands:  as  in  the 
cafe  of  a  lodging-houfe  in  London  being  let  to  a  tenant  at 
Lady-day  to  hold  from  year  to  year;. if  the  landlord  Oiould 
give  notice  to  quit  at  Michaelmas^  he  would  by  that  means 
deprive  the  leflee  of  the  moft  beneficial  part  of  the  term, 
fince  it  is  notorious  that  the  winter  is  by  far  the  moft  pro« 
fitable  feafon  oi  the  year  for  thofe  who  let  lodgings.  The 
notice  Ihould  be  half  a  year  preceding  the  expiration  of  the 
year. 

Therefore,  where  a  tenant  held  from  the  22d  of  Novem*  s  T,R,  jSi, 

N  2  hr 
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ter  as  a  yearly  tteihint  $  ami  a  mortgagee  who  became  fucb 
-in  Jfuly  wa^  deffirous  of  oufiifig  tnm,  it  wai  too  laite  to 
^iipe  tMtice  then  tbt  the  tenant  to  quit  at  the  end  of  the  cur- 
-rent  year;  for  the  tenant,  at  the  time  that  the  mortgagee't 
4it)^  acerited,  had  ai  permanent  axi  intereft  in  the  eftatie  till 
the  2zd  of  N^ttmber^  as  if  it  had  been  leafed  to  him  by 
Jeed  tiiif  that  period. 
<  T.R.i6^,  The  dofirine  refpeAing  notice  to  quit  wars  laid  down  aa 
*3  H,8, 13,5.  gjjjy  j5  jn  jjjg  rcign  of  Henry  VIII.    Touching  the  drf- 

tinfiion  between  fix  months  and  half  a  year,  the  cafe  in  the 
year  books  reefoires  half  a  year's  notice. 

f  Efp.  R,  94^  A  notice  to  quit  has  reference,  in  ail  cafes,  to  the  lettrng : 
therefore,  where  a  houfe  was  taken  by  the  month,  it  was 
field  that  a  inon&'«  notiec  was  fufficient  to  entitle  the  plain* 
tiff  to  recover.  - 

sBor.  1609.  Though  reafonaUe  notice  mnft  he  gi^en  before  the  end 
of  the  year  by  landlord  or  tenant,  and  fuch  notice  is  gene- 
rally required  to  ^behatf  a  year's,  yet  it  Taries  according  to* 
the  cuftom  of  different  countries. 

«  Bl,  R.  Z2S4«  Therefore,  where  t)^  arable  part  of  a  (arm  was  to  be  en«- 
tered  on,  and  quitted  on  the  13th  of  February^  it  was  con*. 
Cdered  to  be  no  more  than  die  cnftom  of  moft  countries 
ipyould  have  direfied  without  any  fpeeial  words,  on  a  taking 
•from  Lady-day  to  Luiy^iLy ;  that  being  the  time  when  the 
land  is  to  be  prepared  for  lent<<orn ;  and  as  the  tenant  out- 
going has  the  benefit  of  the  way-going  crop,  any  inconve- 
.nience  to  him  is  obviated;  whereas  great  mifchief  might 
^happen  to  landlords  if  compelled  to  give  notice  To  early  aa 
Augufi^  as  it  would  enable  the  tenant  to  harrafs  the  land. 

^ake*sCa.  K.  So  by  fpecial  cuftom,>  three  months  notice,  or  twelve 
'-motitbs,  will  be  the  proper  notice. 

I  Skin.  649.  As  by  the  cuftom  of  LanSen^  where  a  tenant  under  the 

yearly  rent  of  405.  is  entitled  to  a  quarter's  notice  to  quit ; 
but  a  tenant  above  that  rent  mull  have  half  a  year's  notice. 

t  Efp.  R,  166.  .  j\^^  cuftom  of  the  country  is  alfo  adtniffible  evidence  to 
'Explain  the  nature  of  the  holding,  as  whether  a  general  hold* 
*ing  from  Michaelmas  means  old  or  new  Michaelmas. 

3  Eur.  r6o9.  A  parol  noticc,  it  (hould  feemi-  would  be  fu£Scient  un« 

'  ^^^'     dcr  a  parol  dexaife. 
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In  otber  C9f«s,  howcvtr,  aotke  to  quti  flkoUlA  l>e  io  wuli^ 
iag. 

.  Such  notke  (bouM  be  d«ar  «i»d.iiortaui  in  iu  terms,  iiid 
90t  amhiguoiuor  optkHiiL 

Tberefort  if  a  notict  ta  quiir  he  itk  thife  Ircidb^  ^*  I  ik<»  Doug*  z7e, 
^'  fire  you  to  quit^  or  eUe  tkai  you  agree  t^  pay  dottUo 
**  rent'*  the  tenant  having  an  ojNbiw,  t]^  notice  woiili:  adr 
he  fufficient. 

But  where  notice  in  writing  was  ferved  on  a  tenant  ud  iJ/f 
was  in  die  following  wordft»  **  I  deftve  yoU  ti^qiak  po0offioa 
'^  on  lady •  day  tiqau  or  I  ihall  iafift^  upoa  double  rmi ;" 
ibe  Court  held  i^  to  be  fufficieiHly  pofitive^and  that  the  lat«i 
ter  words  were  added  only  by  way  of  thseai  of  the  confer 
quince  of  holding  over  the  pofleffion^ 

The  delivery  of  the  notice  t^quil  to  the  fervanfc  of  the  4t.r,464« 
leaant  at  hit  dweUing-benfe,  to  whons^e  nature  of  it  was 
explained,  though  fucb  dweUbg*houfe  was  not  fituated  on 
the  premifies  and  it  did  not  appter  to  baive  come  to  the  teii 
Dent's  hands,  is  flrong  prelumptiire  evidenee  that  it  reached 
him ;  which  atay  be  rebutted  by  the  evidence  of  the  for* 
vant. 

Zfa  landlord  receive  rent  due,  after  the  expiration  of  a  6T.r.2zo, 
notice  to  quil,  it  is  a  waiver  of  that  notice.    But  if  the  '**•**•*•  3»«» 
money  had  »oi  been  received  as  rent,  but  as  a  fattsiafiiofi 
for  the  injury  done  by  the  tenant  in  coniinuiag  on  bis  late 
landlord's  preiptfles  as  a  trefpafler,  theft  the  late  landtord 
might  have  recovered  in  ejefkinent, 

Bui  though  notice  to  quit  is  in  general  waived  by  the  re^  Covp.  145; 
ceipt  of  rent  due  fubfequeat  to  fuch  aotice,  yet  the  mere 
acceptance  of  rent  by  s(  laMlord  fubfequeat  to  the  time 
when  the  tenant  ought  to  have  quitted  according  to  the  no* 
lice  given  him  for  that  purpofe  is  not  itfelf  a  waiver  on  the 
part  of  the  landlord  of  fuch  notice ;  but  matter  of  evidence 
only  to  be  left  to  the  jury,  under  the  circumftances  of  the 
cafe ;  for  the  landlord  might  poflibiy  have  accepted  the  ren^ 
under  terms,  or  made  an  eiprefs  declaration  that  he  did*  not 
mean  to  waive  the  notice,  and  that  notwith (landing  his  ac« 
cepcance  or  receipt  of  the  rent,  he  (hould  ftill  iniift  upon  the 
pofleflion;  or  fraud  or  contrivance  might  have  been  prac« 
tifed  on  the  part  of  the  tenant  in  paying  it. — The  queftion 

N  3  therefore, 
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Aarefore,  in  fuch  cares  is,  que  anime  the  rent  wa^  received, 
and  what  the  real  intention  of  both  parties  was  ? 

expiration  of  the  leafe,  and  the  tenant  hold  over,  the  land- 
lord  is  entitled  to  double  rent;  and  a  fecond  notice  deliver, 
ed  to  the  tenant  after  the  expiration  of  fuch  notice  ••  to  quit 
••  on  a  fubfequent  day  or  to  pay  double  rent;"  is  no  waiver 
of  the  firft  notice,  or  of  the  double  rent  which  has  accrued 
onder  it. 

li/d.  iSz,  s^^  ^jj^y^  ^Qg  ij,  jremajncler,  after  the  expiration  of  an 

efiate  for  life  gave  notice  to  the  tenant  to  quit  on  a  certain 
day,  and  afterwards  accepted  half  a  year's  rent;  fuchac 
ceptance  being  only  evidence  of  a  holding  from  year  to 
year,  is  rebutted  by  the  previous  notice  to  quit,  and  there, 
fore  the  notice  remains  good. 

Efp.  R.  a66,  B„t  ^h^u  iIj^^  months  notice  was  given  whertf  the  rent 

was  referved  quarterly,  and  the  landlord  exprefled  neither 
his  affent  nor  diffeht  to  admit  it,  and  took  the  rent  up  to  the 
time  when  his  tenant  quitted^  it  was  conftrued  to  be  fuch 
'  an  acquiefcence  as  amounted  to  prelumptive  evidence  that 
the  parties  intended  to  difpenfe  with  the  notice,  and  was 
therefore  deemed  a  waiver  of  it. 

s  Efp.  R.  505.       jf  jj^  ^jjg  gjjj  ^f  ^jj^  y^^  (where  thare  has  been  a  tenancy 

from  year  to  year)  the  landlord  accepts  another  as  his  te* 
nant,  without  any  furrender  in  writings  fuch  acceptance 
(hall  be  a  difpenfation  of  the  notice  to  quit. 

Cowp/eax?^'        Notice  however  is  not  neceflary  in  every  cafe  J  for  if  the 

Efp,  ^.  P.  463.  tenant  have  attorned  to  feme  other  perfon,  or  done  fome 

other  aft  difclaiming  to  hold  as  tenant  to  the  landlord,  in 

Peakc'iCa.  N.  that  cafe  no  notice  is  neceflary.  Indeedif  a  tenant  put  his 
landlord  at  defiance,  his  landlord  may  confider  him  either  as 
his  tenant  or  a  trefpaflfer,  and  in  the  latter  cafe  need  not 
give  htm  a  notice  to  quit  before  he  brings  his  eje&ment. 

^^'4  But  a  refufal  to  pay  rent  to  a  devifee  in  a  will  which  was 

contefted  is  not  fuch  a  difavowal  of  the  title  as  to  empower 
fuch  devifee  to  maintain  an  ejefiment  without  giving  a  pre* 
vious  notice. 

»  Efp.  R.  530.  So,  where  an  eje£lment  has  been  brought  on  the  demife  of 
an  infant,  which  has  been  coropromifed,  and  the  tenant  in 
poflcflion  has  attorned  to  the  infant :  though  the  leflbr  of 

the 
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itie  plaintiff  on  coining  of  age,  does  not  accept  rent  or  do 
any  other  a£l  to  confinn  the  tenancy,  yet  ai  the  fomier 
€je£bnent  was  brought  at  his  fuit  and  for  his  benefit,  he  (hall 
not  be  allowed  to  confider  the  tehant  as  a  uefpaffer,  and 
'bring  a  new  eje6lnient  without  giving  notice  to  quit. 

A  mortgagee  may  recover  poflef&on  againft  the  mortga-  I>ous*  si; 
gor,  or  a  tenant  under  a  lesife  from  the  mortgagor  po&erior 
to  the  mortgage,  without  notice  to  quit ;  for  when  the  mort* 
gagor  is  left  in  pofleffion;  the  true  inference  to  be  draivn  is 
an  agreement  that  he  fhall  poffefs  the  premifles  at  will  in 
the  IriAeft  fenfe,  and  therefore  no  notice  is  ever  given  him 
lo  quit* 

S09  a  mortgagee  need  not  give  notice  to  a  tenant  to  quit.  Bull.  N.  P.  96. 
before  bringing  his  cje&ment,  if  be  mean  only  to  get  into 
the  receipt  of  the  rents  and  profits  of  the  eftate,  though  the 
mortgagiebe  made  fubfequent  to  the  tenant's  leafe.  But  in 
fucb  cafe  he  iball  not  be  fuffered  to  turn  the  tenant  out  of 
pbffeffion  by  the  execution.  In  the  prefent  cafe  the  leafe 
.was  only  from  year  to  year,  and  with  refpeCi  to  the  laft  year, 
might  be  confidered  as  a  leafe  fubfequent  to  the  mortgage ; 
but  the  Court  held  that  it  would  have  been  the  fame  if  the 
leafe  were  for  a  long  term. 

Wherever  the  leflee  holds  under  a  void  demife,  no  no-  Efp.  n.P.  4<3« 
lice  it  feems  is  neceifary;  as  in  the  cafe  juft  mentioned  of  a 
leafe  by  a  mortgagor  after  the  mortgage. 

So,  where  in  ejectment  for  lands  in  Surry ^  the  cafe  was  j^/^.  ^^ 
thai  Elizabeth  Compt^n  being  entitled  to  a  copyhold  of  inhe- 
riunce  held  of  the  manor  of  ILtnnington^  was  admitted  to 
it  in  1767;  in  1780  Mr.  C.  her  huiband  granted  a  leafe  to 
U.  for  forty  years,  (under  whom  the  defendant  claimed) 
without  the  confent  or  the  joining  of  his  wife,  and  there* 
fore  cootr^ty  to  ftat.  32  H.  8.  e.  aS.  /.  3.  in  1782,  Mrs.  C. 
died,  leaving  lier  huiband  and  an  only  daughter  (now  the 
leffor  of  the  plaintiff)  her  heir  at  law ;  Mr.  Ci  received  the 
rent  till  the  time  of  his  death  in  1788,  and  Mrs.  A.  the  lef. 
for  of  the  ptmtiff,  alfo  received  it  after  his  death,  as  re- 
ferved  by  the  leafe,  till  1789 ;  wben  on  difcovery  that  the 
leafe  was  void  under  ftat.  3a  H.  8.  and  alfo  not  warranted  by 
the  cuftom  of  tke  manor,  the  prefent  ejedment  was  brought 
Without  giving  notice  to  quit.    For  the  defendant,'  it  was 

N  4  infified 
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Done.  53.  IT.      |Al}i|e4  ihatthe  lieafe  vm  gpod«  or  at  mail  only  VQtdabl^ 
l'7j  54<  ^      j^^  confifinf d  by  accepUmce  of  rent  by  Mrs*  4*  the  plaiii* 
tiffi  but  tb^t  even  if  Ibt  bad  npt  confirined  the  le«ife,  (he 
bf^  vi^a  tb^  bo)4i»g  a  teoaficy  from  year  lo  ye^r*  Jin4 
tfaercfqrc  fliould  bavf  given  notice  to  quit}  bat  bqtb  points 
ware  ovfc-raled  by  tbe  Judge,  and  tbe  plaintiff  recovered. 
C«t  Lit  115.         |t  it  to  be  obrenred.  tbat  wbere  the  eftate  or  l^(ie  ii  i^fa 
Ja^a  void  by  tbe  condition  or  limitatiooi  no  acceptance  of 
tbf^  rent  after  can  make  it  to  bave  a  continuance;  otherwifp 
»id,  m.  I.         ji  is  of  an  eftate  or  leafe  voidable  by  entry :  and  ibi*  dift 
iinflion  is,  becaufe  the  acceptance  of  rent  in  tbe  one  cafo 
cannot  make  a  new  leafe»  and  the  old  one  was  deteonined^ 
but  the  acceptance  of  the  rent  in  tbe  other,  is  a  fufficient 
declaration  that  it  is  the  leflbr's  will  to  continue  the  leafea 
for  ho  is  not  entitled  to  the  rent  but  by  the  lea£r« 
|T.lt.Sj£  If  a  tenant  for  life,  under  a  limited  power  of  leafing^ 

grant  a  leafe  exceeding  his  power,  the  leafe  is  void,  and 
not  capable  of  confirmation:  but  if  the  remainder-man 
accept  rent,  as  rent,  after  the  death  of  tenant  for  life,  it  ia 
an  admiffion  that  the  defendant  is  his  tenant,  and  Aich  te% 
nant  is  entitled  to  notice  to  quit. 
MJ0^  64*  A  notice  delivered  to  a  tenant  at  JAichatlvias  179  j,  t6 

quit  at  "  fjiiy^day  \ihit}ik  will  be  in  the  year  1795/'  was 
hotden  to  be  good  notice  to  quit  at  ^Mdy-day  1796;  for  \hh 
intention  was  clear,  and  1795  (ball  be  rejefied  therefor^ 

$s  an  impoffibleyear. 

» 

ISection  II.    Of  Tenants  for  a  hjs  Term  tkanfram  Year 

ia  Year.     ' 

We  have  had  occafion  before  to  obierve,  that  any  one 

poffeffed  of  a  certain  quantity  of  intereft  may  alienate  the 

.  whole  or  any  part  of  it,  unlefs  reflrided  from  fo  doing  by 

agreement  with  the  party  from  whom  he  derives  that  intereft 

or  eftate,  of  by  the  terins  upon  which  he  ukes  it. 

Upon  the  fame  principle  be  may  dcmife  it  or  any  part 
of  it  for  any  term  Qiorter  than  i\M  of  which  he  i<  poffefled  j 
and  when  part  of  a  meifoage  or  tenement  is^  let  to  another, 
it  IS  called  a  lodging,  or  lodgings* 

Lodgings  may  be  let  in  the  fama'  manner  as '  lands  and 
tenements :  in  general  however  tbey  are  let  either  by  agree* 

ment 
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imnt  in  writing  betvecn  the  landlord  and  tea«Qft»  &t  \fy 

parol  agreement. 

With  TtfytGt  to  the  general  rule  that  in  the  cafe  of  a  9T.R.,(Si« 
yearly  tenancy,  netice  to  quit  mui  be  half  a  year  before  the 
expiration  of  the  year;  the  cafe  oC  lodgings  depends  upon 
a  particDlar  conura(l,  and  is  an  exception  to  the  general 
f  ule^  The  agr^ment  between  the  parties  may  be  for  a 
month  or  lefs  time,  and  there  much  (borter  notice  would 
be  fufficient  where  the  tenant  has  held  over  the  time  agreed 
upon,  than  in  the  other  cafe. 

The  whole  qoeftion  depends  upon  the  nature  of  the  firft  ^^*^ 
contra^ :  fo  that  if  the  parties  have  agreed  that  the  tenant 
ihali  hold  for  a  term  cef  tain*  no  notice  of  courfe  can  be 
neceflary ;  but  if  the  tenant  hold  for  no  particular  period, 
reafonable  notice  muft  be  given»  which  is  regulated  gene* 
rally»  if  not  always,  by  the  local  cu&om  of  the  particular 
pUce  or  di&rlft,  which  for  the  moft  part  requires  the  fame 
(pac^  of  tinie  for  notice  as  the  period  for  which  the  lodg- 
ifi^s  are  taken,  as  a  week's  notice,  where  taken  for  a  week,  f  ^^P-  ^  9ii 
g  month's  where  taken  for  a  month,  and  fo  forth ;  hut  this 
is  not  always  the  cafe,  for  it  is  not  alwaya  neceflary  (it  i| 
prefixed)  that  a  quarter's  notice  fltould  be  given  where  the 
reot  is  paid  quarterly,  and  it  is  u^derflopd  to  be  a  quarterly 
taking,  for  a  month's  notice  is  fometimes  cuftomary,  and 
probably  a  court  and  jury  would  think  generally  reafonable. 

If  a  houfc,  originally  entire,  be  divided  into  feveral 
apartmenti,  with  an  outer  dpor  tq  each  apartment,  and  no 
communication  with  each  other  fubfifts,  in  fuch  cafe  the 

feveral  apartments  ar^  confidpred  in  law  as  diftinfl  manlion^  6  Mod.  zi|.  ^ 

boufei*  ' 

But  if  the  OMmcr  live  in  the  houfe,  all  the  untenanted  mj, 
apartments  (hall  be  conGdered  aa  parts  of  his  houfe. 

Yet,  if  there  be  two  feveral  tenements  originally  and  jsij^ 
they  become  inhabited  by  fipveral  families,  who  make  but 
one  avenue  for  both,  ftnd  uie  it  promifcuoufly,  the  origlaat 
fieveralty  is  fo  far  recognized  and  regarded,  that  they  coiiti. 
siue  to  be  Ievera)ly  rateable  to  the  popn 

Thefe  lodgings  conditute  fuch  an*  intertft  according  to 
the  durf  lion  of  the  term,  that  to  many  purpofes  the  lodgers 
arc  confidered  in  law  in  the  light  ot  boufehoiders  and  enjoy 

the 
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the  fame  prolefiion,  and  greater  immonitiet,  for  they  are 
not  compellable  to  ferve  pariOi  offices. 

«  H*^-  '*'  ^*  Therefore,  if  one  hire  a  part  of  a  houfe  to  lodge  in, 
which  is  afiually  divided  from  the  reft,  and  liave  a  door  of 
bis  own  to  the  fireet,  a  burglary  committed  therein  may  be 

m^  n.  I.  idledged  in  domo  manfianali  of  fuch  perfon ;  and  even  if  the 
owner  occupy  a  ibop  or  cellar  in  the  houfe,  unlefs  he  fleep 
therein,  it  is  the  manfion  of  each  lodger,  although  there  be 
but  one  outer*door :  but  it  is  otherwife,  if  the  owner  fleep 
therein* 

/M  163.  '  A  houfe,  in  fa£l,  wherein  a  man  dwells  for  only  part  of 

the  year ;  or  which  he  has  aftually  hired,  but  not  moved 
into;  or  a  chamber  in  an  inn  of  court;  or  a  houfe  hired 
by  a  man*s  wife,  for  her  feparate  refidence  without  his 
knowledge,  for  it  is  the  hulband's  houfe ;  are  all  of  thea 
fufficient  to  fatisfy  the  words  domus  tnanfionalis* 

Jkid.  Z64.  i.  iS.  But  if  the  perfon  had  taken  an  apartment  as  a  fliop  or 
work-houfe,  for  his  ufe  in  the  day  time  only,  it  feems  that 
a  felony  therein  cannot  be  alledged  to  have  been  committed 
in  a  manfion  houfe :  not  of  him  that  lets  it,  becaufe  it  it 
fevered  by  the  leafe  from  that  part  of  the  houfe  which  be* 
longs  to  him;  nor  of  him  to  whom  it  is  let,  becaufe  he 

Hid.  n.  €.         takes  it  not  to  lodge  in.    But  if  he  fleep  in  any  part  of  the 

building,  however  diftant  from  the  (hop,  it  may  be  alledged 
to  be  his  manfion-houfe;  provided  the  owner  does  not  fleep 
under  the  fame  roof  alfo. 

Utd.  t6i,  J.  5.  ^f  ^^(h  intent  to  rob  a  houfe,  a  perfon  takes  lodgings  in 
it,  and  then  fall  on  the  landlord  and  rob  him,  fuch  perfon  is 
guilty  of  burglary. 

2  Haw.  P.c.         As  to  the  flat.  39  Eiiz.  c.  15.  making  it  a  capital  felony 

Cro.  Car  473.  ^  commit  a  larceny  of  goods  to  the  value  of  j  x.  in  a  dwelU 
ing  houfe  in  the  day  time,  it  feems  agreed  that  a  chamber  in 
oue  of  the  inns  of  court  wherein  a  perfon  ufually  lodges, 
is  properly  a  dwelling-houfe  within  the  fiatute :  but  a  lodg* 
ing  in  WkHthaU  or  Somerjii-haufi  is  not. 

Cewp.  I.  But  this  privilege  of  a  lodger's  tenement  being  regarded 

as  his  manfion-houfe  extends  only  to  the  purpofes  of  pro^ 
ie£lion  to  a  man  and  his  family,  and  is  to  be  taken  firi&ly. 
A  bailiff,  therefore,  in  the  execquon  of  mefne  pvocefe, 
Qiay  break  open  the  door  of  a  lodger,  having  firft  gained 

peaceable 
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peaceable  entrance  at  the  outer  door  of  the  houfe :  for  the  Foft.  C.  L.  tit. 
rule,  that  every  man's  houfe  is  his  cafile,  muft  be  confined  J?^ 
to  the  breach  of  windows  and  of  outer  doors  intended  for 
the  fecurity  of  the  houfe  againft  perfons  from  without  en* 
deavouring  to  break  in. 

For  the  protefiion  of  landlords  againft  a  fpecies  of  pillage 
to  which  perfons  letting  ready  fiimiQied  lodgings  are  much 
expofedy  as  it  was  doubted  at  common  law,  whether  the 
taking  things  in  a  lodging  room  was  more  than  a  breach  of 
truft,  becaufe  of  their  being  lent  to  a  perfon  and  lawfully 
in  their  pofleflion,  therefore  the  taking  away  from  fuch  srat,|W.ftSf, 
lodgings,  with  an  intent  to  fteal,  embezzle,  or  purloin  any  *'*'  *  ^* 
chattel,  bedding,  or  furniture,  which  by  contrafl  or  agree- 
ment they  are  to  ufe,  or  (hall  be  let  to  ihem  with  the  faid 
lodgings,  is  made  larceny  and  felony. — A  man  and  his  wife  f  Haw.  P.  c. 
cannot  both  be  guilty  of  the  fame  larceny  in  robbing  their         " 
lodgings;  for  if  they  both  had  committed  it  together,  the 
woman  muft  be  acquitted,  for  (he  is  under  his  coercion.    If 
the  lodgings  be  let  jointly,  it  is  the  taking  of  the  hu{band 
only. 

In  refpefl  to  letting  houfes,  though,  as  has  been  before  it.R.  t6i. 
obferveH,  there  is  no  diftin£lion  in  reafon  between  houfes 
and  land,  as  to  the  time  of  giving  notice  to  quit  in  yearly 
tenancies,  ii  being  nece(rary  that  both  (hould  be  governed 
by  one  rule;  and  that  where  rent  is  referved  quarterly,  it  Erp.R.«6(, 
does  not  difpenfe  with  the  regular  fix  month's  notice  to  quit 
required  by  law,  but  is  merely  a  collateral  matter;  yet  in 
the  cafe  of  a  houfe  being  let  for  a  (horter  term  than  a  year, 
the  holding  alCmilates  itfelf  to  that  of  a  lodging:  therefore  tBid,  94. 
where  a  houfe  was  taken  by  the  month,  it  was  held  that  a 
month's  notice  was  fufficient ;  for  a  notice  to  quit  has  re- 
ference in  all  cafes  to  the  letting. 

If  the  lodgings  be  furnilhed,  it  may  be  as  well  to  have 
a  fchedule  of  the  goods  they  contain  affixed  to  the  agree- 
ment, if  there  be  one  in  writing;  in  the  fame  manner  as  in  ridiaHte,p.ui. 
the  cafe  of  a  leafe  of  a  houfe  with  goods. 

Section  III.    OJJlriS  Tenants  at  mil. 

Although  courts  of  law  have  of  late  years  leaned  as  much  %  BI.  Com.  z4^ 
0S  ppffibk  «gainft   conOming  demifes,  where  no  certain 

term 
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term  U  mentioned,  to  be  tenancies  at  will^  but  (as  w«  have 
juft  feen)  have  rather  held  them  to  be  tenancies  from  ye^r 
to  year  fo  long  as  both  parties  pleafe,  efpecially  where  an, 

9  Bar.  1609.  annual  rent  is  referved ;  and  although  it  is  faid,  that  in  tbe 
country,  ieafes  at  will  in  the  firi6t  legal  nation  of  a  leafa. 
9t  will,  being   found  extremely  inconvenient,  extft  only 

Co.  Lit.  55,       notionally,  the  ohfervation,  Mr.  f/flr^raotf  thinks,  means, 

not  that  eflates  at  will  may  not  aiife  now  as  well  as  formerly^ 
but  only  that  it  is  no  longer  ufual  to  create  fuch  eftates  by 
exprefs  words,  and  that  the  Judges  incline  firongly  againft 
implying  them* 

t^a.  Tenant  at  will  is  where  lands  or  tenements  are  let  by  one 

man  to  another,  to  have  and  to  hold  to  him  at  the  will  of 
the  leflbr,  by  force  of  which  leafe  the  leffee  is  in  poffeffion* 
In  this  cafe,  the  leflee  is  called  tenant  at  will,  becaufe  he 
hath  no  certain  nor  fure  e&ate,  for  the  leflbr  may  put  him 
out  at  what  time  it  pleafeth  him.  But  every  leafe  at  will 
mufi  be  at  the  will  of  both  parttea. 

I  Salk,  436,'  If  a  termor  grants  the  land  generally,  the  grantee  is  but 

tenant  at  will ;  for  it  docs  not  appear  that  the  grantor  meant 
to  pafs  his  whole  tntereil,  and  this  is  enough  fo  fatisfy  the 
grant.*— But  if  a  termor  devifes  the  land,  all  his  term  pajjes; 
for  the  devifee  cannot  be  tenant  at  will,  becaufe  the  devifor 
muft  die  before  the  devife  can  take  effe3  5  and  one  cannot 
be  tenant  at  will  to  a  dead  man. 

5:0.  Lit,  $1,  M.  If  one  leafe  for  years,  with  a  provifo,  that  leflbr  may  enter 
^t  his  will,  it  is  a  leafe  at  will* 

3o,  if  one  dcmifes  a  tenement  to  another  excepting  the 
new  houfe  for  his  habitation,  when  he  pleafes  to  flay  there, 

f  Mod.9.  and  at  other  times  for  the  ufe  of  the  leflee;  the  leflee  haa 
the  new  houfe  as  tenant  at  will. 

3  Saik.  nj.  So,  if  one  give  to  another  licence  to  take  the  profits  o| 

bis  land  without  mentioning  for  how  long  a  period  or  re* 
ferving  an  annual  rent,  it  (hall  be  a  leafe  at  will. 

X  WUf.  lys.  A  man  who  enters  and  enjoys  under  a  void  leafe,  and 
pays  rent,  is  « tenant  at  will,  and  not  a  difleifor. 

Com.  Dig.  tir.        But  if  a  man  enter  by  colour  of  a  grant  or  conveyance. 

^ftates  (u.  4}   y^^^^i^  ^^  y^id  and  did  not  fland  with  the  rule  ot  law ;  he 

iball  be  difleifor,  and  not  a  tenant  4t  wilU 

Aooiigagof 
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A  mortgagor  is  111  fomt  refpeds  ftriAiy  leaaat  at  wUU  zT.R.381. 
and  in  many  cafes  is  like  a  tenant  atvrili. 

Therefore  if  a  mortgagee  covenants  that  the  mortgagor  Com.  Dig.  «r 
ftall  take  the  profits  tilt  defaoH  of  paymMt;  or  that  the  cra.j^'.6i>. 
mortgagor  and  his  heirs  Oi^li  take  the  profits ;  in  the  one 
cafe,  the  mortgagor,  and  in  the  other  his  heir  after  his  death, 
ftall  be  tenant  at  wilK 

But  if  mtfrtgagee  covenants  that  he  will  tiot  l^ke  the  Coin.i%.  tir. 
profits  till  default  of  payment,  and  the  mortgagor  enters  ^^^^  t"'  *'^ 
immediately;  he  fliall  not  be  tenant  at  will,  but  only  at 
fufierance;  for  it  was  not  agreed  that  he  flioold  take,  but 
that  the  mortgagee  flionld  not  take. 

A  mortgagor  however  is  not  properly  a  tenant  at  will  VwtglzSi,^, 
to  the  mortgagee,  for  he  is  not  to  pay  him  rent  r  he  is  in- 
deed as  much  if  not  more  like  a  receiver  than  a  tenant  at 
will ;  though  in  truth  he  is  not  either.  He  is  only  a  tc-  1  t.  r.  if  ^, 
nant  at  will,  becaufe  he  is  not  entitled  to  the  growing  crops 
after  the  will  is  determined;  for  the  mortgagee  may  bring 
liis  ejeClment  at  any  moment  that  he  will ;  and  he  is  enti* 
tied  to  the  eft«ite  as  it  is  with  all  the  crops  growing  on  it. 

If  tenant  for  years  continues  after  bis  term^  and  his  rent  ^^  ^.^ 
is  paid  and  accepted  as  before,  it  is  faid  that  he  (hall  be  E^stes  (K.  i, 
tenant  At  will ;  but  that  while  he  fo  continues,  till  his  rent  is 
paid  a&d  accepted  he  is  tenant  at  fM&erance  or  rather  at  will. 

For  if  a  tenant  whpfe  leafe  is  expired  is  permitted  to  con-  ^  ^  ^  ^^^. 
tinue  in  poiTeflion,  pending  a  treaty  for  a  further  leafe,  he 
is  not  a  tenant  from  year  to  year,  but  fo  ilrifliy   at  will,    *' 
that  h^  may  be  turned  out  of  pofTeflion  without  notice. 

A  leffee  at  will  may  take  a  releafe  of  the  inheritance,  Com.Di^. 
and  thereby  his  eftate  is  enlarged ;  or  a  confirmation  for  hiM  ^^ """'  ^^'  ^J 
iife,  upon  which  a  remainder  may  be  .dependant. . 

•Where  a  leafe  is  made  at  will,  the  lefli^e,  after  a  quarter  3  Ssik.  22% 
of  a  year  i$  commenced,  may  determine  his  will,  but  then  ^^°   ^*' 
he  mud  pay  that  quarter's  rent ;  and  if  the  leflbr  determine 
his  will  after  the  comraeQc^ment  of  a  quarter,  he  (hail  lofe 
his  rent  for  that  quarter.    So,  if  half  yearly.  Eftfr«^(H.  9^) 

Tenant  at  will  may  be  oufied  alfo  by  exprefs  words,  or  jm,  (H.  6.) 

by  implication:  as  if  leffor  come  upon  the  land,  and  fay 

that  leffee  ihali  not  continue  over,  he.  may  determine  his 

will,  though  in  the  ab fence  of  the  leffee,  .But  words  off 

the  land  wiil  not,,  till  notice  to  the  leffee. 

So, 


lit. 
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it2^«  So>i  leifee  at  will  maybe  oufted^  and  his  cfiate  deter- 

mined  when  the  leflbr  pr  leflee'pleaTes. 

Cto.Cat.  304.  If  tenant  at  will  uke  upon  him  to  make  a  leafe  for  years, 
which  is  a  greater  eftate  than  he  may  make,  that  a£l  is  a 
diireifin  [aad  a  determination  of  the  will.] 

Com.  Dig.  ar/        Butthough  lelTee  at  will  make  a  leafe  to  commence  at  a 

*"''  future  day,  it  does  not  amount  to  a  determination,  till  the 

leafe  commences  in  point  of  interelU  So  of  an  extent,  till 
the  literate  i  and  of  outlawry,  till  feizure. 

Cnk  Car.  304.  But  if  fuch  leflee  at  wiU»  or  a  lefiee  for  years,  make  a 
gift  in  tail,  or  a  leafe  for  life,  that  creates  a  good  leafe,  or 
a  good  gift  in  tail  amongll  themfelves  and  all  others,  beCdes 
the  firft  leflbr ;  and  as  to  him  they  are  both  diffeifors* 

ff/J.  303.  ^ut,  though  a  tenant  at  will  is  at  the  will  of  both  parties, 

the  will  (hall  not  be  determined  by  every  a6l. 

UiJ^  304.  Thus,  where  a  feme  lefiee  at  will  takes  huiband,  or  » 

feme  makes  a  leafe  at  will  and  takes  hufband,  although  the 
feme  hath  put  her  will  in  her  hufband,  yet  it  fball  not  be 
faid  to  be  a  determination  without  the  eleflion  of  the  leffor 
or  the  hufband. 

Section  IV.    Of  Tenants  at  Sufferance. 
C6  Lit  <i  y*        Tenant  at  fufierance  is  he  who  enters  by  lawful  demi/e 

or  title,  and  afterwards  wrongfully  continues  in  poffclfion  ; 

as  if  tenant  pur  auter  vie  continues  in  poflefTion  after  the 

death  of  the  cejlui  que  vie. 
Cow  Dig.  ut         So,  any  otie  who  continues  in  pofleflion  without  agrees 
«"''•  ment,  after  a  particular  eftate  is  ended. 

Co.  Lit.  57.*,        There  is  a  great  diverfity  therefore  between  a  tenant  at 

will  and  a  tenant  at  fufferance ;  for  tenant  at  will  is  always 

by  right,  whereas  tenant  by  fufferance  entereth  by  a  lawful 

leafe,  and  holdeth  over  by  wrong, 
Uii,  But  againft  the  king  there  is  no  tenant  at  fufferance,  for 

the  king  not  being  capable  of  committing  laches,  fuch  per- 

fon  will  be  an  intruder. 
X&iV.uid27i.tf.      So,  if  a  guardian  continue  in  pofl*einon  after  the  full  age 

of  the  heir ;  he  it  not  a  tenant  by  fufferance,  bia  an  abator* 
Saik.24c.  Mortgagee  covenants  that  mortgagor  fhall  quietly  enjoy 

till  default  of  payment,  dnd  alTigns:  after  aflignment,  mort- 

gagor  is  only  tenant  at  fufferance ;  for  his  continuing  in 

pofleffion  does  not  turn  the  term  to  a  right . 

CHAPTER 
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Section  II.  t)f  Public  Impq/ttions,  parochial  and 

parliamentary. 


Section  L    Rent^  when  Bnd how pay^k^  Qc* 

IN  a  preceding  part  of  this  work  we  have  had  occafioit  to 
explain  the  nature  t>(  rent»  and   the   difterem    kinds 
thereoL 

The  refervation  of  rent  ought  to  be  certain ;  for  if  a  roan  t  Saik.  %hu 
^cmifc,  fendering  "  after  the  rate  of  '•  18  /.  per  ann.  while  ^  "^^  ^'^ 
the  leafe  continndB,  it  will  ht  void :  iFor  it  doeii  not  appear 
what  rent  hediall  pay  in  certain,  or  what  time» 

If  a  leafe  be  made  by  a  hulband,  rendering  rent  to  him  for  Com.  Di;  tir, 
life,  and  to  his  wife  for  life,  it  will  be  a  refetvation  during  **"'  ^^^  ^^ 
llbe  life  of  the  furvivor. 

As  to  what  is  deemed  a  good  referVation  of  rent,  if  a  man  Giib.oii  Rents, 
makes  a  leafe  of  ilaciacre^  to  comvatnct  in  future^  and  of  ^5* 
Whiteacre^  to  begin  fit  prmfenti^  rendering  rent  payable  at 
Michaelmas  before  the  commencement  of  the  term  on  Blacks 
acre^  this  a  refervation  immediately,  for  it  is  but  one  entire 
rent,  and  as  fdch  is  payable  according  to  the  refervation. 

So  it  il,  if  a  man  grants  a  future  intereft  in  land ;  as  if  it  Bid. 
be  alejde  for  years  to  commence  five  years  after  the  making 
l>f  the  leafe,  the  leffor  may  referve  a  rent  immediately,  be- 
caufe  this  is  a  good  contrail  to  oblige  the  leflee  to  pay,  and 
the  leflbr  may  have  an  a&ion  of  debt  on  the  contrafi,  and 
may  likewife  have  his  remedy  by  difirefs  for  the  arrears 
when  the  leflbr  comes  into  poOeffion. 

A  leafe  of  tfate  vefture  or  herbage  of  the  land,  referving  J^d,ii. 
rent,  is  good ;  becaufe  the  leflbr  may  come  upon  the  land  to 
1  diftrain 


1^2  Rentf  when  and  kfW  pitfahle.      [Chap.  VltV 

diftrain  the  Ieflee*s  beafts  feeding  thereon.  But  a  refervi^ 
tion  of  grafs.  herbage,  or  other  vefture  of  the  land  would 

Ca  Lit.  47.       be  bad.  becaufe  they  are  part  of  the  thing  demifed. 

Giib.  oiiReat.f,      So,  whcrc  by  articles  of  agreement  indented  between  A. 

3^*  and  B*  it  ia  covenanted  and  agreed,  that  A.  doth  let  Blacks 

acre  to  B.  for  five  years,  provided  always  that  B.  ihall  pay 
at  Micluulfkas  and  Lady -day  tot.  by  even  portions  yearly  i 
this  provifo  is  a  good  refervation  of  the  rent,  for  as  the  words 
amount  to  an  immediate  diemiff  of  the  land*  fo  the  rent, 
which,  is  but  a  retribution  for  the  land,  ought  to  be  paid  im** 
mediately,  and  it  cannot  be  conftrued  to  be  a  fum  in  grofs^ 
becaufe  by  the  wordsof  the  articles,  (which  being  indented 
are  the  words  of  both.parties«).  it  is  to  be  paid  yearly. 

ISij,  34.  A  difference  is  here  to  be  noted  between  a  rent  referv* 

ed  entire  in  the  reddendum  upon  a  demife  of  feveral  things 
in  the  fame  leafe,  (tor  the  refervation  (hall  be  taken  as  one 
and  entire]  and  where  the  rent  is  not  at  firft  referved  en-» 
tire,  but  upon  the  refervation  is  feVeral  and  apportioned  to 
the  feveral  things  demifed. — ]For  in&ance,  if  a  leafe  be  made 
of  feveral  houfes,  rendering  the  annual  rent  of  5  /.  at  the 
two  ufual  feafls,  viz*  for  one  houfe  3  /.  for  another  10  s: 
and  for  the  reft  of  the  houfes  the  refidue  of  the  faid  rent  of 
5  L  with  a  claufe  of  re-entry  into  all  the  houfes  for  non-pay- 
ment of  any  parcel  of  the  rent ;  this  is  but  one  refervation 
of  one  entire  rent,  becaufe  all  the  houfes  were  leafed,  and 
the  5  /.  was  referved  as  one  entire  rent  for  them  all,  ^nd  the 
*•  viz.**  afterwards  does  not  alter  the  nature  of  the  referva- 
tion, but  only  declares  the  value  of  each  houfe. 

J%(V«  But  if  the  leafe  had  been  of  three  houfes,  rendering  for 

one  houfe  3/.  for  another  20  j«  and  for  the  third  20/.  with 
a  condition  to  re-enter  into  all  for  the  non-payment  of 
any  parcel ;  thefe  are  three  feveral  refervaiions,  and  in  the 
nature  of  three  diftin£l  demifes,  for  which  the  avowries  muft 
likewife  be  feveral ;  for  each  houfe  in  this  cafe  is  only 
chargeable  with  its  own  rent,  the  entire  fum  being  not  at 
iirft  referved  out  of  all  the  houfes  demifed,  and  afterwards 
apportioned  to  the  feveral  houfes  according  to  their  refpec- 
tive  value,  as  in  the  former  cafe;  but  the  particular  fums 
are  at  firft  referved  out  of  the  feveral  houfe^  '^^  therefore 

the 


the  non^paymtnt  of  the  reat  ^f  ont  bouCi  can  be  no  ctufe 
o{  entry  into  another*  ' 

So»  if  one  demifesthe  fctte  and  demefnes  of  a  manor,  i^/t/.  36.  Cro. 

kill      'i  Aw 

and  alfo  the  mwor  itfclf,  and  all  oChcr  lands  and  tenements 
thereanto  belimgtng,  referving  for  the  fiiid  fciie  and  dc« 
mefnes  and  premlfles  therewith  letteh  9/*  this  is  not  a  joial, 
but  a  feveral  leafe,  viz.  one  leafe  for  the  fcite  and  demefnes, 
and  another  for  the  refidue  of  the'manor,  and  the  referva- 
tions  alfo  are  ieveral  and  diftinfi. 

So,  if  a  leafc  be  made  of  two  manors  Aaiindum^  One  m»»  Glib,  od  Reats^ 
nor  for  20  i.  and  the  other  manor  for  to  J.thelo are  federal  ^  ' 
refervations ;  and  each  manor  is  charged  with  its  reTpefiive 
rent. 

If  the  refpeAtTe  rents  were  equal  fumt,  it  would  make  nd 
difierence  it  feems ;  (b  as  the  words  in  the  habcndtm  maka 
U  as  feveral  leafes. 

Bat  where  -  one  made  a  leafe  of  a  cellar  for  a  year,  and  if  Uid, 
at  the  end  of  the  year  the  parties  (hould  agree  that  the  de- 
mife  (hould  continue,  then  to  have  and  to  hold  the  fame  for 
I  hree  years,  **  rendering  from  that  time  annually  during  the 
*•  faid  tferm  405.'*  this  is  one  entire  rcfervation,  as  well  for 
the  firft  year  as  for  the  three  years  ;  for  the  words  iiSo  ter^ 
mino  extend  to  both  terms  indifferently. 

As  there  may  be  feveral  refervations  in  the  fame  leafe,  by  /w.  37. 
the  words  of  the  parties,  fo  there  may  by*  a6l  of  law:  as 
where  a  leafe  is  made  to  a  biQiop  in  his  public  capacity,  and 
J^.  S*  referving  a  rent;  the  leflees  are  not  joint- tenants,  bui 
tenants  in  common,  and  therefore  the  refervation  muft  be 
federal,  and  the  reverfion  to  which  the  rent  is  incident  muft 
follow  the  nature  of  the  particular  eftates  on  which  it  de- 
pends, and  therefore  muft  be  feveral  alfo. 

* 

So,  if  there  be  two  tenants  in  common,  and  they  make  a  Uiit 
leafe  for  life,  rendering  rent,  this  rcfervation,  though  made 
by  joint. words,  fhall  follow  the  nature  of  the  reverfion, 
whieh  is  feveral  in  the  leffors ;  and  therefore  they  Ihall  be 
put  to  their  feveral  aflifes,  if  they  bedifleifed,  as  if  they  had 
been  diftin£l  refervations.  But  if  the  refervation  had  been 
of  a  horfe,  or  hawk,  or  any  other  thing  not  in  its  own  na« 
tuie  ieverable,  then  for  the  neceffity  of  the  cafe,  the  law  ad« 
mits  them  to  join  in  one  affile* 

O  Upon 


I 
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Upon-  a  fturender  rererving  rent;  though  the  rent  is  not 
good  by  way  of  refervationf  yet  it  (hall  be  fo  by  way  of 
contrad. 

Ifaleflee,  however,  fimply  covenant  to  pay  fach  a  fum 
yearly*  without  mentioning  it  as  a  confideration  of  the  de* 
mife  of  the  premiflesy  it  has  been  held  to  be  not  a  rent,  but 
afnm  in  grofs. 

Co.  Lit.  47.  *.   .   Notealfo,  adiverfity  between  a  refervation,  which  is  aU 

ways  of  a  thing  not  in  effe^  but  newly  created  or  referred  out 
of  the  land  or  tenement  demifed ;  and  an  exception,  which 
u  ever  of  part  of  the  thing  granted,  and  of  a  thing  in  effc. 

tfp,  R«  80^  In  a  lealie  iif  lands,  for  which  the  lefibris  bound  to  referve 

the  heft  rent  that  can  be  got,  he  muft  referve  the  heft  rent 
that  can  be  got  at  the.  time  the  leafe  is  made,  without  any 
regard  to  a  former  leafe  in  which  the  rent  might  have  been 
fairly  referved  on  account  of  money  to  have  been  expended 
in  improvements^ 

^^'^  Tb«  rent  muft  be  referred  to  the  leflbr  himfelf^  and  not 

to  a  ftrangier ;  for  it  ought  to  be  made  to  him  from  whom 
the  land  pafles* 

Com.  Dig.  tit.  Therefore,  if  a  man,  and  B^  his  fon,  reciting  that  B.  is 
"'  ^  '  ^'^  his  heir  apparent,  let  for  years,  to  commence  after  the  death 
of  the  father,  (who  was  fole  feifed)  and  rendering  rent  to 
the  faid  B.  it  wiij  be  void ;  for  a  refervation  to  him  by  his 
proper  name,  and  not  to  him  as  heir,  is  the  fame  as  if  it  were 
to  a  firanger. — But  the  king  may  make  a  refervation  of  rent 
to  a  firanger. 

I  Co.  K.  70.  So,  if  a  leafe  for  years  be  made,  rendering  rent  to  the 

lieits  of  the  leflbr,  the  refervation  it  is  faid  is  bad,  becaufe 
not  to  the  leflbr  firfl :  the  cleareft  and  fafeft  way  is,  to  re« 
ferve  the  rent  generally  during  the  ternit  without  faying  to 
whom*  and  leave  it  to  be  diftributed  by  the  law* 

8hep.Toucli.         This  has  always  been  uken  mofi  in  advantage  of  the  lef^ 

fee  and  againft  the  leflbr,  and  yet  fo  as  the  rent  be  paid  dur-* 
ing  the  time;  for  if  no  perfon  be  mentioned,  the  refervation 
fhall  be  extended  by  implication  of  law,  to  the  leflbr  and 
his  heirs. 

ttbep.  Touch;        Sut  if  the  refervation  be  only  to  the  leflbr,  and  the  deed 

*»4*  do  not  fay  alfo  ••  to  his  heirs,  executors,  ^c'*  this  referv* 

ation  (hall  continue  only  for  the  life-time  of  theUflbrt  and 

fliall 


»»4*. 
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flialV determine  with  his  death:  ioi  exprejfum JacU  ceffare 
taciturn. 

So,  if  the  leflbr  be  feifed  in  fee,  and  make  a  leafe  for  life  jyd. 
or  years,  rendering  rent  to  the  leflbr,  or  his  executors  or 
alBgns ;  in  this  cafe  the  rent  (hall  continue  only  for  the  life 
of  the  leflbn 

But  if  the  refervation  be  to  the  leflbr,  his  heirs  and  af-  ^^  jj^ 
(igns,  in  ^he  copulative,  or  in  the  disjunfiive  to  him  or  his 
heirs,  or  to  him  or  his  fucceflbrs,  (if  it  be  the  leafe  of  a 
corporation,)  during  the  term  ;  then  all  the  affignees  of  the 
reverfion  fliall  enjoy  it. 

So^  if  the  refervation  be  thus :  "  yielding  and  paying  fo  /j/^^ 
**  much  rent,"  without  any  more  words,  this  (hall  be  uken 
for  all  the  time  of  the  eftate,  and  fliall  go  to  him  in  reveiw 
fion  accordingly. 

A  poflhumous  child,  bom  after  the  next  rent-day  had  in-  3  Ack.  203. 
curred,  after  the  death  of  his  father,  is  under  the  flat.  10  & 
11  ^.3.^.16.  intitled  to  the  intermediate  profits  of  the  lands 
fettled,  as  well  as  the  lands  themfelves ;  for  that  aft  of 
parliament  was  made  to  enable  pofthumous  children  to  take 
eflates  as  if  born  in  their  father's  life-time. 

If  the   rent  be  made  payable   yearly,   without  faying  j^^^. 
during  the  term,  the  payment  muft  be  made  during  the 
term. 

If  there  be'an  order,  confirmed  by  parliament,  that  an  ^  Saund  ifC, 
indenture  of  demife,  upon  which  a  rent  was  referved,  fliould 
be  vacated  and  cancelled,  and  that  a  ftranger  flicUd  enter 
into  the  lands  demifed  and  'receive  the  profits,  yet  the  fame 
rent  in  value  granted  by  the  leflee  for  the  better  fccuring 
the  rent  referved;  is  not  difcharged,  although  the.intention 
appears  that  there  fliould  be  but  one  rent  paid. 

It  a  man  feifed  of  land  in  fee  makes  a  leafe  fpr  years,  re-  Giib.  on  Rents, 
ferving  rent  to  him  and  his  afligns  during  the  term,  this  xft-  ^  * 
fervation  OiaU  not  determine  by  the  death  of  the  leflbr,  but 
the  rent  Oiall  go  to  his  heir ;  for  though  there  be  no  men- 
tion of  his  heirs  in  the  refervation,  yet  there  are  words 
which  evidently  declare  the  intention  of  the  leflbr  to  be 
that  the  payment  of  the  rent  fliall  be  of  equal  duration  with 
the  leafe,  the  leflbr  having  exprefsly  provided  that  it  fliall 
be  paid  during  the  term ;  confequently  the  rent  muft  be  car- 

O  2  ricd  ' 
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tied  ^anr  to  the  tieJr«  m4io  txmm  ii«io  tb^  iaheritMce  aftet 
the  death  of  the  leflbr,  and  would  have  fucceeded  m  fof* 
feffionof  the  eftate  \t  no  Vtkft  had  been  mjilt:  and  if  the 
kfibr  aifi]$i«i  over  bis  i-ev^4(o«h  llie  aflignce  fhail  tet# 
the  retit  as  liKidem  to  il  {  Wt«tfe  the  vtvt  is  to  domx* 
noe  during  the  term,  therefore  it  muft  follow  the  reverlioiiy 
iiflce  the  kdor  made  no  ]partituiar  diijpofitioA  laf  it  fe)>aYatc 
from  the  i«verf!oti .  • 

i  tvilf.  375.  A  rem  eaiim>t^  tioMrcv«r,  aft  )aw,  ifllie  oot  of  a  term  ol 

yean,  (mH  mail  come  ottt  of  the  tteverfion ;  therefore  if  a 
leflee  aflign    his   term,  he  cannot  diftrain  for  the  rent 
witbout  ex^efsiy  referving  «  power  for  that  parpofe. 
Giib.  on  Rents,      If -a  leale  be  made  for  years  referving  rent  daiing.the 
^^'  term  to  the  leffbr,  his  executon  avd  aiEgns^  this  does  not 

shep.  Touch,  determine  upon  the  death  of  the  l6(}br,(as  was  onct  wrongly 
ruled,  Crb*£liz.  ^^7*)  bvt.j;oeB«c the  heir,  becaufc  the  re* 
1efv4tioii  bcMig  to  tbe  ieffinr  atfd  his  afligns  **  during  the 
^  teim,*'  {for  the  wards  *'«eaitora,  e^c."  aiie  void,  die 
lelfor  bat^Dg  iht  iiili^ita&Oe,)  Icich  words  evidently  dtfco- 
ver  the  tatention  of  tbd  contrafi,  and  that  the  ieffee  agreed 
and  bound  himfetf  to  the  pay»eBt  of  tbe  rent  docing  the 
coliribuaiiicie  df  thedemife*' 


torn.  Dig.  tit.       If  »tt«B«tfl  ih  tail  'JtmUt  for  years,  rendering  fern  to  him 

Rent  (E,  5'/  «••••  «•  «!••        •! 

and  his  heirs,  tpis  goes  to  the  heir  in  Uil.' 
nhf.  If^eaWftfor  Nffe,  ^hh  -power  to  make  loiffes,  demifes^ 

tetidepit>g  retit  to  hia^  his  heirs  and  aiBgns,  it  ihall  be  ad« 

judged  10  'bim  ill  i^tnaiia^der. 
j^.j  f  f « -ceipybolder  1^  larence  leafes,  rendering r«M  to  htm 

and  1>iB  %yife,  and  'Ms  iieirs,  where  by  'the  caftom  the  wite 

hasher  free-bench,  she *wife  'fliaU  iumc  the  rent  as  incideBt 

to  the  reverfion, 
j^^.^  Bilt  if  a  man  lets,  venddring  tohtmieK  without  faying 

more,  it<loes  ^not  gotto4iis  heir^  but  detemines  with  the 

death  of  Ibe  laflor :  fo,  though  it  be  tk>  ^im  or  hie  affigns, 

ortohimrUs'<nt6Cotoaa,  mdafliigiis. 
Co.  Lit.  2x4.  «•      So,  if  a  uian  nefeiwe  nent  to  idm^r  htsibeii:,  it  will  be 

godd  to  ym  'lor  bis  life,  and  ¥oid*to  ^he  b^ir. 
md.  Com, Dig.     'A  man. way  tekt^Oi  tetnto  bimfclf  and  «  Stkmkt  lejit 


utunu.  ^biabeiri 


If 
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If  th^re  b9  ^wo  JQiiiUten^nii,  and  they  ma)iealeafe  (or  Co.  Lit.47*o- 

years  by  parol,  or  deed-poll,  refcrvi^g  rcut  tQ  oac  only,  ^j, 

yet  it  flisill  «tiiur^  tQ  both«  B^t  if  the  leafe  b«i  he^n  indonted. 

the  referviitioa  fiioiild  b«ve  beeo  good  tQ  bim  ooly  to  wkooct 

it  was  wadOft  and  ih^  ^h^  (iioald  bave  tal^n  nothiog.-^ 

The  reafoo  of  the  diSwr^ce  is  (hu :  vherf  ihe  l^afc  is  by 

deed-poll,  or  hy  parol,  the  r^t  Qiall  follow  tba  feverfiom 

vhich  is  jointly  ia  bolh  leflbn;;  and  th^  ratb^^v  bocaufe 

llieveni  beittg  iomeibing  giv^n  to  the  jointttepaot  to  wbQrn 

it  i|  referved  i|i  retcibulion  for  ihe  land,  be  ought  to  be 

fcifed  of  the  renc  ia,tb«  faipt  manner  as  be  M  of  the  land 

^emifed^  which  19  equally  for  the  benefit  of  bU  compaoioa 

and  himrelf  I  but  where  the  \^{%.  is  by  deed  indented,  they 

are  e(lopped  x»  olaitPi  the  rem  i«i  a«y  Either  manner  than  ii 

ia  referveidhy  tbtdeed,be€a4rQ  ^boi  indeqtqre  i<  the  deed  of 

each  party,  and  00  anaa  QiaU  be  allowed  to  recede  from  hia 

owniolemn  aft* 

So,  if  two  jotnt-tenantt  let  by  deed  to  4^  rendering  tQ  Com.  Dig.  Hu 
them  iQ  #.  jKf  4nn*  and  only  one  ff  als  the  deed,  thf  d^mife    *°^  ^  "  '^ 
fliall  be  but  of  a  mpiaty.  rendering  only  ji*  pcrann. 

If  a  rentbc  payable  yearly  without  ff^yiag  **  daring  the  faid  Giib.  oo  Rent*,- 
^  term,*'  yet  the  payment  muft  be  mad«  evevy  year  during  ^^' 
the  continuance  of  the  leafe* 

If  therefiirc  a  kafe  be  made  for  years,  provided  that  the  uu  50. 
leflbr  Ihall  pay  for  it  at  Michacim^  and  Lady^day  iqL  by 
equal  portioni  ♦'  during  the  term,*'  though  this  rent  is  not 
made  payable  yearly,  yet  the  law  couftrucs  it  to  be  fo,  be^t 
caufe  it  is  payable  at  the  two  feaiU  during  the  term,  and 
then  confequently  it  mull  be  paid  yearly ;  for  if  there  be 
any  pmiiBon  of  the  payments  any  one  year  during  the  leafe, 
it  is  not  paid  at  the  two  feafts  during  the  term. 

Xf  a  leafe  be  made,  rendering  rent  at  the  two  qfual  feafts  ^^'<^'  5': 
of  the  year,  witbout  fpecifying  what  feafts,  the  law  ^onftrues 
fuch  payments  to  be  made  at  Mich^imns  and  t^dy-d^y^ 

becaufe  tbofe  are  the  ¥fual  daya  appqioted  ia  contraa<  of 
ibis  nature  for  paymeou. 

$0,  if  a  man  grauta  a  rent  of  toL  to  another,  payable  at  XJ/* 
the  two  ufual  fcafta  of  the  year,  this  Ihall  be  intended  by 
equal  portion!,  though  not  fo  mentioned  in  the  deed ;  be- 
caufe  where  there  are  iwo  feveral  days  appointed  for  payment, 

Os  it 
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it  Is  the  moft  equal  conftru£Hon  that  a  moiety  of  the  rent 
.    iball  be  paid  at  each  day. 

ihid,  49.  If  a  man  make  a  leafe  to  another  the  6ih  day  of  Auguft^ 

rendering  yearly  the  ^nt  of  40J.  at  two  terms  of  the  year^ 
viz.  ziLady'day  and  Michaelmas ^  by  equal  portions ;  though  in 
this  cafe,  by  the  appointment  of  the  parties,  Lady^iay  be  the 
.  firftterm  mentioned,  yet  the  firft  payment  (hall  be  made  at 
Michaelmas  enfuing  the  date  of  the  leafe  ;  for  without  fuch 
tranfpoGtion  of  the  words  of  the  deed,  the  intention  of  the 
parties  could  never  be  fulfilled,  becaufe  the  rent  is  referved 
annually,  and  the  leflbr  would  lofe  the  profits  of  one  half 
year  if  the  rent  was  not  payable  the  firft  Michaelmas ;  for 
then  the  leflee  muft  enjoy  the  land  from  the  date  of  the 
leafe  to  the  firft  Michaelmas  without  paying  any  thing ;  and 
fo  likewife  from  the  laft  Lady-day  of  the  term  to  the  expira- 
tion of  it;  becaufe  though  the  rent  ended  in  Auguft^  yet  the 
payment  was  not  to  be  made  till  the  Michaelmas  following, 
before  whidh  time  the  leafe  expired. 

ikitu  ifli.  So,  if  a  man  make!  a  le^fe  the  4ft  of  May^  referving 

rent  payable  quarterly;  this  fliall  be  intended  quarterly 
from  the  making  of  the  leafe:  for  if  the  beginning  of  the 
quarter  Ihould  be  conftrued  to  be  any  other  day  than  the 
date  of  the  leafe,  the  leflbr  would  lofe  the  profits  of  his 
land  for  fome  time,  and  confequently  not  have  quarterly 
payment  made  during  the  continuance  of  the  leafe. 

7  Mod.  97.  A  rent  was  referved  half  yearly  from  Michaelmas  \  an  ac- 

tion brought  for  half  a  year's  rent  ending  the  a  jth  day  of 
March,  which  was  not  half  a  year  from  Michaelmas ;  and  the 
rent  being  referved  half  yearly  without  mentioning  any 
day,  there  muft  be  a  full  half  year  before  it  is  due;  but 
otherwife,  where  it  is  made  payable  at  fuch  and  fuch  feafts, 

• 

quarterly  or  half  yearly;  there  though  the  quarter  or  half 
year  in  reality  be  not  then  expired,  yet  as  to  the  referva- 
lion  and  payment  it  is. 
t  Ld.  Raym.         Where  there  are  fpecial  days  of  payment  limited  upon 
''^  the  reddendum  the  rent  ought  to  be  computed  according  to 

the  reddendum^  and  not  according  to  the  hatendum:'htxX 
where  the  rpfervMion  is  general,  as  half  yearly  or  quarterly, 
and  no  fpecial  days  are  mentioned,  theris  the  half  year  or 
quarter  muft  be  computed  according  to  the.  habendum. 

IF 
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If  tenant  in  fee  makes  a  leafe  for  yean  to  begin  at  Afi-  Rid,  52. 
ckaelnuu^  rendering  loo/.  per  annum  at  Michaelmas  and  x^{,  ' 

Lady-day^  or  within  ten  days  after,  every  feaft;  it  feexns  to 
be  the  better  opinion  that,  the  rent  is  due  thelaft  MichaeU 
maS'-day  of  the  term,  without  any  regard  to  the  ten  days; 
for  the  reCervation  being  annual^  at  the  two  feafts  or  within 
ten  days,  it  fhall  be  con&rued  to  be  at  the  end  of  every  ten 
days  duriTig  the  ierm^  as  moft  agreeable  to  the  defign  of  the 
contrafi ;  and  therefore  the  law  rejefis  the  ten  days  after 
the  laft  .feaft,  becaufe  the  term  ending  at  Michaelmas^  there 
cannot  be  teii  days  after  it  during  the  term,  fpr  payment  of 
the  rent*  This  conftrn&ion  is  the  more  reafonaUe,  becaufe 
CO  give  the  \tStt  his  elefiion  to  make  the  laft  payment  ei- 
ther at  Michaelmas  or  ten  days  after,  were  to  put  it  in  his 
power  to  avoid  payment  of  the  laft  half  year's  rent :  for  if  it 
could  be  conftruednot  to  be  doe  till  the  end  of  the  ten  days, 
the  leflbr  could  never  oblige  him  to  pay  it,  becaufe  then 
the  term  would  be  ended  before  the  rent  became  due ;  for 
the  addition  of  the  ten  days  was  only  to  enlarge  the  time  of 
payment,  but  not  to  prevent  the  payment,  or  to  remit  any 
part  of  the  rent* 

If  a  man  demife  for  five  years,  rendering  too/,  to  be  Com.  Dig.  tiw 
paid  by  equal  portions  during  the  term,  it  fhall  be  paid  '^^  ^^*  ^'^ 
yearly,  though  that  word  was  omitted. 

If  the  tenant  of'  two  tenants  in  common  pay  the  whole  5T.  R.  146; 
rent  to  one  of  them  after  notice  by  the  other  not  fo  to  pay  it, 
fuch  other  tenant  in  common  may  diflrain  for  his  portion. 

If  a  man,  poflefled  of  a  term  of  one  hundred  years,  make  GUb. «/ m/«.(6 
a  leafe  for  fifty,  referving  rent  to  himfelf  and  his  heirs,  this 
rent  determines  at  his  death ;  for  his  heir  cannot  have  it, 
becaufe  he  cannot  fucceed  to  the  eftate,  it  being  but  a  chat- 
tel intereft,  to  which  the  rent,  if  it  continues  after  the  life  t 
of  the  leflbr,  muft  belong ;  and  the  executors  cannot  have 
it,  becaufe  there  are  no  words  to  carry  it  to  them.  [It 
would  however  form  a  part  of  the  reCduary  eftate  it  is  con* 
ceived,  and  be  aflets  in  the  hands  of  the  executor  or  admi« 
niftrator.] 

Wher6  an  inheritor  referves  rent,  upon  a  leafe  for  years  Went.  04  Ex. 
ibu  ball  not  go  to  the  executor,  but  to  the  heir,  with  the  ^^ 

O  4  reverfioj); 
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reverfion;  other  Atn  arrouigM  of  it  behind  at  the  death 
of  the  isftator* 
9  Saik.  57t.  Therefore  where  the  leflbt  died  upon  UkkarimAS^day  be* 

twiaea  thatt  aad  foor  o^eloek  in  the  afternoon,  before  fun- 
.fet^  the  rent  being  refcrved  payable  on  Mickuilmas^Jay^  the 
qnefikm  was,  whether  the  exeoutor  or  the  heir,  or»  which 
is  the  fame,  the  jotntrels  of  the  leflbr,  fliouid  have  the  rent  ? 
It  was  decreed  that  the  rent  fliould  go  to  the  hieir  or  join« 
trefsy  becaufe  at  the  time  of  the  death  of  the  leflbr,  there 
was  no  remcdy.nor  means  to  compel  the  payment  thereof. 

A  term  of  years. however,  being  but  a  real  chattel,  is  aJTets 
in  the  hands  of  the  executor  or  admioillrator ;  and  if  fucb  be 
the  natare  of  the  thing  demited,  the  rent  referved  upon  it 
will  of  coarle  accompany  its  principal  and  not^go  to  the 
heir. 

.  By  the  ftat.  3a  H.  8.  c.  37.  the  executoa  or  adminiftra- 
tors  of  tenant  in  fce^fimple,  fee-tail,  or  for  term  of  life, 
unto  whom  any  rent  (hall  be  due  and  not  paid  at  the  time  of 
their  death,  (ball  have  an  a£kion  of  debt  for  fuch  arrearages 
againft  the  tenants  who  ought  to  have  paid  in  the  life-time 
pf  the  teftator,  or  againft  the  executors  or  adminiftrators  of 
the  faid  tenants* 

So,  with  refpeft  to  the  under-lenanu  of  tenant  for  life, 
the  ftat.  11  G.  2.  c.  19.  s.  ij.  ena£b,  that  where  any  tenant 
ior  life  (hall  happen  to  die  before  or  on  the  day  on  which 
any  rent  was  referved  or  made  payable  upon  any  demife  or 
leafe  of  any  lands,  tenements,  or  hereditaments,  which  de- 
termined on  the  death  of  fuch  tenant  for  life,  the  executors 
.  or  adminiftrators  of  fuch  tenant  for  life  fluli  and  may,  in  an 
^Qion  on  the  cafe,  recover  of  and  from  any  under-tenant  or 
under-tenants  of  fuch  lands,  f^c^  if  fuch  tenant  for  life  die 
%  on  the  day  on  which  the  fame  was  made  payable,  the  whole, 

or  if  before  fuch  day,  then  a  proportion  of  fuch  rent  accord- 
ing  to  the  tioae  fuch  tenant  for  life  Uved,  of  the  laft  year  or 
quarter  of  a  year,  or  other  time  in  which  the  faid  rent  was 
growing  due  as  aforefaid,  making  alt  juft  allowanoea  or  a 
proportionable  part  thereof  refpeflively* 
i.Saosd.  xS7.  ji.  As  to  the  tiuM  indeed  when  rent  is  due,  a  diflference  it 
'^*  ieems  fjobfifts  between  the  cafe  of  a  leafe  made  by  tenant  in 

fee, 


■ 
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fee,  or  under  a  power,  and  that  of  ont  made  by  a  bare  te« 
tant  (or  life :  in  the  latter  cafe,  if  the  leflbr  lives  to  the  be- 
ginning of  the  rent-day,  at  which  time  a  voluntary  payment 
of  rent  might  be  made,  that  is  fafiicient  to  entitle  the  exe- 
cutor to  the  rent,  rather  than  it  fhould  be  loft;  byt  in  the 
former  cafe,  by  the  death  of  the  lelTor  before  the  laft  inftant, 
the  rent  will  go  along  with  the  land  to  him  in  the  reverfion 
or  remainder,  becaufe  being  payable  on  thofe  days  during 
the  term,  the  leflee  has  till  the  laft  inftant  to  pay  his  rent, 
and  confequently  the  leflbr  dying  before  it  was  completely 
due,  his  reprefentatives  can  make  no  title  to  it. 

As  to  the  time  for  the  payment  of  rent;  where  a  time  ccr- 
tain  is  appointed  for  that  purpofe.or  indeed  for  the  tranf- 
aAlng  any  other  buGnefs  generally,  neither  agent  nor  pa- 
tient are  bound  to  attend  any  other  time;  and  if  the  thing 
be  to  be  done  on  a  day  certain,  but  no  hour  of  the  day  is  fet 
clown  wherein  the  fame  Ihall  be  done ;  in  this  cafe,  they 
fnuft  attend  fuch  a  diftance  of  time  before  the  fun  fet,  as 
may  be  convenient  in  which  to  tranfad  the  bufinefs. 

By  entry  into  any  part  of  premifles   demifed  the  rent  BuILN.P.  rfj. 
is  fufpended.    But  if  the  leflbr  enter  by  virtue  of  a  power  ^^^^ 
ireferved,  or  as  a  mere  trefpafTer,  yet  if  the  leflee  be  not 
evi6led,  it  will  be  no  fafpenCon  of  the  rent* 

ft 

Section  IL    Of  public  Impojitions^  parliamentary  and 
pmrockiml:  and  of  Party  *Walls* 

Refpefiing  the  liability  of  the  landlord  or  tenant  to  bear 
che  public  impofitions,  whether  they  be  parliamentary  taxes 
or  parochial  rates,  It  is  a  general  principle  that  the  occupier 
of  the  premifles  is  liable. 

Thus  the  land-tax  is  not  the  landlord's  tax  with  rcfped  ft)  d^^.  «^ 
the  public,  though  it  is,  as  between  landlord  atid  tenant.  In  f'^5j 
fa£l,  the  land  itfelf,  in  the  hands  of  the  occupier,  is  the 
debtor  to  the  public  :  the  land-tax,  therefore,  is  prima  facie  sConft's  Bow^ 
the  tenant's  tax,  becaufe  all  tl^  remedies  are  againft  him.       iSi.  ^^^ 

The  land-tax  aSs,  from  the  4th  of  W.(S  Nl*  c.  x.  s.  13. 
and  the  aSth  G-,  3.  c*  2.  j.  17.  &3$.  to  the  prefent  time,  di<- 
teA  the  tenant  to  pay  the  land-ux  in  the  firft  tnftance,  and 
to  dedufi  oat  of  the  rent  fo  much  of  the  rate  as  in  refpeS  of 
the  faid  rent  the  landlord  fliottld  aod  ought  to  pay  and  bear  ; 
1  and 
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and  the  landldrdt  both  mediate  and  immediate,  ac(:ording 
to  their  refpefiive  interefts,  are  required  to  allow  fuch  de* 
du6lions. 

3T.R.377.  Under  a  covenant,  therefore,  in  a  building  leafe,  by  the 

xStr.  1191.  tenant,  to  pay  all  the  taxes,  except  the  land-tax,  the  land- 
lord is  to  pay  only  the  old  land*tax,  and  not  the  additional 
land-tax  occafioned  by  the  improvement  of  the  eftate ; '  for 
the  legLflatore  did  not  mean  that  the  whole  of  the  land-ux 
in  refpe£l  of  all  the  rent  fliould  be  borne  by  the  original 
landlord,  but  each  was  to  make  that  allowance  in  propoi-^ 
tion  to  the  rent  that  came  to  him. 

3  T.R.  379.  Upon  the  fame  principle  A.  having  granted  a  building 

leafe  to  B.  at  the  yearly  rent  of  7  /,  which  eftate  £*  im- 
proved, and  afterwards  under*letat54/.^«r  annum.  A.  was 
held  liable  only  to  pay  the  land-tax  in  proportion  to  the 
old  rent. 

So,  on  a  leafe  in  which  rent  was  referved,  to  be  paid 
**  without  any  deduQion  or  abatement  whatfoever,*'  it  was 
refolved  that  as  the  land-tax  afi  enables  the  tenant  to  dedpft 
that  tax  out  of  his  rent,  he  has  in  all  caCes  a  right  to  ftopit, 
unlefs  there  is  an  exprefs  agreement  to  the  contrary* 

r.  Wsm-uSji.       But  a  bill  in  equity  will  not  Jie  for  a  tenant  to  be  relieved 

out  of  the  arrears  of  rent,  for  taxes  which  he  has  ac-t 
tually  paid  on  account  of  rent  referved  to  a  charity  which 
appears  to  be  exempted  from  taxes. 

iConft'8.Bott'«;      The  afi  20  C.  3.  c.  17.  s.  lo.  for  regulating  the  right  of 

votmg,  does  not,  m  the  form  of  afleflment  that  it  gives,  pre- 
vent  pariflies  from  rating  landlords  or  other  perfons  by' 
name ;  for  they  may  fiill  declare  their  intention  to  rate  the 
landlord. 

1  Uid.  9».  pi.        The  poor-rate,  alfo,  i^  a  charge  upon  the  occupier  in 

122.  regard  to  his  poffeflion,  and  not  on  the  Icflbr  in  regard  to 

the  rent  received. 

IM.  93.  pLw5.      If  a  man  does  not  live  within  a  parifli,  he  is  to  be  afleffed 

according  to  his  land ;  but  if  he  live  within  the  pariih,  he 
is  to  be  rated  as  dwelling  there^ 
0/  Party^  The  leffor  of  a  houfe  at  rack-rent  (there  being  no  other 
Walk.  perfon  entitled  to  any  kind  of  rent)  is  liable  to  contribute  to 
the  expences  of  a  party-wall  under  ftat.  1^  G*  3.  c.  78* 
though  the  leflee  has  improved  the  houfe  demifedi 

'  The 
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The  tenant  of  a  houfe  covenanted  in  his  leafe  to  pay  a  ihid.  €•!. 
reafonable  (hare  and  proportion  of  fupporting,  repairing,  . 
and  amending  all  part^-walls,&c.and  to  pay  all  uxes,  duties, 
aOelTments,  and  impoGtions  parliamenury  and  parochial, 
*'  it  being  the  intention  of  the  parties  that  the  landlord 
*'  (hould  receive  the  clear  yearly  rent  of  6o/.  in  net  money 
••  without  any  dedufiion  whatever."  During  the  leafe  the 
proprietor  of  the  adjoining  houfe  built  a^party-wall  between 
that  houfe  and  the  houfe  demifed,  under  ftat.  14  G.  3.  c.  78. 
field  that  the  tenant,  not  the  landlord,  was  bound  to  pay  the 
tnoiety  of  the  expence  of  the  party^walU 

.  The  afi  of  the  7th  G.  3.  c.  37.  exempting  the  owner  of  Ui/.  4$!. 
certain  lands  embanked  from  the  river  Thames  from  all 
taxes  and  afleflmenu  whatfoever,  does  not  exempt  the  oc« 
^upiers  of  houfes  built  on  fuch  lands  from  the  payment  of 
the  houfe  and  window  duties  impofed  by  flat,  38  G.  3.  c.  40* 

A  leffee  tor  twenty^one  years  at  a  pepper-corn  rent  for  3-  T.  R.  4^ 
the  fir&  half  year  and  a  rack-rent  for  the  reft  of  the  term, 
who  by  agreement  was  to  put  the  premifles  in  repair,  and 
covenanted  to  pay  the  land-tax  and  all  other  taxes,  rates,  af- 
reffments,  and  impofitions,  having  affigned  his  term  for  a 
fmall  fum  in  grofs,  was  held  not  to  be  liable  to  pay  the  ex- 
pence  of  a  party-wall,  either  by  the  provifions  of  the  flat. 
14  G.  3.  c.  78.  J.  41.  or  the  covenant;  for  where  the  parties  i^iJ.^Su 
contra£l  for  a  leafe  at  rack^^rent,  the  landlord  is  the  perfon, 
who  ought  to  bear  the  expence  of  the  party-wall.  So,  where 
tlie  parties  ftand,  as  in  the  principal  cafe,  in  the  relation  of 
landlord  and  tenant,  the  former  is  liable  under  the  a£l  of 
Parliament  to  pay  the  expence ;  for  the  legiflature  intended 
to  throw  the  burthen  on  the  leflees  of  building  leafes,  by 
whom  the  value  of  the  eftates  is  confiderably  improved,  and 
who  afterwards  make  under-leafes,referving  improved  rents. 

If  however  a  large  fum  were  paid  for  the  purchafe  of  a  /^/^ 
leafe,  the  original  leflce,  though  no  improved  rent  were  re- 
fervedtohim,  would,,  it  feems,  be  liable  to  pay  this  ex- 
pence  within  the  a&  of  parliament. 


CHAPTER 
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CHAPTER    IX. 

■ 

Of  the  general  Incidents  to  Leafis  (centinuei.) 

Section  L    Of  Wafie^  whmtn  of  Fixtures. 
Section  II.     Of  Common  of  Efiovers. 
Section  III.    Of  Emblements. 


Section  L    OfJVafie. 

« 

*"    **  *^      TX/^^*^^  «wi^iw»i»  is  a  fpoil  <Mr  deOruQion  in  boufes,  gar* 
^  *    dens,  trees,  or  other  corporeal  bereditameats,  to  the 

dilherifon  of  him  that  hath  the  remainder  or  reverfion  in 

> 

WMdr«ln.52x.  fee-fimple  or  fee-tail. — ^Wade,  is  either  volnntary^  which  H 
a  crime  of  commilfion,  as  by  pulling  down  a  hoi»fe,  or  it  i« 
permijfive^  which  is  a  matter  of  omiffion  onljr,  as  by  fufier. 
ing  it  to  fall  for  want  of  n^ceflary  reparations :  both  of 
which  are  equally  injurious  to  him  that  hath  the  inheritance* 
Whatever  does  a  lafting  damage  to  the  freehold  or  inhe« 
ritance  is  wafie :  therefore,  removing  wainfcot,  floors,  or 
other  things  once  fixed  to  the  freehold  of  a  houfe,  is  wafle. 
With  refpeA  however  to  what  ihall  be  deemed  fixtures  of 
fuch  a  nature  or  under  fuch  circumftances  as  that  they  can 
or  cannot  be  removed  by  an  outgoing  tenant,  or  taken  by 
his  executor*  or  by  the  heir ;  the  law  is  much  lefs  Itri&  at 

3  Atk.  i6. ».  I.  this  day.  than  it  ufed  to  be*  The  old  and  general  rule  of 
law  was,  that  whatever  was  fixed  to  tbe  freehold  became 
part  of  ity  and  could  not  be  take  away.  But  of  late  years 
there  have  been  two  exception^  to  this  rule.  The  firft  it 
between  landlord  and  tenant,  the  litter  of  whom  may  now 
take  away  during  the  term  all  chimney-pieces,  and  even 

2  Ati.  477,s.  wainfcot  put  up  by  himfelf ;  fo  of  beds  fattened  to  tbe  cetU 
ing  with  ropes;  naj^  even  though  nailed:  and  all  fuch 
things  neceflary  for  trade»  as  brewing  utenfils,  furnaces,  cop« 

pers. 


pen.  ire-€ag«iies»  cyder-miiJs.  V<^  as  ke  hat  luBiftlf  pomy 
or  (reAed* 

Bm  fuck  rttnoval  muft  be  mtiin  ike  Mrm^  oih^ife  fe  ,  saik.  jfif. 
will  b«  dfiened  •  trefpa&r.  TbiUt  wkere  Icfiaai  for  ymi 
loade  ao  andcr-Jeafe  of  a  hoofe  to  J.  S.  who  was  bjr  txada 
a  foap-botler :  J.S.  for  checoo^nienceof  hit  ciade*  poit 
«p  yats^  cqppen*  tablet  and  fartitAoas,  aod  paved  the  back* 
6i€.&c.  aod  now  upoa  a^ri./KMr  agaiuft  y.iS.  which 
ifibed  on  a  judcneiK  ia  <tebt,  the  Sheri£F  took  up  all  thefe 
tbii^,  aad  left  the  koala  Hr^pped  aad  ia  a  raiiiotit  condi- 
tion, fo  that  the  firft  kflee  wat  Jiable  to  make  it  good,  and 
therefdia  brought  a  fpecial  aflion  ob  the  cafe  i^inft  the 
Sheriff  and  thofe  that  bought  the  goodi.  for  ike  damage 
•done  to  tke  houfe.  Et.  ^r  Halt  C.J.  it  wat  held;  tfk. 
that  during  the  term,  the  foap-boiler  might  well  remove  tlm 
vats  he  fat  up  in  relation  to  trade,  and  that  he  might  do  it 
by  the  cottimon  law,  <and  not  by  virtue  of  any  fpecial  cuf- 
4om)  in  favour  of  trade  and  4o  encourage  induftry ;  but  af. 
ter  the  term^  they  become  a  (ift  ik  law  to  him  in  rever- 
£oa,  and  are  not  removeabie ;  2dly.  that  ifaere  was  a  iiim 
Cerence  between  what  the  ibap*boiler  did  lo  carry  on  hit 
trade,  and  wfaat  he  did  ao  complete  the  houie,  as  hearths 
and  chimney-pieces,  whidi  he  held  notreoK>veaUe;  fthe  ' 
latter  however  at  leaft,  are  now  removeable;']  gdly.  that 
the  Sheriff  might  take  them  ia  execution,  as  well  u  iieun^ 
der-iefftc  might  remove  them\  and  (b  this  was  not  like  te- 
nant  for  years  without  impeachment  of  wafte :  in  that 
cafe  he  allowed  the  Sheriff  could  not  cut  down  and  feU, 
thoogh  the  tenant  might ;  and  the  reafon  is,  becaufe^in  that  ^ 
cafe, the  tenant  hath  only  a  bare  power  withouian  iateiieft, 
but  here,  the  under-leiTee  hath  an  ioiereft  at  well  as  a 
power,'  as  tenant  for  years  bath  in  ftanding  corn,  in  which 
caCe  the  Sheriff  can  cut  down  aad  lei  L 

The  fecond  exccy>iion  is  between  tenant  iar  life  or  an  tail,  >  Atk.  477.  t- 
and  the  reverfioner  ix  remaspder^maa.  The  Cannier  alfo, 
may  remove  bsewing  utenfik,  £u£aaces»  coppers,  .fiee^iea* 
jines,  cyder^mills,  £?r«  which  he  has  era&ed,.aad  \fy  which 
be  not  only  enjoys  the  pvofit  of  the  eftata,  hut  carries  oa  a 
fpeciesof  trade :  and  if  he  does  not  remoMe  them.indiis  life- 
time, Xhej^Q  U>  his  executor.   .Raaioai  of  public  benefit  3  Atk.  t6. 

and 
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and  convenience  ha^e  tended  to  eftabliih  this  principk ;  and 
indeed  it  is  but  confonant  to  common  ideas  of  ju&ice :  as 
for  iiiftancei  in  the  cafe  of  a  fire-engtne^  it  is  very  well 
known  that  little  profit  could  be  made  of  coal-mines  witb^ 
out  fuch  an  engine ;  and  tenants  for  life  would  be  difcou* 
raged  in  ere&ing  themi  if  they  tauft  go  front  their  repre- 
fentatives  to  a  remote  remainder-man.  when  the  tenant  for 
life  might  poflibly  die  the  next  day  after  the  engine  was  fei 
up.  So,  emblements  go  to  the  executor,  and  not  to  the  re- 
mainder-man.  the  public  being  interefted  in  the  produce  of 

iF.  Wmi.^  corn  and  other  grain.     Hangings,  chimney.glafles,  or  pier' 
glaffes.  being  matters  of  ornament  and  furniture,  do  not  go 

Biiii»K.  P.  34.  with  the  houfe,  but  to  the  executor.— ^In  trover  for  ten  load 
of  timber,  the  cafe  was,  that  the  defendant  had  been  tenant 
to  the  plaintiflTi  and  ereQed  a  barn  upOn  the  premifles,  and  * 
put  it  upon  pattens  and  blocks  of  timber  lying  upon  the 
ground,  but  not  fixed  in  or  to  the  ground;  and  upon  proof 
that  it  wasufual  in  that  country  to  ere£l  barns  fo,  in  order 
to  carry  them  away  at  the  end  of  the  term,  a  verdi£l  was 
given  for  the  defendant.  But  though  Lord  Chief  Jufiice 
Treby  thought  proper  in  that  cafe,  to  take  advantage  of  the 
cultom  of  the  country,  yet  it  is  apprehended  that  it  would 
now  be  determined  in  favour  of  the  tenant  without  any  dif- 

ll.in.Rep.258  ficulty. — But  when  a  pu;'chafer  of  lands  had  brought  an 
eje£lment  againft  the  tenant  from  year  to  year,  and  the 
parties  had  entered  into  an  agreement  that  judgment  Oiould 
be  entered  for  theplaintiff  with  a  ilay  of  execution  till  a 
given  period ;  though  in  fuch  agreement  no  mention  wa& 
made  of  any  buildings  or  fixtures,  it  was  held  that  the  te- 
nant could  not  in  the  mean  time  remove  buildings  (a  wooden 
flable  ftanding  upon  rollers)  or  fixtures  (pofts  or  rails)  from 
the  premifles.  which  he  had  himfelf  ereSed  before  aftion 
brought ;  becaufe  the  fair^interpretation  of  fuch  agreement 
was,  that  the  defendant  fliould  in  the  mean  time  do  no  a£l 
to  alter  the  premifles,  but  fliould  deliver  them  up  in  the 
fame  condition,  as  when  the  agreement  was  made ;  and  judg« 
ment  figned.  As  however,  according  to  the  principle  of 
the  preceding  cafes,  he  was  entitled  to  fuch  (fuppofed)  fix- 
tures, he  might  it  is  conceived  maintain  trover  for  them  again  ft 

z  Atk.  47S.      ^^  purchaferi  after  execution.    If  a  man  fells  a  houfe 

where 
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iwhere  there  is  a  copper,  or  a  brewkoufe  where  there  are 
ntenfili)  unlefs  there  wai  fome  confideration  given  for  them, 
and  a  valuation  fet  upon  them,  they  would  not  pafii« 

The  rule  hoirever  ftill  holds  as  between  heir  and  execu^  iM.  477. 
tor :  the  freehold  defcending  on  the  heir,  the  executor  Gan« 
not  enter  to  take  away  fixtures  without  being  a  trefpaffer.-^ 
An  a£lion  of  trover  was  brought  by  the  plaintiffs  as  admi*  Lawton  v. 
niftratorsof  jR^^^/  Lawion  againft  the  defendant  for  certain  ]^^^q^?^ 
falt-pans  which  were  put  into  wyche  faonfes  in  Che/hire*  cited*,  i. 
The  pans  were  brought  in  in  pieces.  The  wyche  houfet 
are  of  no  ufe  without  the  pans,  nor  is  the  brine  of  any  ufe 
tvithout  them.  There  was  room  for  the  workmen  to  walk 
round  them  within  the  building.  The  pans  were  fixed  by 
brick  and  mortar  to  the  floor  of  the  building ;  and  there 
was  a  furnace  under  it.  The  building  had  lodging  rooms 
at  the  end  ot  it ;  which  building,  with  the  pans,  let  for 
B/.  a  week.  The  queftion  was,  whether  thefe  pans  were 
to  go  to  the  executor  or  to  the  heir.  The  ancefior  was 
feifed  in  fee.  Lord  Mansfield  delivered  the  opinion  of  the 
Court.  All  the  old  cafes  (and  there  are  fome  to  be  found 
in  the  year-books,  fee  Shep.  Touch.  469,  470.}  lean  in  fa* 
vour  of  the  heir,  and  To  rigidly,  that  if  a  tenant  was  to  put 
up  a  wainfcot  or  pi&ures  let  into  the  wainfcot,  lfc»  he 
could  not  take  them  away. 

There  has  been  a  relaxation  of  two  fpecies  of  property, 
the  one  between  landlord  and  tenant,  as  marble  chimney- 
pieces,  and  things  which  are  neceflary  for  trade,  &c.  and  in 
the  removal  of  thefe  there  is  no  hurt  to  the  landlord.  The 
tenant  fays,  I  leave  the  premifles  jull  as  I  found  them. 

In  an  afiion  of  covenant  brought  by  the  plaintiff  againft  Efp.R.  11. 
the  defendant  who  had  been  his  leffee,  under  a  leafe  con* 
tatning  a  covenant  that  the  leffee  Ihould  leave  all  the 
buildinj^s  which  then  were,  or  Oiould  be  erefied  on  the 
premiffes  during  the  term,  in  repair,  t^c.  the  breach  af. 
iigned  was,  thai  the  defendant  took  down  and  carried  away 
two  Iheds,  which  had  been  creOed  during  the  term.  The 
defendant  pleaded  performance  of  the  covenants,  and  iffue 
was  taken  on  the  breach  as  above  affigned.  The  buildings 
in  queftion  were  two  (beds,  called  Du/cA  barns,  which  had 
been  ere6led  by  the  defendant  during  his  term ;  and  which 

his 
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bU  coutife)  contended  he  had  a  right  to  remove.  Lord 
IUnyon^-^\{  a  tenant  will  build  upon  premiffet  demifed  to 
him  a  fubftantial  addition  to  the  houfe.  or  add  to  iti  magni- 
ficence, he  mull  leave  his  additions  at  the  expiration  of  the 
term,  for  the  benefit  of  his  landlord :  bot  the  taw  wili 
make  the  m<^  favourable  conftruAbn  for  the  tenant,  where 
be  has  made  neceflary  and  ufeful  ere£Uons  for  the  benefit  of 
bit  ti-ade  or  manufa£lure»  and  which  enable  him  to  carry  ii 
on  with  more  advaiuage*  It  bai  been  held  fo  in  the  cafe 
of  oyder-milU^  and  in  other  cafes;  and  I  ball  not  narrow 
the  law»  but  hold  ere£lions  of  this  fort,  made  for  the  benefit 
of  trade,  or  confiru&ed  as  the  prefent,  to  -be  removable  at 
the  end  of  the  term.  It  was  then  contendedt  that  by  the 
exprefs  words  of  the  covenant  the  tenant  was  to  leave  all 
ere&ions  on  the  premiOes  at  the  end  of  the  term.  Lord 
Kenyan — I  am  aware  of  the  full  extent  of  that,  and  not 
quite  £ure  that  it  concludes  the  quedion.  II  means  that 
the  tenant  {hall  leave  all  thofe  buildings  which  arc  annexed 
to  and  become  part  of  the  reverfionary  eflate. 

The  other  fpecies  in  which  there  has  been  a  relaxation 
is»  between  tenant  Tor  life  and  the  remainder-man,  as  fire- 
engines,  £^c.    The  tenant  for  life  will  not  ereS  fuch  things 
unlefs  they  can  go  to  bis  executor.    But  I  cannot  find  any 
cafe  (except  that  about  the  cyder-millj  where  there  has 
been  any  relaxation  between  the  heir  and  executor.     That 
cafe  moft  probably  turned  upon  a  cuftom.^    Now  confider 
the  prefcnt  cafe,  which  is  very  ftrong.     A  fait  brine  in  the 
county  of  Chcjfiire  is  a  mod  valuable  inheritance.    But 
there  is  no  enjoying  the  inherhance  without  the  buildings 
and  falt-pans :  they  are  of  no  ufe  but  for  that  purpofe,  and 
the  inheriunce  is  of  no  value  without  them.    To  the  exe- 
cutors they  can  be  worth  no  more  than  old  iron  and  old 
bricks,  if  uken  away.    Here  the  ancellor  erefied  them  at 
bis  own  expence  on  his  fee>fimple.    It  is  impoi&ble  tliat 
be  (hould  mean  them  to  be  fevered  at  his  death;  for  they 
are  worth  nothing  to  an  executor,  and  very  valuable  to  the 
heir.    It  would  have  been  a  very  different  conlideratton,  if 
this  falt-brine  had  been  let  to  a  tenant  who  had  ere6led  thefe 
pans.    There,  he  might  have  faid,  I  was  at  thQ  expence  of 
cre£Ung  them,  and  therefore  my  executor   ihould  have 

them; 
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them ;  and  I  leave  the  efiate  as  I  received  it.  Therefore 
we  are  of  opinion  they  go  to  the  heir*  Judgment  for  the 
defendant. 

If  a  houfe  be  deftroyed  by  tempeS.  lightening,  or  the  2Bi.Com.2' 
like,  which  is  the  a£l  of  Providence,  it  is  no  wade:  and 
the  fiat.  6  Anna,  c,  ^\.  ena£b,  that  no  a£lion  (hall  be  pro* 
fecuted  againft  any  perfon  in  whofe  houfe  any  fire  (hall  acci* 
dentally  begin ;  with  a  provifo  that  the  a3  (ball  not  defeat 
any  agreement  between  landlord  and  tenant.    But  a  Ie(ree  ,  j,  r.  7- 
who  covenants  to  pay  rent,  and  to  repair,  with  exprefs  ex- 
ception of  cafualties  by  fire,  is  liable  upon  the  covenant  for 
rent/ though  the  premi{res  are  burned  down  and  not  rebuilt 
by  the  leflbr  after  notice  :  and  if  he  covenants  generally  to  5  '^  i^^  5.^ 
repair,  he  is  bound  to  rebuild  the  premilTes,  if  they  be 
burned  by  an  accidental  fire. 

Wafte  may  be  done  in  houfes,  by  pulling  them  down,  or  ^^  ^^  ^^^  ^ 
fufFering  them  to  be  uncovered,  whereby  the  rafters  or  other  *n^  "o^«*' 
timber  of  the  houfe  are  rotten;  but  the  bare  fuffering  them 
to  be  uncovered,  without  rotting  the  timber,  is  not  wafte. 
Converting  two  chambers  into  one^  or  ^  converfo,  or  con- 
verting an  hand-mill  into  an  horfe-mill,  is  wafte.  But  if  a^ 
houfe  be  uncovered  when  the  tenant  cometh  in,  it  is  no 
wafte  in  the  tenant  to  fuffer  the  fame  to  fall  down.  Btit 
though  the  houfe  be  ruinous  at  the  tenant's  coming  in,  yet 
if  he  pull  it  down  it  is  wafte,  uniefs  he  re-edify  it  again; 
yet  if  a  hou^fe  built  it  novo  was  never  covered  in,  it  is  no 
wafte  to  abate  it.  Alfo;  if  glafs-windows  (though  glazed 
by  the  tenant  himfelf)  be  broken  down  or  carried  away,  it* 
is  wafte;  for  the  glafs  is  part  of  his  hpufe.  If  the  houfe 
be  difcovered  [uncovered]  by  tempeft,  the  tenant  maft  in 
convenient  time  repair  it :  and  though  there  be  no  timber 
growing  upon  the  giround,  yet  the  tenant  muft  at  his  peril 
keep  the  houfe  from  wafting. 

The  law  favours  the  fupport  and  maintenance  of  houfes 
for  the  habitation  of  mankind :  therefore  if  two  or  more 
joint-tenants  or  tenants  in  common  be  of  a  houfe  of  habita- 
tion^ and  the  one  will  not  repair  the  houfe,  the  other  (hall 
have  by  the  law  a  writ  of  dt  rtparatione  facienda^  and  the 
writ  faith  ad  fufientationem  ejufdcm  dom^s  teneantur.  So  il 
is,  if  the  leflbr,  by  his  covenant,  undertake  to  repair  the 

P  ^  houfes, 
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boaret,  yet  the  leffee  (if  the^  kflbr  doth  it  not)  may  with  the 
timber  growing  upon  the  ground  rep9ur  it,  though  he  be  not 
compellable  thereunto.  ^ 
/^/^  But  if  the  tenant  do  or  fi^fier  waftc  to  be  done  in  houfes, 

yet  if  he  repaif  them  before  «iy  a6kion  brought,  there  lleth 
noa£lion  of  wafte  agaiiiJk  him;  but  he  cannot  plead  quod 
nonjeck  vaflum^  but  the  fpecial  matter* 

The  tenant  cuts  down  trees  for  reparations,  and  felia 
them,  and  afterwards  buys  them  again  and  employs  them 
about  neceflary  reparations ;  yet  it  is  wafte  by  the  vendition : 
he  cannot  fell  trees  and  with  the  money  cover  the  houie. 

If  the  tenant  of  a  dove*hoQfe,  warren,  park,  vivary  ( a 
fifli  pond},  eftangues,  or  the  like,  do  take  fomany  as  fuch 
fufficient  (lore  be  not  left  as  he  found  when  he  came  in» 
this  is  wafte;  and  to  fuffcr  the  pale  to  decay,  whereby  the 
deer  is  difperfed,  is  wafte :  but  a  wall  uncovered  when  the 
.  tenant  cometh  in,  is  no  wafte  if  it  be  fuftered  to  decay. 

If  B.  leffee  of  warren  by  charter  or  prefcription,  ploughs 
the  land,  it  is  wafte:  contra^  if  it  be  only  land  ftored  with 
conies,  and  not  a  legal  warren ;  and  flopping  and  digging 
coney-burrows  is  ncK  wafte  in  a  warren.  If  tenant  cut 
down  or  deftroy  any  fhiit*trees,  growing  in  the  garden  or 
orchard,  it  is  wafte;  but  if  fuch  trees  grow  upon  any  of  the 
grouikl  which  the  tenant  holdeth  out  of  the  garden  or  or- 
chard, it  it  no  wafte. 
^"^  Wafte^may  alfo  be  committed  in  refpeft  of  timber  trees, 

{viz.  oak,  afli,  and  elm,  and  tbefe  be  timber  trees  in  all 
places),  either  by  cutting  them  down  or  topping  them,  or 
doing  any  aCl  whereby  the  timber  may  decay;  for  timber  is 
part  of  the  inheritance.  Alfo,  in  countries  where  tiroh^r 
is  fcant,  and  beech  or  the  like  are  converted  to  building  for 
the  habitation  of  maiK,  or  the  like,  they  are  all  accounted 
timber.  Cutting  down  of  willows,  beech,  birch,  afpe,  ma« 
pie,  or  the  like,  ftanding  in  the  defence  and  fafeguard  of 
the  bottfe,  is  deftruAion:  fo,  if  there  be  a  quickfet  fence 
of  white  thorn,  if  the  tenaint  ftub  it  up,  or  fuller  it  to  be 
deftro)^,  this  is  deftrudion ;  and  for  all  thefe  and  the  like 
deftruAions,  an  a6lion  of  wafte  lieth.  But  cutting  up  of 
qukk*fets  is  not  wafte,  if  it  preferves  the  fpring;  nor  is 
cutting  of  a(h  oQ^er  the  growth  of  twenty  yean  wafte. 

If, 
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If,  during  the  efiate  of  a  mere  tenant  for  life,  limber  is  3  P.  Wmi.  t68^ 
fevered  either  by  accident  or  by  wrong,  it  belongs  to  the 
firft  perfon  who  has  a  veiled  efiate  of  inheritance.  But 
where  there  are  intermediate  contingent  eftatet  of  inherit* 
ance,  and  the  timber  is  cut  down  by  combination  between 
the  tenant  for  life  and  the  perfon  who  has  the  next  vefied 
eftate  of  inheritance ;  or  if  the  tenant  for  life  himfelf  has 
fuch  eftate  and  fells  timber;  in  thefe  cafes,  the  Court  of 
Chancery  will  order  it  to  be  preferved  for  him  who  bag  the 
firft  contingent  eftate  of  inheritance  under  the  fettlement. 
A  tenant  for  life  without  impeachment  of  wafle  has  as  full  ^  x.  R.  u. 
power  to  cut  down  trees  and  open  new  mines,  for  his  own 
ufe,  as  if  he  had  an  eftate  of  inheritance;  and  is  in  the 
fame  manner  entitled  to  the  timber,  if  fevered  by  others. 
This  privilege,  given  by  the  words  ttntkout  impcaekm^ni  of  (^u^^^^^^- 
wafie,  is  annexed  to  the  privity  of  eftate ;  fo  that  if  the  3  Wood.  399. 
perfon  to  whom  that  privilege  is  given  change  his  eftate,  he 
lofes  the  privilege.  It  has  been  held  that  the  intent  of 
this  claufe  is  only  to  enable  the  tenant  to  cut  down  tim- 
ber and  open  new  mines,  and  that  it  does  not  extend  to 
allow  deftru6live  or  malicious  wafte;  fuch  as  cutting 
down  timber  which  ferves  for  the  (belter  or  ornament  of 
the  eftate. 

If  the  tenant  fuffer  the  houfes  to  be  waited  and  then  fell  Co.  Lit.  53. 
down  timber  to  repair  the  fame,  this  is  a  double  wafte* 
Digging  for  gravel,  lime,  clay,  brick,  earth,  ftone,  or  the 
like,  or  for  mines  of  metal,'  coal,  or  the  like,  hidden  in  the 
earth,  and  not  open  when  the  tenant  came  in,  is. wafte; 
but  the  tenant  may  dig  for  gravel  or  clay  for  the  reparation 
of  the  houfe,  as  well  as  he  may  take  convenient  timber 
trees.  But  if  the  pits  or  mines  were  open  before,  it  is  no  «  bi.  Com.  aSt. 
wafte  in  the  tenant  continuing  to  dig  them  for  his  own  ufe; 
for  it  is  now  become  the  more  annual  profit  of  the  land* 
A  party  may  come  into  a  court  of  equity  to  reftrain  another  z  Atk,  183. 
from  opening  mines,  6?<:.  even  if  be  has  only  threatened  to 
do  it ;  nor  is  it  neceflary  that  the  plaintiff  fliould  have  waited 
till  the  wafte  is  a£lually  committed,  where  the  intention 
appears,  and  the  defendant,  even  by  his  anfwer,  infifts  on 
hit  right  to  do  it : ,  indeed,  if  the  defendant,  by  his  anfwer, 
had  (Ufclaimed  any  right,  there  would  be  no  grounds  for 
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Co  Lit.  53.       fuch  a  fuit.    Though  mines  be  open  at  the  time,  one  can* 

not  take  timber  to  ufe  in  them.  It  is  wafte  to  fuffer  a  wall 
of  the  fea  to  be  in  decay,  fo  as  by  the  flowing  and  re-flow- 
ing of  the  Tea  the  meadow  or  marfh  is  furrounded,  whereby 
the  fame  becomes  unprofitable;  but  if  it  be  furrounded 
fuddeply  by  the  rage  or  violence  of  the  fea,  as  by  temped, 
without  any  default  of  the.  tenant,  it  is  no  waile  puniOiable* 
So  it  is,  if  the  tenant  repair  not  the  banks  or  wSiIls  againft 
rivers,  of  other  waterst  whereby  the  meadows  or  marfhes 
^  1)e  furrounded,  and  become  ruQiy  and  unprofitable. 

It  is  a  general  principle,  that  the  law  will  not  allow  that 
to  be  wade,  which  is  not  in  any  way  prejudicial  to  the  in* 
heritance :  neverthelefs  it  has  been  held,  that  a  tenant  or 
leffee  cannot  change  the  nature  of  the  thing  demifed.— 
Therefore  if  the  tenant  convert  arable  land  into  wood,  or 
i  converjby  or  meadow  into  arable,  \t  is  waRe;  for  it 
changes  not  only  the  courfe  of  hufbandry,  but  the  proof  of 

Cro.  Jac.  182.    his  evidence.    The  fame  rule  is  to  be  obferved  with  regard 

to  converting  one  fpecies  of  edifice  into  another,  evea 
though  it  be  thereby  improved  in  its  value.  Thus  if  a 
leflee  convert  a  corn-mill  into  a  fulling-mill,  it  is  wafle, 

I  Lev.  309.       though  the  converfion  be  to  the  leflbr*s  advantage.    So,  the 

'       converfion  of  a  brewhoufe  of  120/.  per  annum  into  Q/i\i^r 

houfes  let  for  200/.  per  annum  is  wafte;  b^caufe  of  the  aU 

'  teration  of  the  nature  of  the  thing,  and  of  the  evidence. 

xMod  95.  S<>»  if  the  tenant  pull  down  a  malt-mill  and  build  a  corn- 
mill  it  is  wafte.— Waile  in  the  houfe  is  wafte  in  the  curti* 
lage,  and  wafte  in  the  hall  is  wafte  in  the  whole  houfe. 

Section  II.    Of  Common  of  Eftovcrs ;  wherein  of  Wood. 

Co.  Lit.  121.  a.  Common  imports  a  privilege  to  take  a  profit  in  common 
2BI.  Com.  35.  ^ijii  many.  Common  of  eftoyers,  or  eftouvierSt  that  is 
necefiaries,  (from  tfioffer  to  furnifli,)  is  a  liberty  of  uking 
neceflary  wood  for  the  ufe  and  furniture  of  a  houfe  or  farm 
from  oiF  another's  eftate.  Eftovers  are  three  kinds  in  law^ 
and  are  incident  to  the  eftate  of  every  tenant,  whether  for 
life  or  years ;  but  not  at  Will,  for  fuch  eftate  is  too  mean. 
11^^^  The  Saxon  word  bote^  which  fignifies  allowance  or  com- 

penfation,   is  ufed  by  us  as  fynonymous  to  the  French 
eftovers^  and  therefore  houfe-bote  is  a  fufficient  allowance 

oC 
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of  wood  to  build  or  repair  the  houfe,  or  to  bum  in  it,  wbicb  Wood'«  In*. 
Utter  is  (bmetimes  called  fire-bote ;  plough-bote  and  cart-  ^^ 
bote  are  wood  to  be  employed  in  making  and  repairing  all 
infiruments  of  hu(bandry,  as  ploughs,  carts,  harrows,  rakes 
forks,  Eifc.i  and  hay-bote  or  hedge- bote  is  wood  for  repair- 
ing hedges  or  fences,  as  pales,  ftiles,  and  gates,  to  fecure 
inclofures.    Thefe  botes  or  eftovers  muil  be  reafonable  ones^ 
and  fuch  any  tenant  or  lelTee  may  take  o(F  the  land  let  or 
demifed  to  him,  without  waiting  for  any  leave,  aflignment,  or 
appointment  of  thejeflbr,  uniefs  he  be  reftrained  by  fpecia) 
covenant  to  the  contrar)',  (which  is  ufually  the  cafej :  for  F.  N.  B.  59.  M. 
houfe-bote,  hay-bote,  and  fire-bote,  do  appertain  unto  a 
termor  of  common  right,  and  he  may  take  wood  for  the 
fame :  but  if  the  tenant  take  more  houfe-botc  than  needful  Tcrnu  deLey. 
he  may  be  puniQied  for  walle« 

Common  of  eftovers  cannot  be  appendant  to  land,  uniefs  Co.  Ut.  m.  s. 
it  be  by  prefcription  ;  but  to  a  houfe  to  be  fpcnt  there.  I^m^^'s?'^* 
Therefore,  though  it  be  faid.  that  acuftom  that  if  the  houfe  4 Rep-  ^7- 
fall  the  materials  fhall  be  the  tenant's,  would  not  be  good ;  *  ^*'*'"*  ^^^* 
yet  when  a  houfe,  having  eftoppers  appendant  or  appurte- 
nant, is  blown  down  by  wind,  if  the  owner  rebuild  it  in  the 
fame  place  and  manner  as  before,  his  eftovers  flial!  con- 
tinue.     So,  if  he  alter  the  rooms  and  chambers,  without 
making  new  chimnies ;  but  if  he  ereft  any  new  chimnies 
he  will  not  be  allowed  to  fpend  any  eftovers  in  fuch  new^ 
chimnies.    But  a  prefcription  to  have  eftovers,  not  only  for  Cro.  Jac.  25. 
repairing,  but  building  new  houfes  on  the  land  is  good :  yet  F.N.B.  180.  H. 
'it  feems,  if  a  man  have  common  of  eftovers  by  grant,  be 
cannot  build  new  houfes  to  have  common  of  eftovers  for 
tbofe  houfes. 

It  may  not,  here,  be  fuperfluous,  to  explain  the  meaning 
of  the  terms  appendant  and  appurtenant*' — A  thing  appen*  Co.  Lit.  izi.  i» 
dant  is  that  which  beyond  memory  has  belonged  to  another 
thing  more  worthy,  which  it  agrees  with  in  its  nature  and 
quality.    Therefore  a  common  of  turl^ary  [that  is  a  right  to 
dig  turf  J  eftovers,  &c.  may  be  appendant  to  a  houfe ;  for  a 
thing  incorporeal  may  be  appendant  or  appurtenant  to  a 
thing  corporeal ;  but  a  thing  corporeal  cannot  be  appendant  iRoI.ijo.  1.36^ 
to  a  thing  corporeal,  as  land  cannot  be  appendant  to  land  :  ^*!''-  ^  ^o. 
and  common  appendant  muft   be  by  prefcription,  for  it    '  ^^  *  '  ^^ 

^  3  *    cannot 
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Co.  Ut.  HI.  h,  cannot  begin  at  this  day. — A  thing  appurtenant  is  that 

f.n!b.  181.N.  ^hich  commences  at  this  day;  as  if  a  man  at  this  day  grant 

to  one  common  of  eftovers,  or  of  turbary,  in  fee-Gmple,  to 
burn  in  his  manor;  ahd  if  he  make  a  feoffment  of  the  ma- 

Cro.  Car.  482.    nor  the  common  Oiall  pafs  to  the  feofiee.    Common  appur« 

tenant,  therefore,  is  claimable  by  an  exifting  grant,  as  well 
as  by  prefcription. 

F.N.B.  x8Q.D.r.      The  lord  may  have  the  land  of  his  tenant  common  ap- 

pendant  to  his  own  demefnes:  and  occupiers  of  land  may, 

2  BLR. 928,      by  cnflom,  claim  a  right  in  alienofoto ;  though  inhabitants 

cannot,  becaufe  inhabitancy  is  too  vague  a  defcription  and 
extends  to  many  others,  befides  the  a£lual  occupiers   of 

F.  N.  B.  59.  A.  houfes  or  land.    If  a  man  have  common  of  eftovers  in  the 

Ibid  178.  F.  d,  ^oojg  Qf  another,  and  he  who  is  tenant  and  owner  of  the 

wood  cut  down  all  the  wood,  he  who  ought  to  have  the 
eftovers  (hall  not  have  an  adion  of  wafte,  but  (hall  have 

u  Mod.  379,     a(Bfe  of  his  eftovers.    Trefpafs  alfo  would  lie  and  be  a 
better  remedy. 

F.  N.B.  59.  K.      '^^^  tenant  may  cut  trees  to  mend  houfes,  (3c.  and  to  do. 

reparations :  but  if  houfes  decay  by  the  default  of  the  te- 

«  ,  ^    ^       nant  to  cut  trees  to  amend  them  is  wafte.    Not  fo,  how- 

Dyer R. 36.       ever,  if  they  were  ruinous  at  the  time  of  the  leafe  made: 

.....  but  if  a  frame  was  once  covered  in  the  time  of  the  leffor, 

and  the  leflee  erafe  it  after  his  death,  the  heir  (hall  have 
waftCf 

9  Rep.  113.  If  ^he  tenant  who  hath  common  of  eftovers  (hall  ufe  them 

to  any  other  pnrpofe  than  he  ought,  be  that  owns  the  wood 
may  bring  trefpafs  againft  him;  as  where  one  grants  twenty 
loads  of  wood  to  be  taken  yearly  in  fuch  a  wood,  ten  loads  to 
burn,  and  ten  to  repair  pales;  here  he  may  cut  and  take  the 
wood  for  the  pales,  though  they  need  no  amending,  but 
dien  he  muft  keep  it  for  that  ufe. 

Cro.  siu.  499.       So,  where  two  elms  were  cut  down  for  the  purpofe  of 

repairs,  one  of  which  only  was  ufed,  it  was  faid,  that  al- 
though that  tree  which  was  not  employed  [and  which  had 
been  felled  five  years]  was  more  than  fufficient  to  repair  the 
houfe ;  yet  feeing  that  the  tenant  cut  it  down  for  that  pur-r 
pofe,  and  peradvemnre  did  not  know  what  would  ferve  for 
that  purpofe,  it  was  not  any  forfeiture ;  for  it  had  been  ad- 
judged, that  where  one  cut  down  wood  to  make  hedges, 

and 
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ured  the  greater  part  tberof  in  hedgmg*  yet  for  the  reft 
that  was  cut  down  for  that  parpofe,  no  tithes  {hall  be 
paid. 

By  the  fame  reafon  that  he  may  cutdown  timber  to  repair  Wood'^  tnft« 
the  houfe,  a  tenant  may  dig  for  gravel  or  clay,  though  no  lYntt,  53.  *• 
pit  was  open  at  the  time  of  the  leafe,  for  the  fatoe  pnrpofe.  *t.r.  391. 

Though  the  tenant  may  cut  down  and  take  fufficient  wood  j  inft.  53. 
to  repair  walls,  pales,  fences,  hedges,  Wc,  as  he  found  them,  food's  infc 
yet  he  may  n6t  do  fo  to  make  new  ones. 

The  tenant  may  cut  down  dead  wood ;  and  it  is  not  wafte  p^  n.  B.  59.  M. 
to  fell  feafonable  wood  which  is  ufed  to  be  felled  every  twenty 
years,  or  within  that  time ;  but  oaks  cannot  be  faid  to  be  fea- 
fonable wood,  %Yhich  are  pafled  the  age  of  twenty  years ;  but  Bid.  d. 
by  a  cuftom  in  any  place,  where  is  plenty  of  wood  (timber) 
oaks,  under  twenty  years,  may  be  feafonable  wood ;  and 
fuch  cuftom  may  be  alledged  in  the  wood  itfelF. 

With  refpeA  to  what  wood  Ihall  be  deemed  timber,  it  is  2  IP.  Wms.  6aj« 
the  cuftom  of  the  country  which  makes  fome  trees  timber, 
which,  in  their  nature,  generally  fpeaking,  are  not  fo,  as 
horfe-chefnut  and  lime-trees :  fo  of  birch,  beecE,  and  afp ; 
and  as  to  pollards,  notwithftanding  what  is  faid  in  Plowd. 
470.'  that  thefe  are  not  timber,  and  that  tithes  are  to  be  . 
paid  of  their  loppings,  (which  could  not  he  if  pollards  were 
timber,)  yet  if  the  bodies  of  them  be  found  and  good,  I  in-. 
dine  to  think  them  timber ;  fecus  if  not  found,  they  being 
in  fuch  cafe  fit  for  nothing  but  fuel.  Per  Lord  Chancel* 
lor  King.  So  walnut-trees,  where  of  confiderable  value, 
are  to  be  eftimated  as  timber* 

So,  a  termor  may  cut  the  under- wood  growing  under  the  F.K.b.So.e. 
great  woods  and  tall  %voods ;  but  if  there  be  not  any  tall 
wood,  then  he  cannot  cut  the  under- wood ;  for  where  wafte  Uid,  h, 
was  brought  for  topping   and  lopping  twenty  afhes  and 
twenty  elms,  on  demurrer  it  was  adjudged  for  the  plaintiff. 
It  has,  however,  notwithftanding,  been  held  ta  be  a  good  cro.  Car.  67^ 
cuftom,    that  copyholders  in  fee  fliall  have  the  loppings 
of   pollengers,  and  the  Lord  cannot,   in   fuch  cafe^  cut 
the   trees  down,  for  that  would  deprive  the  copyholder 
of  the  future  loppings.    [Pollengers  or  pollards  are  fuch  piowd.  469, 
trees  as4iave  been  ufually  cropped,  therefore  diftinguilDied 
from  timber-trees.]    And  it  has  been  refol ved  that  by  the  Cro.  ehi.  3^^* 
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common  law,  a  copyholder  may  cut  off  the  under  boughs, 
though,  not  the  top  boughs,  for  fucb  lopping  cannot  caufe 
any  wafie. 

r.N.  B.59  M./.  If  a  man  fell  trees  it  is  wafie,  if  it  be  not  to  repair,  I  pre- 
fume;  and  if  he  fuffers  the  germing  upon  the  roots  of  the 
trees  to  be  again  newly  deflroyed,  it  is  new  wade;  and 
treble  damages  {hall  be  recovered  for  both,  [Germins,  a 
gertnina^  th^young  (hoots  of  trees.  ] 

li/d.  N.  /.  Though  the  termor  bath  of  common  right  oaks,  elm,  a(h, 

&c.  for  repair  of  the  houfe,  and  underwood  &c,  for  incto- 
fures  and  firing,  yet  it  is  faid  he  cannot  cut  either  oaks  or 
afh  for  fire-wood  j  but  the  cutting  of  the  age  of  feven  years 
is  not  wade. 

Ihid.  M.  If  a  man  cut  wood  to  burn,  where  he  hath  fufficienl  dead 

wood,  it  is  wafie. 

/i/i.6o.  A.  Cutting  down  willows  in  the  fite  of  the  manor  rs  ad- 

3  p.  Wins.  468.  judged  waftc.— So  trees,  though  decaying,  if  for  the  de- 

fence  and  flielter  of  the  houfe,  or  for  ornament,  (hall  not 
3  Atk.7s^.  be  cut  down;  and  a  court  of  equity,  in  fuch  cafe,  will 
Ji:d.  ii6.  .  grant  an  injunftion  to  ftay  wafte;  and  this,  whether  the 
I T.  R.  54.        trees  grow  naturally  or  were  planted ;    for  if  they  ferve  as 

an  ornament,  or  for  (belter,  it  is  the  fame  thing.     • 
9At1e«2i7.  A  reSor  may  cut  down  timber  for  the  repairs  of  the  par- 

fonage-houfe,  or  the  chancel,  but  not  for  any  common  pur- 
pofe ;  and,  if  it  is  the  cuftom  of  the  country,  he  may  cut 
down  underwood  for  any  purpofe,  but  if  -he  grubs  it  up  it 
is  wafte.  He  may  cut  down  timber  likewife  for  repairing  any 
old  pews  that  belong  to  the  refiory ;  and  he  is  alfo  entitled 
to  botes  for  repairing  barns  and  out-houfes  belonging  to 
r.N.B.6o.  K.  the  parfonage.— And  a  parfon  or  prebendary  (hall  have  a 

writ  of  wafte  upon  their  leafe. 
3  P.  Wms.i6g.  Windfalls  are  the  property  of  the  lord  ;  for  the  timber 
while  ftanding  is  part  of  the  inheritance ;  but  whenever  it 
is  fevered,  either  by  the  aft  of  God,  as  by  a  tempeft,  or 
by  a  trefpa(rer  and  by  ^rong,  it  belongs  to  him  who  has  the 
firft  efiate  of  inheritance,  whether  in  fee  or  in  tail,  who 
may  bring  trover  for  it. — It  A.  be  tenant  for  years,  remain- 
der to  B.  for  life,  remainder  to  C.  in  fee,  A.  is  doing  wafie ; 
B>  though  he  cannot  bring  wafie,  as  hot  having  the  inherit- 
ance, yet  he  is  intitled  to  an  injunftion  ;  not  fo,  however, 

if 
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if  k  be  trivial,  or  meliorating  wafte ;  or  if  the  reverlioAer 
or  remainder^man  in  fee  be  not  made  a  party,  who  pol&bly 
may  approve  of  the  wafte.    * 

The  right  to  timber,  which  fo  belongs  to  thofe  who  at  the  *  P*  Wms.  241, 
time  of  its  being  fevered  from  the  freehold  were  feifed  of  the 
firft  eftate  of  inheritance,  gives  them  a  property  which  be- 
comes vefied. 

It  is  true,  that  the  firft  owner  of  the  inheritance  in  e£c  3  Atk.  755. 
ihall  have  timber  blown  down,  but  as  an  eftate  iq  contin- 
gency is  no  eftate.  and  the  trees  muft  become  the  property 
of  fomebody,  therefore  the  firft  remainder-man  of  the  inhe- 
ritance in  being  takes  them. 

So.  with  refpefi  to  the  cafe  of  a  copyholder,  who  has  riMod.6^ 
only  a  poflelFory  property  in  the  timber  trees,  which  if  fe- 
vered fronf  the  freehold  by  tempeft  or  otherwife.  the  pro- 
perty will  be  in  the  lord :  and  a  cuftom  for  the  tenant 
to  claim  fuch  trees  would  be  a  hard  one.  and  fo  likewife  of 
the  materials  of  the  houfe.  In  either  cafe,  being  things  an-  Hid.  95. 
nexed  to  the  inheritance,  the  feverance  fliall  not  transfer 
the  property ;  this  therefore  is  to  be  underflood  as  of  a 
copyholder,  not  of  inheritance* 

For.  as  to  a  right  to  cut  down  timber  by  cuftom.  where  Cro/Car.  &ii« 
a  copyholder  hath  the  inheritance,  and  where  bis  fucceflbr 
comes  in  by  his  nomination,  there  fuch  a  cuftom  may  be 
good  :  but  a  cuftom  for  a  copyholder  for  life  to  cut  down 
and  fell  trees,  was  held  not  to  be  good,  unlefs  it  be  to  Cro.jac.25. 
build  new  houfes  on  the  land* 

A  cuftom  that  every  copyholder  tenant  may  cut  down  Gilbert's  Te- 
trees  at  their  will  and  pleafure.  is  unreafonable  and  void.  ""'^*''  *^  * 
for  then  a  tenant  at  will  might  do  it ;  fo  it  is  for  acopy holder 
for  life  to  do  it ;  and  one  of  the  reafons  given  is.  that  the 
fucceeding  copyholder  would  not  have  wherewithal  to  main- 
tain the  houfe  and  plough,  which  plainly  intimates,  that  a 
copyholdcF  may  cut  timber  to  make  reparations,  and  the  ra- 
ther, becaufe  permiflive  wafte  is  a  forfeiture  in  him. 

The  lord  may  cut  dqwn  timber  trees,  leaving  fufficient.  Gilbert' t  Te^ 
and  the  cuftom  to  cut  makes  no  alteration ;  for  it  has  been  ""^*'*  *^^ 
refolved.  that  every  copyholder  dc  com  jure^  fof  common 
right]  may  take  trees  for  houfe-bote ;  fo  that  the  laying  the 
(uftom  feems  to  |)p  onlv  by  way  o£  caution^ 

This 
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IX  Mod  x8.         xbh  riffht  to  take  ireu  i8»  perhaps,  rendend  femewhaft 

iiMod.  37S.      ,,-.,.,  -,  ...         .. 

Saik.  638.        doubtful,  by  the  reverfal  on  error  brought  in  parluoneot  of 

C^Si  K^  71.  the  judgment  in  the  cafe  of  AJhmead  agaiaft  B^^gcr. 

xLd.RajFi11.55x.      j^  .^  ^j^^^  however,  that  a  copyholder  may  take  the  ne. 

jc  xx/"^'    '*  ceffary  eftoven  or  botes  on  his  cfpyhold  without  a  fpecial 

**^  ^*-         cuftom. 

4  Co.  31.  h.  But  to  enable  him  to  take  them  on  other  lanis^  a  fpecial 

cttflom  muft  be  fhewn. 

Cro.  Car.  242.  If  a  ftrsnger  cut  down  a  timber  tree  during  the  term,  the 
leflbr  may  maintain  trover  againft  him  for  it. 

3  P,  Wmi.  268.  As  a  tenant  for  life  has  a  right  to  what  may  be  fuffictent 
for  repairs  and  botes,  care  muft  be  taken  in  felling  timber^ 
to  leave  enough  upon  the  eftate  for  that  purpofe ;  and  what-^ 
ever  damage  11  done  to  the  tenant  for  life  on  the  premifles 
by  him  held  for  life,  the  fame  ought  to  be  made  good 
to  him. 

Cro.  EHs.  4x3.  Eftovers  may  be  granted  in  fee,  and  in  a  grant  of  eftovers» 
the  grantor  may  take  the  trees  with  the  grantee.  But  under- 
wood is  a  thing  of  inheritance  and  perpetuity,  and  may  be 
g]ranted  in  fee  by  copy  of  court-roll,  and  will  fupport 
trefpafs  quart  claufum /regit  \  for  in  fuch  cafe, '  the  grantor 
cannot  meddle  with  the  woods*  nor  can  his  lelTee ;  for  he 
hath  entirely  granted  the  underwood,  and  not  efiovers  or 
fo  many  loads  of  wood. 

BuU.  N.  p.  85.       It  is  not  neceflary  to  have  an  intereft  in  the  foil  to  main* 

tain  trefpafs  quart  cfau/umfregit^  an  intere^  in  the  pro« 
fits  is  fufficient,  as  he  who  has  prima  tonfura.  So  where 
there  is  an  txclufivt  right;  as  to  dig  turf,  though  the  foil  was 
not  granted,  and  did  not  pafs,  trefpafs  quart  ctaufum/ttgii 
will  lie ;  but  for  a  mere  right  of  common  of  turbary  it  will 
not.  In  'pleading  a  right  to  enter  a  common  to  dig  for  and 
carry  away  fand  and  gravel  for  the  repairs  of  the  houfe,  it 
is  neceflary  to  alledge  that  the  houfe  was  out  of  repair, 
that  the  party  entered  for  the  purpofe  of  digging  for  and 
carrying  away  fand  and  gravel  for  the  neceflary  repairs  of 
that  houfe,  and  that  the  materials  vrm  ufed  for  that  pur- 
pofe. 

x  Ld.  Raym.         The  leflor  cannot  enter  and  cut  trees,  unlefs  excepted 

^^^'  upon  the  demife  of  the  land,  though  after  feverance  they 

are  his.    But  where  they  are  not  demifed  he  may. 
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If  the  lord  of  a  manor  cut  down  fo  many  trees  as  not  to  n  Mod.  379. 
leave  fufficient  efiovers,  his  copyholder  nay  bring  trefpafs  BuU.  n.  p.  85, 
againd  him,  and  recover  the  value  of  the  trees  in  damages ; 
and  even  if  the  lord  leave  fufficient  eflovers,  yet  he  Oiall 
tecover  fpecial  damages,  viz.  for  the  lofs  of  his  umbrage 
breaking  his  clofe,  treading  down  his  grafs,  &c.  for  the 
tenant  had  the  fame  cullomary  or  pofleflbry  intereft  in  the 
trees  that  he  has  in  the  land  ;  and  if  the  lord  hab  a  mind  to 
cut  trees,  his  bufinefs  is  to  compound  with  the  tenant. 

But  an  enclofure  of  the  common  by  the  lord  may  be  no  6  T.  R.  74S. 
interruption  of  the  tenant's  enjoyment  of  their  common  of 
eilovers ;  nay,  probably  it  may  be  better  for  fuch  enclofure. 
If  indeed,  by  fuch  enclofure,  their  common  of  eftovers 
were  affe6led,  or  they  were  interrupted  in  the  enjoyment  of 
it,  they  might  certainly  bring  their  aAion ;  and  the  lord, 
in  fuch  cafe,  could  notjuftify  fuch  enclofure  in  prejudice  to 
thofe  rights* 

If  the  lord  of  a  manor  plant  trees  on  a  common,  the  com-  2  Bof.  &  PulU 
moner  has  no  right  to  abate  them,  though  there  be  not  a 
fufficiency  left ;  his  remedy  is  by  afiion.  But  if  the  lord 
(o  plant  as  to  defiroy  the  common,  fuch  an  aQ  would 
be  confidered  as  a  nuifance,  and  the  cpmmoner  might 
abate  it. 

The  diltinflion  feems  to  be  this  :  if  the  lord  of  t)ie  manor  6T.R.  4S5. 
make  a  hedge  round  the  common,  or  do  any  other  a6l 
that  entirely  excludes  the  commoner  from  exercifing  hii 
right,  the  latter  may  do  whatever  u  neceflary  to  let  bimfelf 
into  the  common ;  but  if  the  commoner  can  get  at  the  com- 
mon, and  enjoy  it  to  a  certain  extent^  and  hit  right  be 
merely  abridged  by  the  afi  of  the  lord,  in  that  cafe  his  re- 
medy is  by  an  afiion  on  the  cafe,  or  by  aa  affife,  and  be  can- 
not affert  his  right  by  any  a&  of  bis  own;    « 

Section  III.    0/ Emblements, 

The   word  emblements  is  derived  from   the    French  sBi.Com.  123. 
•  emilavence  de  bUd^  com  fprung  or  put  above  ground,  and 
ftrifily  fignifies  the  profiu  of  fown  land ;  but  the  do&rine 
of  emblements  extends  not  only  to  com  (own,  but  to  roots 
planted,  or  other  annual  artificial  profiu.-— Hops  growing  cre.Car.  515. 
out  of  antient  roots  have  been  held  to  be  like  emble- 

I  mentf.    * 
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mentSy  which  fliall  go  to  the  hulband  or  executor  of  ihe 
the'  tenant  for  life»  and  not  to  him  in  remainder ;  and  are 
not  to  be  compared  to  apples  or  fruits,  which  grow  of 
themfelves. 
a  Bl.  Com.  ]i3<  ^°^  '^  ^'  otherwife  of  fruit-trees»  grafs,  and  the  like, 
which  are  not'  planted  annually  at  the  expence  and  labour 
of  the  tenant,  but  are  either  a  permanent  or  a  natural  pro- 
fit of  the  earth.;  for  when  a  man  plants  a  tree,  he  cannot  be 
prefumed  to  plant  it  in  contemplation  of  any  prefent  profit; 
but  merely  with  a  profpefl  of  its  being  ufeful  to  himleSf 
in  future,  and  to  future  fucceflions  of  tenants. 

« 

In  fome  cafes,  he  who  fows  the  corn  fhall  have  the  em- 
blements, in  others  not. 

Com.  Dig.  tit.        If  tenant  in  fee,  or  in  tail,  or  in  dower,  die  after  fowing 

9ien«  (G.  ».)    ^^  corn,  and  before  feverance,  his  executor  or  adminif- 
trator  generally  {hall  have  the  emblements. 

Ibid.  122.  Tenant  for  life  or  his  reprpfentadves  (hall  not  be  preju- 

diced by  any  fudden  determination  of  his  eflate  ;  becaufe 
fuch  a  determination  is  contingent  ^nd  uncertain. — ^Tbere- 
fore  if  a  tenant  for  his  own  life  fows  the  land,- and  dies  be* 
fore  harveft,  his  executors  (hall  have  the  emblements  or 
profits  of  the  crop ;  for  the  efiate  was  determined  by  the  a£l 
of  God,  and  it  is  a  maxim  in  the  law,  that  aRus  Dei  nemini 
fa'cii  injuriam.  The  reprefenutives  therefore  of  the  tenant 
for  life  (hall  have  the  emblements,  to  compenfate  for  the 
labour  and  expence  of  tilling,  manuring,  and  fowing  the 
lands ;  and  alfo  for  the  encouragement  of  hu(bandry,  which 
being  a  public  benefit,  tending  to  the  encreafe  and  plenty 
of  provifions,  ought  to  have  the  utmoft  fecuiity  and  pri* 
yilege  that  the  law  can  give  it. 

Cro.  Elix.  Therefore  if  a  man  fows  land  and  lets  it  for  life,  and  the 

[4^4']  Ittkc  for  life  die  before  the  corn  be  fevered,  his  executor 

{hall  not  have  the  emblements,  but  he  in  reverfion  ;  but  if 
he  himfelf  had  fowed  the  land  and  died,  it  were  other- 
wife. 

jl^'g^  So,  if  tenant  for  life  fows  the  land,  and  grants  over  his 

efiate,  the  grantee  dies  before  the  com  fevered,  fuch  gran*. 
tee*s  executor  fliall  not  have  the  corn. 

nid^  [463O  ^^9  1^  ^^  '^^^  o^  A  tenant  for  life  be  dKTeifed,  and  the 

lelFee  of  a  diflcifor  fows  the  land,  and  then  the  tenant  for 

life 


SeA.  III.]  Of  Emilements.  221 

life  dies,  and  he  in  remainder  enters,  yet  he  (hall  not  have 
the  emblements,  but  the  leflee  of  the  tenant  for  life. 

So  it  is  alfb,  if  a  man  be  tenant  for  the  life  of  another,  j^^j  ,23, 
and  c€fiui  qut  vie^  or  he.  on  whofe  life  the  land  is  held,  dies 
after  the  corn  Town,  the  tenant  purauUr  vie  (hall  have  the 
emblements. 

The  fame  is  alfo  the  rule,  if  a  life  eftate  be  determined  ^^'^' 
by  the  a£l  of  law. 

Therefore  if  a  leafe  be  made  to  huflband  and  wife  during 
coverture  (which  gives  them  a  determinable  eftate  for  life) 
and  the  hufband  fows  the  land,  and  afterwards  they  are  di- 
vorced «  vinculo  m^tritnonii^  the  hufband  (hall  have  the  em- 
blements in  this  cafe ;  for  the  fentence  of  divorce  is  the 
aflof  law. 

So  if  tenant  in  tail  give  or  grant  his  emblements  of  corn  shcp.  Touch; 
growing  on  the  ground;  the  donee  may  cut  and  take  them  ^44- 
after  the  death  of  the  tenant  in  tail. 

So  every  one  who  has  an  uncertain  eflate  or  intereft,  if  iSid. 
before  feverance  of  the  corn,  his  eftate  determine  either  by 
the  ad  of  God  or  of  the  law,  be  (hall  have  the  emblements, 
er  they  (hall  go  to  his  executor  or  adminiftrator :  for,  fo  it  is  Shep,  Touch. 
in  all  cafes  regularly,  where  a  man  fows  land  whereof  and  ^^'' 
wherein  he  hathfuch  an  eftate  as  may  perhaps  continue  un« 
fil  the  corn  be  ripe. 

But  if  the  eftate  be  determined  by  the  tenant's  own  afi,  as  t  BLCom.  rsj. 
by  forfeiture  by  tenant  for  life  for  wafle  committed ;  or  if 
a  tenant  during  widowhood  marries;  in  thefe  and  fimilar 
cafes,  the  tenants  having  thus  determined  the  eftates  by 
their  own  a3s,  (ball  not  be  entitled  to  take  the  emblements. 

The  under-tenants  or  leffees  of  tenants  for  life,  have  the  Uf^^" 
fame,  nay  greater,  indulgences,  than  their  leifors,  the  ori- 
ginal tenants  for  life.  The  fame ;  for  the  law  of  eftovers 
and  emblements,  with  regard  to  the  tenant  for  life,  is  alfo 
law  with  regard  to  his  under-tenant,  who  reprefents  him 
and  ftands  in  his  place: — Greater;  for  in  thofe  cafes  where 
tenant  for  life  (hall  not  have  the  emblements  becaufe  the  ef- 
tate determines  by  his  own  a£l,the  exception  (hall  not  reach 
his  leflee  who  is  a  third  perfon :  thus,  in  the  cafe  of  a  wo- 
man who  holds^  duranU  viduitate;  her  taking  hufband  is  Cro.Uit  460. 
)ier  own  a3,  and  therefore  deprives  her  of  the  emblements, 

which 
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which,  if  (he  be  a  feme  copyholder,  the  lord  (ball  have ; 
but  if  Ihe  leafes  her  eftate  to  9n  under-tenant*  who  fowi  the 
land,  and  (be  then  marries,  this  her  ^SL  (hall  not  deprive 
the  tenant  of  hii  emblements,  who  ii  a  flranger  and  could 
not  prevent  her. 

iBlCom.  r45«  With  regard  to  emblements  or  the  pro6ts  of  lands  fowed 
by  tenant  for  years,  there  is  this  difference  between  him 
and  tenant  for  life :  that  where  the  term  of  tenant  for  years 
depends  upon  a  certainty,  (as  if  he  holds  from  Mid/ummer 
for  ten  yeariO  and  in  the  laft  year  he  fows  a  crop  of  corn, 
and  it  is  not  ripe,  and  cut  before  Mid/umTuer^  the  end  of 
bts  term,  bis  landlotd  (hall  have  it;  for  the  tenant  knew  the 
expiration  of  his  term,  and  therefore  it  was  bis  own  folly  to 

t  Lit.  Abr«5if«  fow  that  of  which  he  never  could  reap  the  profits.  In  fuch 
cafe  the  landlordi  it  is  faid,  muft  ^nter  on  the  lands  to  take 
the  emblements* 

iBLCom.  145*  But  where  the  leafe  for  years  depends  upon  an  uncer« 
tafnty ;  as  upon  the  death  of  the  leflbr,  being  himfelf  only 
tenant  for  life,  or  being  a  hu(band  feifed  in  right  of  his  wife ; 
or  if  the  term  of  yaas  be  determinable  upon  a  life  or  lives;, 
in  all  cafes  of  this  kind,  the  efiate  (or  years  not  being  cer- 
tainly to  expire  at  a  time  foreknown,  but  merely  by  the  aft 
of  God,  the  tenant,  or  his  executors,  (hall  have  the  em« 
blements  in  the  fame  manner  that  a  tenani  for  life  would 
be  entitled  thereto. 

^'^'  Not  fo,  however,  if  it  determine  by  the  aft  of  the  party 

himfelf:  as  if  tenant  for  years  furrenders  before  feverance, 
or  does  any  thing  that  amounts  to  a  forfeiture ;  in  which 
cafethe  emblements  (ball  go  to  the  le(for,  and  not  to  thn 
leffee,  who  hath  determined  his  eftate  by  bis  own  default. 

Co.  Lit.  55,  a.  If  however,  lefTor  covenants  that  ItSee  for  years  iball 
have  the  emblements  which  are  growing  at  the  end  of  the 
term,  there  the  property  of  the  corn  is  well  ti^ansferred  to 
the  le(ree,  though  it  be  not  fevered  during  the  term. 

Co.  Lit.  55.  a.  If  tenant  at  will  fows  his  land,  and  the  landlord  before 
*  the  com  is  ripe,  or  before  it  is  reaped,  put  him  out,  yet 
the  tenant  (hall  have  the  emblements,  and  free  ingreftt 
egrefs,  and  regrofs,  to  cut  and  carry  away  the  profits :  and 
this  for  the  fame  reafon  upon  which  all  the  cafes  of  emble« 
menu  turn ;  namely,  the  point  of  uncertainty :  (ince  the 

tenant 
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tenvit  could  not  poi&bly  know  when  his  landlord  would  d^ 
tennioe  his  will,  and  tbereforo  could  make  no  provifion  . 
againft  it  i  and  having  fown  the  land,  which  is  for  the 
good  of  the  pd^licyupon  a  rcafonable  prefuniption^  the  law 
ivill  not  fuiEsr  hias  to  be  a  lofer  by  A. 

But  it  is  otherwife,   and   upon   i^fon  equally  good»  w^ 
vhete  the  tenant  himfelf  determines  his  will;  for  in  this 
cafe  the  landlord  fliall  have  the  profits  of  the  knd.^ 

So  in  the  cafe  of  entry  of  4he  leflbr  before  fowtng,  the  Co.  Lit.  55.  m^ 
lefliee  at  will  ftdl  not  have  the  qofls  of  ploughing  and  ma-  ^ 
'atiring. 

A.  lets  lands  to  Ji.  for  ninety.nine  years  deterninable  on  3  ^'i^*  ^¥^ 
his  life,  with  a  provifo  of  re*entry  if  let  to  tillage  without 
licence ;  C  under-tenant  ploughs  and  fowt  in  the  life-time 
of  B*  who  dies,  no  re*entry  being  made :  the  provifo  was 
gone,  (or  it  could  only  operate  during  the  continuance  of 
the  leafe;  when  that  was  determined,  the  provifo  was  va« 
nifhed  and  gone ;  and  A,  having  never,  been  in  pofleffion  by 
right  of  re-entry  for  the  condition  broken,  can  have  no 
advantage  thereof^  and  he  who  ploughed  and  fowed  the 
land,  has,  in  law  and  jufiice>  a  right  to  reap  and  uke  the 
emblements* 

If  a  huftand  holds  lands  for  life,  in  right  of  his  wife,  and  iKais^br.7ot. 
fbws  the  land,  and  afterwards  the  dies  before  feverance,  he 
ihail  have  the  emblements. 

So  where  the  wife  has  an  eftate  for  years,  life,  or  in  fee,  TM.70% 
and  the  hu&and  fows  the  land  and  dies,  his  executors  (hall 
have  the  com. 

But  if  the  huftaad  and  wife  are  joint-tenants,  though  the  Co.  Lie.  55.  s. 
huOand  fow  the  land  with  corn  and  die  before  it  be  ripe,  C'^^^"*"^^- 
the  wife,  and  not  his  executors,  fliall  have  the  com,  file  be- 
ing the  furviving  joint-tenant. 

If  a  widow  is  endowed  with  lands  fown,  flie.  fliall  have  x  inft.  go,  81. 
the  emblements,  and  not  the  heir :  and  a  tenant  in  dower 
may  difpofe  of  com  fown  on  the  ground ;  or  it  may  go  to 
her  executors,  if  (he  die  before  feverance. 

One  feifed  in  fee  of  land  dies,  leaving  a  daughter,  and  Co.  Lit.  55.  A« 
hit  wife  prmmmU  en/iini  with  a  fon ;  the  danger  enters 
and  (ows  the  land,  and  before  feverance,  the  fon  is  bom;  in 

this 


224  Of  Emblements.  [Chap.  IX, 

this  cafe,  the  daughter  fliall  have  the  corn*  her  eftate  being 
lawful,  and  defeated  by  the  a£l  of  God,  and  it  is  for  the 
public  good  that  the  land  fliould  be  fown. 

^,^^  If  tenant  by  ftatate*merchant  fows  the  land,  and  before 

feverance  a  fudden  and  cafual  profit  happens,  by  which  he 
is  fatisfied,  yet  he  (hall  have  the  e)nblenients« 

X  Leon.  54.  Where  lands  fown  are  delivered  in .  execution  upon  an 

extent,  the  perfon  to  whom  they  are  fo  delivered  Qiall  have 
the  com  on  the  ground. 

s  Boift.  ii3>  So,  where  judgment  was  given  againil  a  perfon,  and  theii 
he  fowed  the  land,  and  brought  a  writ  of  error  to  reverfe 
the  judgment,  ^but  it  was  affirmed ;  it  was  adjudged  that  the 
recoveror  ihould  have  the  corn. 

Cob  Lit,  55.  b.  If  a  man  enter  by  title  paramount,  he  ihall  have  the  em- 
blements :  as  if  a  difleifor  fow  and  the  diffeifee  enter  before 
feverance. 

sBLCom.  123.  The  advantages  alfo  of  emblements  are  particularly  ex* 
tended  to  the  parochial  clergy  by  the  ftat.  28  /f.  8.  c*  11. 
which  confiders  all  perfons  who^are  prefented  to  any  ecc1e« 
fiailical  benefice,  or  to  any  civil  office,  as  tenants  for  their 
own  lives,  unlefs  the  contrary  be  expreffed  in  the  form  of 
the  donation.  By  this  flatute  if  a  parfon  fows  his  glebe 
and  dies,  his  executors  (hall  have  the  corn;  and  fuch  parfon 
may  by  will  difpofe  thereof. 

Co.  Lit  55.  A»  grants  to  B.  that  he  may  fow  A^s*  land,  which  is  done 

accordingly;  yet  ^.  (hall  have  the  emblements,  becaufe  B. 
hath  not  an  intereil. 

When  a  man  feifed  of  land  in  fee  or  in  tail  fows  it  and 
dies  without  will,  it  is  faid  that  it  goes  to  the  executor,  [ad« 
minifiratorj  and  not  to  the  heir,  [Tanuu  quasrc  dt  hoc  f  un« 
lefs  indeed  it  be  meaned  that  the  corn  is  fevered.] 

If  a  perfon  devifes  his  lands  fown,  and  fays  nothing  of  the 
corn,  the  com  (hall  go  with  the  land  to  the  devifee. 

rS*^'***^'*  One  feifed  in  fee-fimple  fows  land,  and  then  devifes  the 
land  by  will  and  dies  before  feverance ;  the  devifee  (hall 
have  the  com,  and  not  the  devifor*s  executors. 

^^'^  So,  the  remainder-man  for  life  (hall  have  the  emblements 

fown  by  the  devifor  in  fee,  in  preference  to  the  executor  of 

the  tenant  Iqx  life«. 

Where 
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Where  there  is  a  right  to  emblements,  ingrefs,  egrefs,  and  x  tnft.  56. 
regrefs  are  allowed  by  law,  in  order  to  enter,  cut  and<:arry 
them  away  when  the  eftat^  is  determined. 

If  the  leflee  of  a  tenant  for  life  be  difleifed,  and  the  lelTee  Gro.Eliz.  (463} 
of  the  diffeifor  Tow  the  land»  and  then  the  tenant  for  life 
di^s,  and  he  in  remainder  enters,  yet  he  fhall  not  have  the 
emblements,  but  the  leflee  of  the  tenant  for  life;  ior  quic^ 
quid  plantaiurjblo^jolo  crediL 

Emblements  are  dillinfl  froih  the  real  efiate  in  the  land,  iB].  Com»4a|. 
and  fubjeS  to  many,  though  not  all,  the  incidents  attending 
perfonal  chattels :  they  were  devifeable  by  teftament  before 
the  fiatute  of  Wills,  and  at  the  death  of  the  owner,  (hall 
veft  in  his  executor,  and  pot  his  heir;  they  ate  forfeitable  : 
by  outlawry  in  a  perfonal  a3ion ;  and  by  the  ftat.  11  C.  2. 
c*  19.  (though  not  by  the  common  law)  they  may  be  dif- 
trained  for  rent  arrear. 

9ut  though  emblements  arc  afletft  in  the  hands  of  the  eX-  Uid. 
ecutor,  are  forfeitable  upon  outlawry,  and  diftrainable  fot 
rent,  they  are  pot  in  other  refpefis  confidered  as  perfonal 
chattels,  and  particularly  they  are  not  the  dbje£lpf  larceny 
before  they  are  fevered  from  the  grounds 

It  mayT)erhaps  bt  as  well  to  introduce  here  a  w»rd  te-  O/GhanUg* 
fpefiin^  gleaning  or  leafing.  An  idea  very  univerfally  pre- 
vails among  the  lower  clafles  of  the  communitjr  that  they 
have  a  right  to  glean,  that  is,  to  take  from  off  the  land  the 
corn  that  remains  thereon  after  the  harveft  has  been  gotten 
in;  than  whrcb  notion  nothing  can  be  more  errorleous.  By 
particular  cufiom  fuch  a  right  may  poffibly^  fome  parti* 
cular  places  exift ;  and  th^  laudable  kindnefs  of  tenants  ge« 
nerally  induces  them  to  permit  the  poor  to  «olleA  the  corn 
they  have  left  upon  the  land,  and  to  appropriate  it  to  their'  ' 
own  ufe.  As  a  right  however  it  has  no  more  exiftence  than' 
a  right  to  take  the  tenant's  furniture  from  out  of  his  mef- 
fuage,  and  the  pillage  in  the  one  cafe  is  as  much  a  felony  as 
the  plunder  would  be  in  the  other :  for  the  a£l  is  not  fimply 
a  irefpafs,  but  a  felony ;  and  the  compiler  well  remembers 
a  conviflion  at  the  Old  Bailey  on  an  indi£lment  found  for 
the  exercife  of  this  fuppofed  right.  The  parties  were  tried 
before  Mr.  Jullice  Rooke^  (if  he  miftake  not)  about  three 
years  ago.    See  alfo  4  Bur.  1926,  1  T.  A  462. 
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CHAPTER    X. 

« 

Of  the  g^riAral  Incidents  t(h  Leafcs  fcontmued.} 

Section  I.       0/ implied  Covenants  and  Agreements. 
5j5,C:i;WJ^  U*     0/eKprefs  Ctwenants  atid  4greemenH. 


SECTION  I.    Of  implied  Covenants  and  Agreements, 

ISac.  Abr.  tit.      #«>Oy  EsNAKT*  cofHnaft^  whA  agre^menti  is  often  ufec^as 

V^  fynonymous  words,  fignifying  aa  engagamcnt  entered' 
ii49,  t)y  Mrt^icboinc^yqrr^a  Uyt  himfelf  under  sm  obligation 
tQ  do  (ofnQtJpjpg  ^^p&cial  to^  ov  to  abAain-  fro'm  an  a£t' 
whicht  if  dQnfi»  \H3^Ai  be  pr^udicia)  to  another* 

A  cove«9Q(  iv.QlfJlier  impUed:  or  expre&d,  it  fobfills  ei^ 
ther  in  law  or  in  fa8u 

\^x\  ip4)Ued-covf  fiiiift^  or.  a  covenant  in  Iw^  i^  that  which 
th^law  ilitendcr  and  mpliest  though  it  be  not  exprefled  by 
wqrds  in  the  deed*. 
For  qwet  En-      Thviiu  whea  one  makes:  a  loafo  for  years  by  the  words 
Shc^Toudi      "  4fwi(e  and  grant,*'   without  any  exprefs  covenant  for 
i6o.  qqiet  ci^yiMOt ;  in.  thiS'Cafoi  the  law' intends  and  makes 

fi^k^  eonFenaat  on  the  part  of  the  leffbr,  which  is,  that  the 
l^e  (bsiU  quietly  hold  and  enjo)'  the  thing  demifed  a^ainfr 
2i\  peffons^  ai  leaft,  haying  title  under  the  leflbr,  and  at 
leafi;  during  the  leffor's  life,  and  (as  fotne  chink  i  Inft,  384.) 
during  the  wiiole  term :  and  hereupon  an  a£iion  of  cove<» 
YiHH  n^y  be  brought  againft  him  in  the  reverfion  ;  fo  tliat 
if  tW  hW'  ttoi  is  in  by  defcent  put  out  the  termor  of  hts  fa* 
1  firowni.  t6T.   ^Ik^i  ^^  tcjrraor  may  have  tjii^  adion  agatnft  him. — But  if 
Cro.Eiit.  214.   tb^  par^y  oufting  the  covenantee  has  no  title,  the  covenan- 
tee caaaott  where  the  covenant  it  created  by  law,  bring  an 
^ion  of  covenant :  [but  he  maymauntain  trefpafs. j 
Shep.  Touch.         Bttt  though  fuch  covenant  in  law  it  general  againil  all 
'^^'  perfous  that  have  title  during  the  tenn,  and  extends  to  tho 

heir 


s. 
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h«tr  after  tile  d^th  of  th^  leflbr ,  ai-a^^itift  himfdlf  only,  and 
fltall  charge  the  execmors  tr  ^miniftraturs  ^ortoy  diftarb- 
ance  in  the  life  of  the  covenantor^  yet. it  ibaU  not  char^ 
them  foi^  afiy  difturfoanc^  aftierwiaird^  t  £b\lt  fee  i  InJ.  1^4.] 
he  that  Jti^B  therefore  upon  tbi^  covenant  muft  di4^  that  fab 
was  molefied  or  evifled  by  one  that  had  an  elder  title* 

An  Mtipli^d  covenant  for  <}uiet  enjoyment,  totnprehends 
a  covenant  by  implication  that  the  kafe  Aiall  be  T^tid  an4 
nm  raid  or  voidabte;  for  of  fuch  tiiere  oould  ^f  ceurfe  be 
no-eDJbymentat  ali.  . 

A  covenant  is  nnptied  alfe,  rn  the  part  of  the  ieiee  thM   To  cultivati 
he  will  life  the  land  detnifedtohim  in  a  fauibandmanUte      '^^  ^^a^* 
sianlier  and  not  uaneceflarily  exhauft  the  foil  by  negle&ful 
or  improper  tillage. 

So,  in  cafe  of  a  faoafij  or  other  tenemettt  a  cxnwntnt  is  jr  guMf,ffuaft 
-implied  tbat  the  tenant  will  keep  iiin  repair:  a  tenant  for  life  {^cJnRef^air. 
therefore  Ihall  be  obliged  to  fceep  tke  tenant's  boafes  on  thb  *  ^^^'  ^^^' 
eflntc  10  repair^  even  though  be  be  fuch  without  lovpeach- 
ment  of  wade  :  and  fuch  is  the  cafe  even  with  nefpeA  td  ia 
tenant  at  will ;  for  the  teannt  oiigbt  in  juftice  to  jrdlotd  the 
pr«mi&a  in  as  good  a  plight  as  they  can  be,  confiAeitt  with 
fuch  deterioration  as  is  unavoidable. 

It  has  been  held  that  if  a  man  has  an  upper^rodm  in  a  xxi^od.t. 
hoofci  an  afiion  would  lie  againft  bim  to  conlpol  bioEi  to  re- 
pair  his  roof;  and  fo,  where  a  ni^n  bafs  a  ground-robitl,  that 
they  over  him  might  have  an  a£luki  to  compel  bim  to  keep 
up  iiiid  maintain  his  foundation  ;  biit  this  feetns  to  be  erro- 
neous; thcr€  is   indeed,  a  WHt  in  Nai.  Srtv.  127,  to  a  (j  ^fod.^,- 
mayor^  td  Command  him  that  has  the  lower  rooms  to  re-        ' 
pair  the  foundation,  and  him  that  has  a  garret  to  repair  the 
root ;  but  that  was  grounded  on  a  cuftom. 

As  in  every  contra£l,  there  mud  be  a  legal  confideratlon    payment  ^ 
to  make  it  vMid,  fo  where  the  relation  of  landlord  and  te-    ^^* 
tianl  fubfifts,  fotnfe  quid  prd  quo  nrtift  fabfift  alTo.     There* 
*fore,  utiiefs  the  leafe  be  granted  in  confideration  of  a  fine 
or  a  fum  in  grofs,  aii  implied  contrail  is  raifed  on  the  part 
of  the  tenant  th^  he  (hall  pay  an  annual  rent« 

Thefe  implitd  covenattta  ate  faid  i6  be  inherent,  that  is  shcp.  Touch- 
fuch  as  pertain  cfpecially  to  the  land ;  as  that  the  thing  it-  '^'• 
fclf  fcall  be  quietly  enjoyed,  flial!  bfe  kept  in  reparation, 
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and  fiiall  not  be  aliened ;  or  to  pay  rent,  not  to  cut  down 
timber  trees,  or  to  do  vrafte ;  to  fence  the  coppices  when 
they  be  new  cut  and  (he  like. 

Aaimplied  covenant  is.in  all  cafes  con troule^. within  the 
limits  of  an  eXprefs  covenant ;  for  txprejfum  facU  cejfau  ia* 
citum. 

Thus  for  exaroplct  with  refpe£l  to  the  covenant  for  quiet 
enjoymenc ;  if  a  man  leafes  for  years  by  the  words  "  I  have 
'^  demifed.  &c.^'  and  the  leflbr  covenants  that  the  leflee  ball 
enjoy  during  the  term  without  eviction  by  the  leflbr,  or 
any  claiming  under  him;  this  exprefs  covenant  qualifies 
the  generality  of  the  covenant  in  law  and  reftrains  it  by  the 
mutual  confeiit  of  both  parties,  that  it  fliall  not  extend  far* 
ther  than  the  exprefs  covenant. 

Caution,  therefore,  is  to  be  ufed  in  introducing  into  a 
leafe  exprefs  covenants  in  certain  cafes;  as  the  evil  intended 
to  be  guarded  againft,  may  frequently  be  prevented  or  re- 
compenfed  in  a  more  limited  degree,  by  an  exprefs,  than  an 
implied  tovenant« 

The  diiUofiion  between  implied  covenants  by  operation 
of  law,  and  exprefs  covenants,  is  that  exprefs  covenants  are 
to  be  taken  more  flrifUy. 

If  a  bond  is  for  performance,  of  covenants,  it  i^  forfeited 
by  a  breach  of  a  covenant  inlaw;  as  if  the  leflee  be  evified 
out  of  tbe  premifles  dernifed^ 

Where  the  plaintiff^  paid  money  to  the  defendant,  on  the 
defendant's  proitaife  to  make  him  a  leafe  of  land,  and  ^before 
the  leafe  made  the  defendant  was  evided,  the  plaintifi*  re- 
covered flie  money  in  this  aftion,  the  confideration  iwt  hav- 
ing been  performed. 


»T.  R.  137. 


iShep.  Touch. 
s6o. 


Section  II.    OJ exprefs  Covenants. 

The  general  principle  is  clear,  that  the  landlord  having 
the  jus  difponendif  may  annex  whatever  conditions  he 
pleafes  to  bis  grant,  provided  they  be  not  illegal  or  unrea- 
fonable. 

An  exprefs  covenant  is  the  agreement  or  confent  of  two 
or  more  by  deed  in  uniting,  fealed  and  delivered,  whereby 
either  of  the  parties  promifes.  the  other  that  fomething  is 
done  already,  or  (hall  be  done  afterwarda*    He  that  makes 

the 


1^ 


^^  *• "  •• 


Sea.  II.]  Of  exprefs  Covenants. .  .     C29 

the  covenant  is  called  the  covenant  or ,  and  he  to  whom  it 
is  made  the  covenantee. 

No  particular  technical  words  are  requifite  towards  niak-  x  Bur.  29a 
ing  a  covenant;  for  any  words,  it  feems,  which  Ihew  the       ^    *** 
parties  concurrence  to  the  performance  of  a  future  a£l,  will 
fufiice  for  that  purpofe;  as  "  yielding  and  paying,"  &r. 

Thus  if  leflee  covenants  to  repair,  **  provided  always  and  Bac.  Abr.  tk. 
«  it  is  agreed,  that  the  leffor  (hall  find  great  timber,  tsfc^  ^'^^'J'^^'  ^^'^ 
this  makes  a  covenant  on  the  part  of  the  leflbr  to  find  great 
timber,  by  the  word  **  agreed,"  and  it  fliall  not  be  a  quali- 
fication of  the  covenant  of  the  leflee;  but  without  this 
word,  it  would  have  been  only  a  qualification  of  the  cove« 
nant  of  the  leflee. 

Covenants  are  either  real  or  p^rfonal. — Covenants  real,  /^/^,  ^.  2.)! 
or  fuch  as  are  aanes^ed  to  eftates,  (hall  defcend  to  the  heirs 
o(  the  covenantee,  and  he  alone  (hall  take  advantage  orf 
them ;  and  fuch  covenants  are  faid  to  run  with  th^  land,  fo  $hrp.  Toocb« 
that  he  that  hath  the  one,  is  fubjeft  to  the  other;  for  which  *^'- 
reafon  warranties  were  called  real  covenants, — Covenants 
perfonal,  are  fuch  whereof  fome  perfon  in  particular  (hall 
have  the  benefit,  or  whereby  he  (hall  be  charged;  as  when 
a  man  covenants  to  do  any  perfonal  thing,  as  to  build,  or  re- 
pair a  houfe,  (ffc*  or  the  like. 

As  to  the  conftru£lion  of  covenants,  all  contrails  are  to  Bac.  ^br.  tit; 
be  taken. according  to  the  intent  of  the  parties,  expreflbd  by  Covenant  (F) 
their  own  words,  and  if  there  be  any  doubt  in  the  fenfe  of 
the  words,  fuch  conftruflion  (hall  be  made  as  is  moft  (trong 
againft  the  covenantor ;  left  by  the  obfcure  wording  of  his 
contra£l  he  (hould  find  means  to  evade  and  elude  it. 

So  tenant  by  the  curtefy,  in  tail  after  poflibility  of  if-  shcp.  Touch, 
fue  extind,  in  dower,  for  life,  for  years,  by  flatute  or  ele*  '*^' 
git,  guardian,  &c.  hold  their  eftates  fubje6l  to  a  condition 
in  law;  fo  that  if  either  of  them  alien  his  land  in  fee,  or 
claim  a  greater  eftate  in  a  Qourt  of  record  than  his  own,  he 
forfeits  his  eftate,  and  be  in  remainder  or  revcrfion  may  en- 
ter ;  and  if  fuch  tenant  do  wafte,  he  in  reverfion  (hall  re- 
cover the  place  wafted. 

A  condition  fignifies  fome  quality  annexed  to  a  real  ef-  O/ConJitionr. 
tate  by  virtue  of  which  it  may  be  defeated,  enlarged,  or.  ffj^;;^'' ^°"*^ 
created  itpon  ai^  uncertain  event.  Alfo  qualities  annexed  to 

Q  3  perfonal 
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perfon«l  coAfrnfb   vA  s^eemeiits  are  frequently  called 
conditions;  and  thefe,  as  well  as  covenants,  mull  like  wife 
be  interpreted  ^qcordtf^g  to  tbe  real  inteation  of  the  par- 
•^  ties.  0c, 

Tbey  arc  nioft  pf  opei ly  erected  by  inferling  iho  very  word 
*•  condition*'  or  the  words  on  "condition;"  but  tbe  word 
commonly  and  as  efiefilually  m^de-  ufe  of  is  that  o{  *'  pro- 
*'  vided ;"  vberefore  ^  condition^  %Rd  a  provifot  are  fy« 
nonymous  terras* 
S^ep.  Touch.         g^j^  jf  3  provifo  or  condition  have   dependance  upon 

X22*  , 

another  cltufe  of  the  deed,  or  be  the  words  of  the  leflee*  tQ 
compel  the  l^oc  to  do  fom^tUng^  then  it  is  noft  a  coDdi* 
tion,  but  a  covenant  only;  as  if  there  be  in  the  deed  a  cqt 
vcnant  that  the  Uflee  fliall  fcour  the  ditches,  and  then  thcfip 
words  folk>w  ^*  provided  that  the  leffor  fliail  carry  away 
V  the  earth-** 

^'^  If  the  words  mis  thus :  '*  provided  always,  and  the  lefFeei 

*^*  ^c.  doth  covenant,  &c.  that  neither  he  nor  his  heirs  fliafl 
**  do  fnch  an  a£l  \**  this  is  both  a  condition  and  a  cove* 
nant. 

Co.  Lit.  tQ3.  h.  If  a  man  makes  a  kafe  for  years  by  indenture  "provided 
**  always  and  it  it  covenanted  and  agreed  between  the 
*•  parties,  that  the  leffee  (hall  not  alien,"  this  is  both  s| 
condition  and  a  covenant;  for  it  wa«  adjudged  that  this  was 
a  cohdiiicn  by  force  of  the  provila,  and  a  covenant  by 
force  of  the  oilier  w^rds. 

ConditU)n/c^  )  ^^  *  "^"  feafes  foT  years,  fendering  rent,  and  the  kflee 
covenants  to  repair,  (3c.  and  afterwards  the  leffor  devifes 
to  the  leffee  for  more  yeafs,  yielding  the  like  rent,  and  un- 
i^pc  fucb  covenants  as  were  in  the  firft  leafe,  yet  this  makes 
no  eonditton  ;  for  though  after  the  fii ft  iftafe  is  ended,  the 
lefTee  fhzjll  not  be  bound  by  the  covenants,  yet  the  will  ex- 
preflBng  that  the  leffee  flipuld  have  the  lands,  obfcwing  the 
^r  (l  covenants,  it  fliall  not  be  taken  to  be  a  condition  by  any^ 
intent  to  be  cofleCled  out  of  the  will^;  for  covenants  an^l 
conditions  differ  much- 

Cro.  Elizf  ^4a.        With  rcfped;  to  what  (hall  be  deemed  a  condition,  it  is  ^ 

rule  in  provifoes,  that  where  a  prqvifo  is   that  the  leflee 

fliall  perfof m  or  not  perform  a  thing,  and  no  penalty  be  an* 

^  ne^ed 
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heiced  to  it^  th^t  is  a  condition,  othetwife  it  would  bfe  v6vi  ;  ' 
but  if  a  penalty  is  4nnexed»  it  is  a  covenant. 

A  condition  may  be  annexed  to  an  efiate  of  inheritance,  Com.  Dip.  tit. 
freehold,  or  For  years ;  or  to  «  grant  of  tithes  by  the  clergy.  (^^  7!)*"**' 

S04  eftateft  made  bj  deed  to  ibfants*  aed  feme  covertk,  1  DanV.  30. 
upon  condition,  ftall  bind  ihetti  becaufe  the  charge  is  on 
the  land* 

But  a  conditaon  ftall  not  be  vonftrwd  to  MreHd  tolhihgs  Com.  pig.  tir. 
ef  conin^on  right,  «  if  the  condition  be  that  one  tkM  en-    """  ^'^°  ^  '^ 
joy  fuch  land  immediately  upon  the  gfaat([ir1i  deith;  though 
iht  executor  takes  the  embletnehts,  the  CMdition  doea  Mi 
«^tend  to  it* 

A  leife  fdt  life  to  condition,  being  a  UethM,  tidAMt  i  inA.  114. 
ceafe  without  tntry :  but  if  it  be  a  leafe  for  yearS)  the  ieafe 
is  void  i^  ff^Sif  on  breach  oi  the  condittoni  without  any 
entry. 

As  to  what  fliall  be  a  fufpenfion  of  acondiUon,  if  Ufiee  for  ^^'  Abr.  tit. 
(  yfttfc  hath  execution  by  tltgii  of  a  moitiy  of  \h^  iffcAl  And  (o?  3.)"*"' 
reverfton  againft  the  leflbr,  where  the  ieafe  ift  upofl  condU 
tion,  this  is  a  fufpenfion  oi  all  the  condition  durirfg  tbt  tilMe 
of  the  extent  s  and  though  but  a  moiety  of  the  rent  is  ex« 
tended,  yet  the  entire  condition  is  fufpended.  So  it  is  if  a 
flranger  hath  ekecutiotv  by  tUgit. 

A  condition  may  be  contained  iti  the  filtde  6etdt  otiti-  Com.  Dig.*/ 
dorfed  upon  the  deed ;  or  may  be  ctifilained  in  afi5ther  """'^  '  ^ 
deed  execnted  the  fame  day*^    So  a  (hMldiiten  X6  delbat  a 
deed  may  be  annexed  to  the  refervation  of  the  #eht«  ex« 
plaining  the  manner  of  pdiyment* 

.  Regularly^  when  any  map  will  take  advantage  of  a  con-  Co.Lit.si8.A 
dition,  if  he  may  enter,  he  ittuft  enter,  and  When  he  catf* 
not  enter  he  muft  miike  a  ciairft ;  txA  the  reafon  is,  that  a 
freehold  and  inheritance  Ihall  not  ceafe  whhout  entry  6)[ 
Claim,  ilnd  alfo  the  grantor  may  waive  the  tondltioft  at  his 
pleafure* 

It  is  laid  down  for  a  mlat  genei^ally,  that  be  who  enters  Co.  Lit.  202. 
for  a  condition  broken  fliall  be  feifed  in  his  firll  eftate,  or  ?ondi^!'J„,"'' 
of  that  eftate  which  be  had  at  the  ti^e  of  the  eftate  made  iP-  4-) 
upon  condition,  and  therefore  (hall  avoid  all  mefne  charged 
and  incumbrances. 

A  provifo  or  condition  dilferi  alfo  frdm  a  coVenaAt  \h 

Q  4  this, 
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this,  that  a  provifo  is  in  the  words  of,  and  binding  upon  both 
parties,  whereas  a  covenant  is  in  the  words  of  the  covenanter 
oply. 

An  exprefs  covenant,  ufual  on  the  part  of  the  leflbr,  is 
for  quiet  enjoyment  of  the  premifles  demifed,  or  to  fave 
barmlefs  the  leflee  from  a(ll  perfons  claiming  title. 

If  one  make  a  leafe  of  land  to  another,  and  covenant  that 
he  fhall  quietly  enjoy  it  without  the  let  or  molefiation  of 
any  perfon  whatfoever,  or  without  the  let  of  any  perfon 
whatfoever  claiming  by  or  under  the  leflbr;  in  both  thef^ 
cafes,  the  covenant,  it  is  faid,  (hall  be  taken  to  extend  to 
fuch  perfons  as  have  title,  or  claim  fome  eftate  under  the 
leflbr ;  for  if,  in  the  firft  cafe,  the  leflee  Oiall  be  difluibed 
by  any  claim,  entry,*  or  otherwife  by  any  perfon  that  hath  no 
title ;  or  in  the  fecond  cafe,  by  suiy  perfon  tl^at  (ball  claim 
under  another  and  hath  title,  or  that  fliall  claim  under  the 
leflbr,  this  is  held  to  be  no  breach  of  the  covenant. — Scd 
guarc  as  to  the  firft  cafe;  for  herein  fome  conceive  a  differ- 
ence between  a  covenant  in  deed,  and  a  covenant  in  law ; 
and  that  howfoever  the  latter  is  extended  only  to  evi£lions 
by  title,  yet  that  the  covenant  in  deed  fliall  not  be  extended 
further ;  therefore  that  if  A.  make  a  leafe  to  B.  and  cove* 
Slants  that  B,  fliall  quietly  enjoy  it  during  the  term  without 
the  interruption  of  any  perfon  or  perfons,  in  fuch, cafe,  if  a 
ilranger,  haying  1^0  right,  interrupt  B,  he  may  have  an  aAion 
of  covenant,  asi  when  fuch  a  prpmife  is  by  word,  an  a£lion 
on  the  cafe  will  lie  upon  it. 

A  covenant  that  the  leflee  fliall  quietly  enjoy  againft  all 
claiming,  or  pretending  to  claim,  a  right  in  the  premifles, 
was  held  to  e?(tend  to  all  interruptions,  be  the  claim  legal 
or  not,  provided  it  appear  that  the  diflurber  do  not  claim 
under  the  leflee  himf^lf. 

It  feems  indeed  to  have  been  at  oire  time  held,  that  if 
the  leflbr  untertook  exprefsly  that  the  leflee  fliould  enjoy 
during  the  term  "  quietly,  peaceably,  and  without  inter- 
"  mption,"  it  would  extend  as  a  covenant  againfl  all  tortious 
eje£lments  whatfoever;  but  this  do6lfiue  is  now  over- 
ruled. 

For,  where  a  covenant  was  inferted  in  a  conveyance  of 
lands  in  America,  dv^nng  the  American  war^  that  the  gran« 

cor 
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» 

tor  had  a  legal  title»  and  that  t}ie  grantee  might  peaceably 

cn^oy,  &c,  without  let,  interruption,  &c,  of  the  grantor 

and  hi$  heirs^  "  and  of  and  from  all  and  every  other  perfon 

*^  or  perfons  wbomfoever/'   it  was  held  not  to  be  broken 

by  the  States  of  America  feifing  the  lands  as  forfeited  for 

an  aO.  done  previous  to  the  conveyaoce,  notwiihftanding 

the  fubfequent  acknowledgment  of  her  independence  by 

this  country ;  for  fuch  a  covenant  does  not  extend  to  the 

afts  of  wrong  doers,  but  only  to  perfons   claiming  title ;  jBiii.  587. 

and  even  a  general  warranty,  which  is  conceived  in  terms 

more  general  than  the  prefent  covenant,  has  been  reflrained 

to  lawful  interruptions. 

So,  if  a  Icafe  be  made  for  a  terra  of  years  by  deed,  fo  ^'h"^*\  . 

that  the  leflbr  is  chargeable  by  writ  of  covenant,  if  a  (Iran-  pi^  26. 

ger  who  has  no  right  outl  that  termor,  yet  he  fhall  not  have  cro.  jac!425. 

a  writ  of  covenant  aeainft  his  leflbr ;  for  a  covenant  for  „  „  ^,  ^   . 

°  .  Bull.  N.  P.  i6». 

quiet  enjoyment  mall  not  be  conflrued  to  extend  to  a  wrong- 
ful eje&ment  by  a  ftranger,  unlefs  fo  exprdfed  ;  becaufe 
for  this  wrong,  the  le flee  may  have  his  remedy  by  aflion 
againfl  the  ilran^er  himfelf. 

But  if  he  to  whom  the  right  belongs  oull  the  termor,  then  3  t.r.  3^7, 
he  fliaJl  have  covenant  again  ft  the  leflbr;  fo,  if  the  leflee  cVo  eUz 
he  eje6led  by  the  leflbr  himfelf. 

So,  if  the  leflbr  covenants  againft  the  a3s  of  a  particular  iStr.  40& 
perfon  or  of  particular  perfons,  covenant  will  lie. 

If  a  man  covenant  ;hat  be  wilf  not  interrupt  the  cove*  ^  Mod.  ^iS. 
nantce  in  the  enjoyment  of  a  clofe,  the  ereiflion  of  a  gate 
which  intercepts  it  is  a  breact^  of   the  covenant,  although 
he  had  a  right  to  ereft  it. 

If  the  lelTor  covenants  with  the  leflee,  that  he  hath  not  shcp.  ToucK 
done  any  aft  tp  prejudice  the  leafe,  but  that  the  leflee  ftiall  *^^' 
enjoy  it  againft  all   perfons;    in  this  cafe,   thefe  words 
••  againft'  all  perfons"  fliall  refer  to  the  firlj,  and  $e  limit- 
cd  and  reftrained  to  any  a£ls  done  by  him,  aijd  no  breach 
Ihall  be  allowed  but  in  fuch  an  aft. 

In  a  covenant  that  thelefl'ee  Oiall  quietly  enjoy,  &c.  with  Cro.EU«.  518. 
^n  exception  of  the  king,  his  heirs,  and  fucceflbrs,  an  inter, 
ruption  by  the  king's  patentee  is  a  breach  of  the  covenant ; 
for  fuch  patentee  is  not  excepted. 

If 
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If  a  ieflee  holds  his  eftate  on  condition  of  paying  an  an- 
nuity, non-payment  is  a  breach  of  covenant  for  quiet  en* 
joyment,  although  no  demand  of  it  was  made»  and  the  lef- 
fee  himfelf  might  have  paid  it. 

But  if  a  covenant  be  to  fave  the  leffee  harmlefs  from  a 
•rent-charge,  if  the  leffee  pay  it  without  compulCon^' he  pays 
it  in  his  own  wrong. 

To  covenant  for  en  joyment^  free  from  arrears,  a  plea  that 
the  defendant  delivered  money  to  the  plaintiff,  with  inten- 
tion to  pay  it  to  the  lelTor^  is  good.  « 

A  covenant  for  quiet  enjoyment  implies,  of  courfe,  that 
the  leafe  (hall  be  a  good  and  valid  demife,  as  a  bad  leafe 
would  be  a  breach  of  fuch  covenant  for  thereafons  afligned 
before.  This  being  the  cafe,  the  old  covenant,  for  farther 
affurance,  becomes  unneceffary,  and  has  therefore  fallen 

into  difufe. 

Under  a  power  to  tenant  for  life  to  leafe  for  years,  referv- 
ing  the  ufual  covenants,  &c.  a  l^eafe  made  by  him,  contain- 
ing a  provifo  that  in  cafe  the  premiffes  were  blown  down» 
or  burned,  the  leffor  (hould  rebuild,  otherwife  the  rent 
ftould  ceafe,  is  void,  the  jury  finding  that  fuch  covenant 

is  ufual. 

So,  under  a  power  to  a  tenant  in  poffel&on  to  let  all  or 
any  part  of  the  premiffes,  fo  as  the  ufual  rents  be  referved^ 
a  leafe  of  tithes,  which  had  never  been  let  before,  was 
held  void. 

In  thefe  and  the  like  cafes,  the  leafe  being  in  fa£l  a  nul- 
lity, a  covenant  for  quiet  enjoyment  is  completely  broken. 

A  covenant  for  the  payment  of  the  rent  is  alfo  generally 
inferted  in  the  leafe. 

The  tenant's  liability  to  pay  rent  fubftlts  during  the  con- 
tinuance of  the  leafe,  notwithftanding  he  may  become  a 
bankrupt,  and  be  deprived  of  all  his  property. 

So,  where  the  leffee  covenants  generally  to  pay  rent,  he 
is  bound  to  pay  it  though  the  boufe  he  burned  down. 

So,  a  leffee  who  covenants  to  pay  rent  and  to  repair, 
with  exprefs  exception  of  cafualties  by  fire,  is  liable  upon 
the  covenant  for  rent  though  the  premiffes  are  burned 
down,  and  not  rebuilt  by  the  leffor  after  notice ;  for  what- 
ever was  the  default  of  the  leffor  in  not  repairing,  and 

though 
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chough  it  is  a  bard  cafe,  yet  the  leffee  mull  at  all  events  per* 
form  his  covenant,  by  which  he  was  exprefsly  bound  to  pay 
rent,during  the  term. 

The  rule  is,  that  when  the  law  creates  a  duty,  and  the  *  T.  R.  751. 
party  is  difabled  to  ptxform  it  without  any  defauh  in  him, 
and  he  has  no  remedy  over,  the  law  will  excufe  him  :  but 
when  the  party  by  his  own  contra£k  creates  a  duty  or  charge 
upon  himfelf,  he  is  bound  to  make  it  good  if  he  may,  not* 
witbftanding  any  accident  by  inevitable  neceflity;  becaufe 
be  might  have  provided  againft  it  by  his  contra3* 

Another  fpecies  of  rent  occurs,  payment  of  which  is  ge-  Offore-lMi 
iierally  flipalaled  by  a  covenant  in  the  leafe;  and  this  i$  RtntsorFiuesm 
fometimes  called  a  forehand  rent,  and  fometimes  a  foregift 
or  income,  but  more  commonly  a  fine,  which  is  a  premium 
given  by  the  leffee  on  the  renewal  of  his  leafe,  and  has  beeD  ^^  ^  ^^ 
conftdered  as  an  improved  rent.  3  T.  R.  461. 

In  the  cafe  of  renewal  of  a  leafe,  by  an  ecclefiaftxcal  cor-  3  AtL  47i« 
poration,  though  a  dean  and  chapter  are  reafonable  in  the 
fines  they  demand,  if  an  accident  delays  the  leafe,  which  has 
not  happened  from  their  fault  or  that  of  the  tenant,  yet  if  it  / 
is  not  completed  till  a  new  member  comes  in»  he  (hall  have 
bis  proportion. 

A  farther  fecurity  for  the  payment  of  rent  is  fometimes  Nomhf^ 
agreed  upon,  by  the  infertion  of  a  covenant,  by  the  terms  P^^^- 
of  ^hich  the  lelTee  forfeits  a  certain  fum  upon  non*payment 
of  fuch  rent.    This  nomint  potna^  as  it  is  called,  is  incident  q^  u^^^  g,,  /, 
to  the  rent,  and  (hall  dcfeend  to  the  heir.    If  an  annual  Cn>.El«:  895. 
rent,  therefore,  be  devifed,  the  grantee  may  have  aii  aSion 
of  debt  for  the  arrearages  thereof.  oi ' 

By  accepting  the  rent,  however,  the  party  it  Qiould  feem  Cowp.  247- 
waives  the  penalty. 

If  an  annual  rent  be  devifed,  the  nomiiu  paen^  paffes  as  cro.Eiiz.  895. 
incident  thereto,  and  adion  of  debt  will  lie  for  the  arrean.    ^^^^'  "56- 

Though  forfeiture  is  mentioned  to  be  nomine  potna^  or 
for  not  paying  a  collateral  fum,  it  is  no  nomine  poena  if  it  be 
not  of  a  rent. 

A  penalty  of  a  fimtlar  kind  is  a)fo  inferte d  fometimes  in 
cafe  the  leffee  dig  for  bricks,  or  leffen  the  quantity  or  value 
of  the  foil  by  Cmilar  means.  Bat  a  covenant  of  this  nature 
(uf^lefs  the  penalty  be  fufficiently  great}  is  perhaps  lefs  ex* 

pedient 
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pedient  than  the  implied,  or  an  exprefs  one  to  ufe  the  land 
in  an  hufband-Iike  manner,  or  than  an  exprefs  one  not  to 

Dou-r  40  <o.  *^*^*  ^^'  ^  damages  could  not  be  recovered  beyond  the 
amount  of  ^he  penalty  in  the  one  cafe,  whereas  in  the  other 
cafes,  the  landlord  would  have  a  profjieft  of  being  recoiB« 
penfed  to  the  extent  of  the  injury  done. 

^o'P^^'  ^'^*         ^^  there  be  a  n<;mine  poena  given  to  the  leflbr  for  non-pay- 

(O.  z.)  mem,  the  leflbr  muil  demand  the  rent  before  he  can  be  in* 

titled  to  the  penalty ;  or  if  the  claufe  be,  that  if  the  rent  were 
behind,  the  cftate  of  the  leffee  (hould  ceafe  and  be  void ; 
in  thefe  cafes  tliere  muft  be  an  a3ual  demand  made ;  becaufe 
the  prefum{]f ion  is,  that  the  leOee  is  attendant  on  the  land  to 
fave  his  penalty  and  preferve  his  efiate,  and  therefore  (had 
not  be  puniOied  without  a  wilful  default,  and  that  cannot  be 
made  to  appear  without  a  demand  be  proved,  and  that  it  was 
not  anfwered ;  and  fuch  demand  muft  be  made  at  the  day 
'prefixed  for  the  payment,  and  alleged  exprefsly  to  have 
been  made  in  the  pleading. — The  a£kion  9f  ejeflmentis  now 
the  ufual  mode  adopted  for  taking  advantage  of  the  tenant's 
default,  in  which  he  can  only  plead  the  general  iflue;  but 
the  leflbr  of  the  plaintiff  muft  be  prepared  to  prove  a  de- 
mand, where  a  demand  is  abfolutely  neccfl*ary. 

I  Com.  R.  i8o.  When  one  covenants  with  auQther  that  he  (hall  have  lands 
difchargcd  of  all  rents,  the  covenantee  ought  to  be  difcharged 
of  a  quit  rent. 

BMetforher*      ^^  ^  ™^"  Covenants  to  enter  into  a  bond  to  the  leffee  for 
formaneetf      the  enjoyment  of  certain  lands  demifed,  and  does  not  ex- 
fcT??-.      P'*^**  ^'**^  ^^^  f""^  'J^all  be,  he  fliall  be  bound  in  fuch  a  fum 
a  Efp.  N.  P.      a»  is  equal  to  the  value  of  the  land. 
^  A  bond  for  the  performance  of  covenants  or  agreements 

IS  only  a  fccurity  (under  flat.  8  £rf  gFT.  3.  c.  ii.)  to  the  ex* 

tent  of  the  penalty.  , 

Covenant  H         With  refpefi  to  taxes,  the  tenant  commonly  covenants  to 
/ay  Taxes.      ^^y  j^jj  public  inipofitions,  except  the  land-tax. 
Pot^.624.  A  grantee  pf  a   fee-far mrrent,  "  without  any  dedu&ion, 

*'  defalcation,  or  abatement  whatfoever,"  is  entitled  to  the 

full  rent  without  deducing  the  land-tax. 
J  Ld.  Raym,         So,  if  a  tenant  covenant  to  pay  a  rent  without  deducing 

taxes,  a  ftatute,  authorifing  the  tenv^t^  to  dedu£l,  will  not 

repeal  the  covenant, 

A  cove* 
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A  covenant  to  pay  taxes  n^enerally,  includei  parliaoien*  l><ni;.  524.615. 
tary  taxes,  and,  as  a  confequcncc,  the  land-tax ;  for  when  \\i^^^  ^^ 
••  taxes*'  are  generally  fpoken  of,  if  the  fubjefi  matter  will  "  Mod.  138. 
bear  it,  they  fliall  be  intended  parliamentary  taxes  given  by 
the  crown.. 

So,  if  a  leafe  be  made  for  years,  rendering  rent  free  and  Bac.  Abr.tit. 
clear  fro]n   all  manner  of  taxes,  charges,  and  im^oGtions  c^^^-^^'^ 
whatfoever,  the  lefTee  is  bound  to  pay  the  whole  rent  with-  Doug.  6*4. 
out  any  manner  of  dedu£lion  for  any  old  or  new  tax,  charge, 
orimpofition  whatfoever. 

If  a  tenant  covenant  to  pay  *'  all  taxes,"  this  binds  him  to   x  Vent.  ai^. 
the  payment  of  fuch  taxes  only  a$  were  in  being  when  the 
leafe  was  made,  and  not  to  taxes  or  charges  afterwards  im- 
pofed* 

So,  a  covenant  to  difcharge  from  taxes  extends  to  fubfe-  i  sa!k.  198. 
quent  taxes  of  the  fame  nature,  but  not  to  thofeof  adifier*  3T.  K.  461. 
cnt  nature. 

A  covenant  to  pay  taxes  o^  the  land  does  not  extend  to  8  Mod.  514. 
the  rates  to  church  and  poor,  for  they  are  perfon^l  charges. 

Covenants  relative  to  this  fubjeQ  are  generally  inferted 
in  leafes,  and  are  authorifed  by  the  land-tax  ads,  which 
provide  *'  that  nothing  therein  contained  (hall  be  con* 
'*  flrued  to  alter,  change,  determine,  or  make  void  any 
•'  contrafis,  covenants,  or  agreements  whatfoever,  between 
*'  landlord  and  tenant,  or  any  other  perfons,  touching  the 
"  payment  of  taxes  and  aflefTments." 

Where  land  was  mortgaged  to  fecure  an  annual  payment  3  P.  Wms.  128. 
of  20  /.  to  a  wido\v,  in  fatisfaflion  of  heir  dower,  this  annual  ''' 
payment  being  fecuredout  of  land  ought  to  anfwer  taxes  as 
the  land  does  ;  but  if  the  tenant  in  the  payment  of  the  an- 
nuity to  the  widow*omits  tx>  dedu6l  for  taxes,  he  (hall  not 
make  her  refund  inequity;  [but  it  may  be  rtcovered  at  law 
in  an  aftionof  a/fumpfit.^ 

On  a  covenant  that  a  mortgagee  (hall  have  the  benefit  of  9Mod.i.     . 
pre-emption,  equity  will  not  interpofe  if  it  be  not  infilled 
on  until  after  the  eftate  be  fold. 

As  to  an  exprefs  covenant  to  repair,  if  a  lefTee  covenants  Tare/talr, 
to  keep  a  houfe  in  repair,  and  leave  it  in  as  cood  plicht  as  ^»t«-  Abr.  tfr. 

'^  ft         r    o  Covenant,  fol  4. 


2^8  Of  exprefe  Covenants.  [Chaf).  X!^ 

it  was  at  the  time  of  making  the  leafe;  in  thifi  ctfe,  the  or* 
dinary  and  natural  decay  is  no  breach  of  the  covenant,  hut 
the  leflbr  is  bound  to  do  his  heft  to  keep  it  in  the  fame  plight, 
and  therefore  fltould  keep  it  covered. 

2  BL  Rep.  84s.  An  agreement  by  the  tenant  to  leave  2  farm  as  he  found 
it,  is  an  agreement  to  leave  it  in  tenantable  repair ;  and  will 
maintain  a  declaration  fo  laid. 

I  Erp.N.P.  277.  A  general  covenant  to  repair,  and  to  deliver  up  in  repait^, 
extends,  it  feems,  to  all  buildings  ere£led  during  the  term. 

Bair.  Abr.  tit.         Therefore  where  a  leafe  was  made  of  three  meffuages  fof 

Cvvf  aant  (F.)  forty  .one  years,  in  which  the  l^-ffee  covenanted  **  to  pull 
••  them  down  and  ereft  three  other  in  their  place,  andalfo 
••  to  leatve  the  faid  premifles  and  houfcs  thereafter  to  be 
*•  ere6led  at  the  end  of  the  term  in  good  repair ;"  and  after- 
guards the  lefTee  pulls  down  the  three  houfes  and  builds  five^ 
he  muil  leave  them  all  in  good  repair  at  the  end  of  the 
term :  for  though  by  the  firft  covenant  he  is  bound  only  to 
tepair  the  melTuages  agreed  to  be  ere£led,  yet  by  the  laff 
covenant  he  is  obliged  to  leaVe  in  good  repair  the  houfes 
thereafter  to  be  ere£led  indefinitely,  which  extends  to  all 
houfes  that  fliall  be  built  upon  the  premifles  during  the 

term. 

UiJ4  So,  if  a  man  takes  a  leafe  of  a  houfe  and  land,  and  cove« 

nants  to  leave  the  demifed  premifles  in  good  Repair  at  the 
end  of  the  term,  and  he  ere£ls  a  mefluage  upon  part  of  the 
land,  befides  what  was  before;  he  mud  keep,  or  leave  this 
in  good  repair. alfo. 

f  Bur.  290,291.      But  in  a  building  and  repairing  leafe,  a  covenant  **  to 

leave  the  demifed  premifl*cs,  with  all  new  ereQions,  well 
repaired/'  was  conllrued  to  extend  to  the  new  ere£lions 
only;  a  fum  of  money  being  agreed  to  be  laid  out  in  new 
ere6lions  and  rebuilding,  and  the  covenant  "  to  keep  in  re- 
•*  pair  "  extending  only  to  new  crc£lions. 

'Jcci/crttal  A.  leffee  of  a  houfe,  who  covenants  generally  to  repair, 

2C0n1.Rep.627.  is  bound  to  rebuild  it,  if  it  be  burned  by  accidental  fire :  fo, 

6  T.^R.  650.      jf  ^jjg  premifles  be  confumed  by  lightning  or  the  King's 

sShow.  40X.      enemies,  he  isflill  liable. 

Co.  Lit.  57.  tf.        Touching  th^  progrefs  of  the  law  as  to  the  accidental 

burning 
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btttning  of  boufies,  fo  far  as  regards  landlord  and  tenant: 
at  common  law  lelTees  were  not  anfwerable  to  landlords  for 
accidental  or  negligent  burning;  then  came  the  flatute  of 
Gloucejler^  which  by  making  tenants  for  life  and  years  liable 
to  wafle  without  any  exception,  confequently  rendered  them 
anfwerable  for  defiradion  by  fire :  thus  flood  the  law  in 
Lord  Cakeh  time. 

But  now  by  the  (bt.  6  Annof^  r.  31.  the  antient  law  is 
refiCred,  and  the  diftinfiion  introduced  by  the  ftatute  of 
Glou^ejkr  between  tenants  at  will  and  other  Icflees  is  taken 
away:  for  by  the  6th  fcAion  of  that  ftatute  it  is  enabled. 
That  no  a£licir,  fnit^  or  procefs  whatfoever  flial!  be  had, 
maintaia«<},  or  profecuted  again  ft  any  perfon  in  whofe  houfe 
or  chamber  any  fire  (hall  accidentally  begin,  or  any  recom- 
pence  be  made  by  fueh  perfon  for  any  damage  fufiered  or 
decafioned  thereby :  and  jf  any  afiion  fliall  be  brought,  the 
dtfcfi^t  may  plead  the  general  iffqe  and  give  the  a£l  in 
evidence  ;  and  in  cafe  thq  pUint^fF  become  nonfult,  or  dtf- 
caittinue  his  a£^ioa  or  fait,  or  if  a  verdifi  paf»  againft  him, 
tkbe  defendant  ihall  recover  treble  cofts.  SeAion  7.  pro- 
vides,  That  nothing  in  the  a£l  contained  (ball  extend  to- 
defeat  or  snake  void  any  contraA  or  agreement  between 
1  vidJord  and  tenant* 

An  exception  of  accidents  by  fir«  is  now  in  many  cafes  6  T.  it.  i^i. 
iMroducfld  into  leafes  to  protefl  the  leflee,  wha  would  (as 
'we  have  feeri)  be  liable  to  rebuild  under  his  covenant  to 
Ttpair« 

But  though,  fucb  exception  will  proleCl  the  leflee  from  i  t.  R.  z^o. 
his  covenant  to  repair,  yet  be  is  liable  (as  we  have  alfo  '"*  '*  ^*  '^^^ 
feen)  to  pa^unent  under  a  covenant  to  pay  rent,  though  the 
premises  be  burnt  down  and  not  rebuilt  by  the  leflbr,  by 
which  he  is  deprived  of  all  ufe  and  enjoyment  of  theml 

When  there  is  a  covenant  to  repair  on  the  part  of  the  f.N.B.  145.  K. 
leffee.  if  he  pull  down  houfes,  no  aftion  will  lie  againft 
htm  till  the  end  of  the  term,  for  before  that  period  he  may 
repair  them.  But  if  he  cut  down  timber  or  trees,  cove- 
nant lies  immediately,  for  fuch  cannot  be  replaced  in  ^fa^ 
fame  plight  at  the  end  of  the  term. 

If  the  covenant  be,  "  it  is  agreed  that  the  leflee  fliall  i  Efp.  N.P.  r??. 
*'  keep  the  houfe  demited  in  gQod  repair,  the  leflbr  putting 

"  it 
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*'  it  in  good  repair,"  covenant  lies  againft  the  leflbr  oa 
thefe  words,  if  he  do  not  put  it  into  repair. 

It  has  been  held,  that  if  the  leflbr  covenant  to  repair 
during  the  term,  if  he  will  not  do  it,  the  leflee  may  repair 
and  pay  himfelf  by  way  of  retainer:  but  Holt  C.J.  doubted 
of  this,  unlefs  there  was  a  covenant  to  dedufl  the  ezpence 
of  the  repairs  from  the  rent :  and  though  cafes  occur  in  the 
books,  wherein  it  has  been  thought  by  fome  of  the  Judges 
that  a  lelTee  might  expend  part  of  the  rent  in  repairs  of  the 
premifles  if  they  required  repair,  and  might  fet-off  fuch 
expenditure  in  aft  a&ion  either  of  debt  or  covenant  for  rent  • 
yet  fuch  an  opinion  is  erroneous,  for  the  leflbr  and  leflee 
have  their  refpe£live  remedies  on  the  feveral  covenants  con- 
tained in  the  leafc. 

So  that  the  point  feems  to  be  now  fettled;  for  upon  a 
plea  of  nil  debet  in  an  a£lion  of  debt  for  rent,  the  defendant 
cannot  give  in  evidence  dilburfements  for  neceflary  repairs, 
for  he  might  have  had  covenant  againft  him, 

A  covenant  to  repair  is  a  covenant  that  muft  run  with  the 
landi  for  ita&e£ls.the  eftate  of  the  term,  and  the  rererfion 
in  the  hands  of  any  perfon  that  has  it4 

Entry  by  the  leflbr  into  the  back*yard  of  a  mefluage  does 
not  fufpend  the  covenants  to  repair,  as  the  lefliee  is  (till  in 
Bull.  N.  P*  165.  p^flcflion  of  the  mefl'uage. 

Cro.  Eiis.  374.       >7either  does  the  entry  of  a  leflbr  excufe  a  leflee  from  the 

performance  of  a  collateral  coycnant« 

Therefore  where  leflee  for  years,  who  covenanted  to  drain 
fuch  water  out  of  land  before  fuch  a  day^  pl^ds  th^t  before 
the  day  the  leflbr  entered  and  continued  in  pofleflion  until 
after  the  day;  on  demurrer  it  was  adjudged  to  be  no  plea^ 
becaufe  it  is  a  collateral  a£t  to  be  done  by  him ;  unlefs  he 
had  faid  that  the  leflbr  held  him  out,  and  difturbed  him  to 

.  do  it. 

In  hufl)andry  leafes  it  is  ufual  to  infert  a  fpecial  covenant^ 
as  to  the  mode  of  cultivation  ;  for  without  fuch  a  covenant, 
the  leflee  would  be  left  to  his  choice  as  to  the  treatment  of 
the  land;  provided  he  break  not  the  implied  covenant  to 
treat  it  in  a  hufl)»ndmanlike  manner. 

Refpefting  a  covenant  to  ufe  the  land  in  a  hulbandroanlike 
manner  and  to  deliver  it  up  in  like  condition,  it  was  held 

^10 
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n>  be  matter  of  law  to  determine  what  was  ufing  the  land  iii 
an  hulbanditiani-like  manner,  and  BuiUr  J.  g^ve  it  as  bis 
opinion,  that  under  fucb  a  covenant  the  tenant  ought  to  ufe 
on  the  land  all  the  manure  made  there,  except  that  when  his 
time  was  otit,  he  might  carry  away  fuch  corn  and  ftraw  as 
bad  not  been  ufed  there«  and  was  not  obliged  to  bring  back 
the  manure  arifing  from  it«  [This  is  a  covenant  which  we 
conceive  would  be  governed  in  its  conftrufiion  by  the 
mode  in  which  the  land  demifed  had  been  ufually  cultivated^ 
by  the  nature  of  the  foil,  and  by  the  cuftom  of  the  country .j 

In  leafes  of  tenements,  efpecially  in  towns,  a  covenant  j^oiu/kermd 
IS  frequently  inferted  to  reftrain  the  leflee  from  c^ryii^on,  /articuJmr 
or  alfigning  the  houfes  to  perfons  carrying  on  obnoxious  ^J^  -Jf'^  * 
trades,  and  alfo  from  having  or  permitting  any  fale  of  furni*  tbeHou/e. 
ture  in  the  houfe;  a  precaution  which  becomes  very  necef*^  &  T,  R.  141. 
fary  not  merely  from-  the  injury  which  may  otherwise  be 
done  to  the  premiffes,  but  likewife  from  their  refpefiabilhy 
being  leflened  and  the  good^wiU  of  them  being   thereby 
diminiflied. 

If  the  leflee  of  a  houfe  covenants  not  to  leafe  the  (hop)  Bae.  Abr.  tit. 
yard,  or  other  thing  belonging  to  the  houfe,  to  one  who  ^^^<*»»«»  C^-) 
fells  coals,  nor  that  he  himfelf  will  fell  coals  there,  and 
afterwards  he  leafes  all  the  houftf  to  ooe  who  fells  coals^  he 
has  broken  the  condition^ 

In  cafe  of  the  leafe  of  a  houfe,  together  with  the  goods^  Schedule  nf 
it  is  ufual  (as  wc  have  before  mentioned)  to  make  a  fcbedule  ^ht  Gtods. 
thereof  and  affix  it  to  the  leafe^  and  to  have  a  covenant  *"*^-  ^^-  ^•* 
from  the  leflee  to  re*deliver  them  at  the  end  of  the  term; 
for  without  fuch'covenant  the  leflbr  can  have  no  remedy 
but  trover  or  detinue  for  them  after  the  leafe  is  ended :  for 
as  the  law  does  not  create  any  covenant  upon  fuch  perfonal 
things,  an  exprefs  covenant  becomes  neceflary. 

A  covenant  not  to  aflign,  and  a  provifo  of  re-entry  in  C4vfiuint  9§t 
cafe  the  leflee  do  aflign,  are  generally  contained  in  leafes.  ^  ^^** 
The  landlord  relies  perhaps  on  the  tenant's  honcfty ;  or  he  *'^'  *•  '3** 
approves  of  his  flcill  in  farming,  and  thinks  that  he  will 
take  more  care  of  the  farm  than  another  ;  and  therefore  he 
has  a  right  to  guari  againft  the  event  of  the  cftate's  falling 
into  the  hands  of  any  other  perfon»  who  may  not  manage  it 
fo  well  as  the  original  tenant  f  indeed  it  is  but  rcafonable 

it  that 
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that  a  landlofd  Ibould  »erci£e  bit  judgment  with  refpe&tq 
the  per  (on  to'i^hom  be  Iru&i  the  management  of  bit  eftate; 
a  covenant,  therefore,  not  to  aflign  is  legal,  and  covenanti^ 
to  that  efle£l  are  frequ^tly  ioferted  in  leafet* 

t  Efp.  R.  s.  Covenant  not  to  aflign  or  underlet,  without  leave  of  the 

kfibr  firft  had  and  ohutlied,  ii  a  bir  ^nd  uroal  covenant. 

shep.  Touch.         If  a  leflee  for  yeart  covenant^  that  if  he,  hit  executor^^ 

1*4.  and  n,  i.  ^^  gffigns  alien,  it  fliali  be  lawful  for  the  leflbr  to  re*enter  a^ 
it  feemt  thit  it  a  good  condition,  and  not  a  covenant  on|y| 
and  the  leflbr  may  take  it  at  either  a  covenant  or  a  condi« 
tion,  but  not  at  both* 

Qto,t\\t,  142.        A  claufe  in  the  leafe  in  thefe  wordt.  Provided  always  and 

it  it  forther  covenanted,  that  the  leflee  fliall  not  affign  hia 
term  to  any  other,  except  to  the  leflbr,  paying  as  much  as 
another,  and  that  if  the  leflbr  will  not  have  it,  then  the 
leflee  may  alien  it  to  ftone  txcept  hit  mother  or  his  fon,  waa 
held  to  be  a  good  condition  to  defeat  the  eftate,  for  **  pro- 
**  vided  always  "  implies  a  condition,  if  there  be  not  words 
fubfequent  which  may  peradventure  change  it  into  a  cove« 
nant;  as  .where  there  is  another  penalty  annexed  to  it  for 
non-performance. 

Cro.Car.  5ti.        It  ^  ^^^  contain  a  ,condition  that  the  leflde  fliall  not 

Cro.  £Uft  572.  adigfi  without  licence,  and  the  leflbr.  after  notice  of  the 
aflignment  without  licence,  accept  of  rent  from  tbeaflfgnee» 
he  difpenfet  with  the  condition^ 

Co.  tit.  115.  H.  ^^^  >*  5*  *o  ^  obferred,  that  where  the  Jeafe  it  ififo  faS0 
void  by  the  condition^  no  acceptance  of  rent  after  can 
make  it  have  a  continuance;  otherwife  it  it  of  a  leafe 
voidable  by  entry:  be'caufe  the  acceptance  of  rent  cannot 

Dodg  5d.         make  a  new  leafe  and  the  old  one  wat  determined;  but  the 

Cowp.4t2.  acceptance  of  rent  in  the  latter  cafe  it  a  fufBcient  declara^ 
tion  that  it  it  the  ieflbr't  wilt  to  continue  the  leafe,  for  hef 
it  not  entitled  to  the  rent  but  by  the  leafe. 

Cro.£ii£.  553.  But  the  acceptance  of  rent  after  a  condition  broken, 
without  notice  of  the  breach,  it  not  a  continuance  of  the 
eftate ;  except  the  condition  be  of  fuch  a  nature  aS  to  be 
equaHy  within  the  conufance  of  both  leflbr  and  leflee. 

Bac.  Abr  tir.  If  a  man  leafe  a  houfe  and  land,  upon  condition  that  thtf 
a  itiomc  .)  igjjp^  jjjj^ij  jj^j^  parcel  out  the  land,  nor  any  part  thereof 

from  the  houfe,  and  afterwards  the  leflee  leafes  the  houfe 

and 
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ahd  pan  df  (he  Und  to  one,  and  feai^s  the  refidae  of  tlie 

Tand  to  aimttcr;  this  is  a  breach  of  thie  condition;  for  by 

the  Word  **  parcelliixg'*  is  hnertdeda  divifibn  or  fepatatioii 

of  the  lattd  from  the  hotrfe:  it  wars  therefore  adjudged 

that  the  firft  grant  was  a  breach  Of  the  condition,  becatife 

every  diviffon  and  IWeramreof  the  ho^afe  and  land  is  withiit 

the  v^ords  and  intent  of  the  rondttton.    But  if  the  Icflbi*  Cro.  Ell*.  51I 

afterwards  accept  of  rent,  it  wtlf  bar  biar  entiy  for  the  con* 

dition  broken. 

A  leafe  for  years  was  made,  opon  comHtlon  to  be  voi(f  i  Saik.  4. 
if  the  Ifeflee  a{figned  over  the  term ;  he  afterwards  inade  an 
affignrticnt,  and  thfc  Icffor,  knowing  it,  accepted  the  rent : 
adjudjged,  (hat  this  Would  not  make  the  leafe  good,  becaufe 
it  was  abfolutely  voi4  before  the  acceptance. 

Where  the  covenant  was  not  tb  affign  the  wholef  or  aby  style,  265; 
part  of  the  lands  demifed^  without  the  lellbr's  confent,  and 
the  leffoT  entered  into  part  himfdfi  atfd  then  the  leffee* 
afllgned ;  this  was  held  to  be  a  bxeath  of  the  covettaitt,  not^ 
withflanding  the  leflbr^s  entry. 

If  the  Icflee  referves  the"  rent*  tb'  himfelf  on  granting  r  Stf.4o^ 
over.  It  IS  an  under-leafe  and  not  an  affignm^ent.  though  he  fj^'';'^'^^^^ 
parts' with  the  whoJe  tertn ;  for  what  cannot  be  fupported  a^  p.  ass* 
an  aflignment;  (hall  be  good  as  sm  under-Ieafe  againib  the 
party  granting  it. 

So  where  the  covenant  was  "  That  the  Ic&e'  (houhl  not  style,  4SJ, 

affign  over  hrs  term  withmit  this  leffor's  confent  firft  had 

in  wrhing,*'  and  the  Iteflfccrdevifed  the  term  without  any 
fiieh  confent  obtained^;  this*  war  held  not  to  be  fuch  an 
affignment  as  was  a  breach  of  the  covenant. 

But  whether  it  would  be  fo  held  at  this  day,  may  well  be  2  T.lt.425; 
doubted. 

If  a  leffce  for  years  covenant  not  to  alien  Without  licence  9  Mod.  ii«, 
08  the  leffor,  under  penatty  of  forfeiting  the  Icafe,  and  he  af- 
terward^  aliens  without  licence,  equity  will  not  relieve  him*   - 

But  if  a  condition  be  to  do  fuch  an  a£l,  and  the  leflbr  dif-  Coin.Dtg.  tif. 
charges  him  of  part,  the  whole  condition  is  deilroyed;  as  ^®*'*"®"  W)  * 
if  a  ctmdition  be  to  plough  his  land^  or  build  his  houfe,  and 
he  difrharges  him  of  part. 

So,  where  the-leflbr  licence  his  leffce  to  alien  part,  he  Czo.UUt.%i^ 
may  alien  the  refidue  withoul  licence;  for  the  leflbr  cannot   ' 

R  2  '  enter. 


cc 
«f 


aid. 


Com.  Dig.  tit. 
Coodition  (P.) 


»id.  (QO 


24'4  Ofexprefs  Covenanisl  [Chap,  %^ 

enter*  becaufe  if  he  (hould  enter  for  the  condition,  he 
(hould  enter  upon  the  entire,  as  it  was  limited;  and  i(  he 
(hould  enter  upon  the  entire,  he  would  deftroy  that  which 
he  had  licenfed  to  be  aliened,  which  he  cannot  do. 

Indeed,  on  a  provifo  that  a  leflee  and  his  afligns  (hall 
not  alien  without  licence,  if  the  lelTor  give  licence,  the 
condition  if  entirely  deSroyed,  and  theaflignee  may  after- 
Wards  aflign  or  demife  the  whole  or  any  part  of  the  term 
without  licence.  But  it  is  otherwife  of  a  devife  of  the 
lenn,  for  that  would  have  been  a  breach  of  the  condition. 

So,  a  leafe  upon  conditioui  that  the  leflee  or  his  afligns 
Oiall  not  alien,  unlefstohis  brother;  if  the  lefl*ee  afligns 
his  term  to  his  brother,  Ae  fliall  not  be  retrained  by  the 
condition. 

But  if  a  leafe  be  upon  condition  to  hulband  and  wife, 
that  if  it  comes  to  any  other  hand  than  their  own,  and  their 
iffues*  the  Icflbr  ihall  re->enter;  if  the  hufband  dies  and  the 
wife  takes  another  huiband,  the  leflbr  Ihall  re-enter ;  as  it  is 
faid.  ^ 

If  a  leafe  be  made  to  a  man  and  his  afligns  for  twenty, 
one  years  provided  that  he  fliall  not  aflign,  the  provifo  being 
repugnant  to  thepremifes  is  void;  but  it  would  have  been 
goodi  if  the  word  *^  affigns  "  had  been  omitted. 

An  aflignroent  by  operation  of  law  is  not,  it  fliould  feem, 
a  breach  of  a  general  covenant  of  this  nature :  the  landlord, 
therefore,  does  well  to  protefi  himftpif  as  far  as  he  can  by 
the  particularity  of  the  words  contained  in  his  covenant. 
M^iJ.  xj8. 140.  Thus  a  provifo  in  a  leafe  that  the  landlord  fliall  re-enter 
on  the  tenant's  committing  an  a£l  of  bankruptcy  whereon  a 
commlflion  fliall  ifluci  is  good ;  for  it  is  a  piovifo  not  con- 
trary to  any  exprefs  law,  or  to  reafon,  or  public  policy ; 
and  the  landlord  in  fuch  cafe  parts  with  his  term  on  account 
of  his  perfonal  confidence  in  his  tenant,  which  is  manifeftly 
the  cafe  in  all  leafes  where  claufes  againft  alienation  are  in« 
ferted. 

Although  conditions  in  reflraint  of  alienation  are  legal 
and  ufual,  courts  of  law  have  always  held  a  firi£l  hand  over 
fuch  methods  of  defeating  leafes,  and  have  countenanced 
very  eafy  modes  of  putting  an  end  to  them. 

Therefore  where  the  words  of  the  condition  were  **  That 
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**  the  leflee,  his  executors  or  admlniflrators,  (hall  not  at 
any  time  or  times  during  thisdemife,  aflign,  transfer,  or 
"  fct  over,  or  otherwife  do  or  put  away  this  prcfent  indenr 
ture  of  demire,  or  the  premifles  hereby  demifed,  or  any 
part  thereof;"  it  was  held  that  this  condition  w^s  not 
broken  by  an  under- leafe:  for  that  **  aflign,  transfer,  and 
**  fet  over/'  were  mere  words  of  aflignment,  whereas  the 
prefent  was  an  undei-leafe,  [the  words  **  demife  over'*  were 
omitted  in  the  provifo;]  and  that  deviling  a  term^  [fee  Bac* 
Abr,  ill.  Conditions^O.^  or  the  leflee  becoming  a  bank- 
rupt, or  dying  inteftate,  would  be  a  ^*  doing  and  putting 
**  away  the  leafe ;"  fo  being  in  debt,  by  confeffing  a  judg- 
ment  and  having  the  term  taken  in  execution,  was  the  like; 
but  that  none  of  thefe  amounted  to  a  breach  of  this  condi? 
tion. 

So,  upon  the  principle  of  one  of  the  grounds  of  adjudtca*  I T.  R.  iu 
tion  in  the  preceding  cafe,  it  has  recently  been  held,  that  a 
lea^fe  taken  in  execution  on  a  warrant  of  attorney  to  confefs 
a  judgment  given  by  the  leflee,  is  not  a  forfeiture  of  the 
leafe,  under  a  covenant  by  fuch>lefiee  **  not  to  let,  fef, 
•'  a(Dgn,  transfer,  make  over,  barter,  exchange,  or  other* 
*•  wife  part  with  the  indenture,  tic.i**  for  a  diftinftion  is  tp 
be  taken  between  thofe  afis  which  a  party  does  voluntarily 
and  thofe  thatpafs  in  inintum;  of  which  Utter  clafs  {s  th^ 
one  in  queftion. 

But  where  it  appears  that  the  warrant  was  exeputed  for  nid.i.e.i09, 
the  exprefs  pnrpofe  of  getting  poflcffion  of  the  leafe,  the 
maxim  applies,  that  that  which  cannot  be  done  per  dirc8um^ 
Ifaall  not  be  done  per  obliquum :  in  fuch  cafe,  therefore,  it 
being  in  fraud  of  the  covenant;  the  landlord  may,  under  a 
claufe  of  re-entry  for  breach  of  the  condition,  recover  the 
premifles  in  an  afiion  of  ejeftment  from  a  purchafer  undcf* 
the  Ihehff's  fale. 

So,  alfo,  if  the  leafe  contain  a  provifo,  that  the  leflbr,  sT.R.415; 
his  executors  or  adminiRrators,  fhall  not  fct,  let,  or  aflign 
over  the  whole  or  any  part  of  the  demifed  premifl<?s  without 
licence  in  writing  on  pain  of  forfeiting  the  leafe,  the  adn^iii 
niflratrix  of  the  leflee  cannot  under-let  without  incurring  a 
forfjcittire.  A  parol  licence  to  let  part  of  the  premifles 
does  not  difcbarge  the  leflee  from  the  reftriAion  of  fuch  a 
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proyifot  for  as  the  party  ii  cbiu-ged  by  a  fufitcient  wrUisg, 
{9  muft  he  be  discharged  by  a  fiiSBcieot  wriiir^g^  or  fpme* 
thinj^  of  as  high  an  aiuhorUy*  agreeable  10  the  ouu^in  unum 
quodque  difolvitur^  to  Ugamne  quo  ligaiur* 

A  condition  that  if  the  rent  be  behind  by  the  fpacc  of 
any  given  time  after  ^he  day  prefcribed  for  paymeat^  the 
leiTor  Iball  re-enter*  is  good;  and  fucb  ccmditipn  ia  aot 
faved  by  the  attendance  of  th^  leifee  with  tbp  rent  merely  on 
the  ^rfi  day  of  payment*  for  if  the  leSbr  be  not  then  there 
to  receive  it,  the  leflee  piipft  equally  attend  pn  the  laft  day. . 

|f  a  leafe  be  made  rendfsrtng  reqi.  op  (:Qndition,  that  if 
the  rent  bp  i^Qt  paid  within  twenty  days  the  ieflor  fliall  re? 
enter,  and  the  rent  is  nqt  paid ;  in  this  cafe  the  cunditiott 
is  broken*  but  the  leflbr  ^annpt  enter  until  he  has  made  ^ 
legal  demand ;  and  if  he  die  before  be  do  it*  his  heir  Cbtall 
never  take  advantage  of  that  breach*  but  is  dtfcharge^  ioif 
ever, 

A  material  differenep  fubOfts  between  ^  remedy  by  re- 
entry and  a  remedy  by  diftrefs,  for  the  pon*payment  pi 
rent.  Where  thfi  remi^y  is  by  way  of  re-entry  for  non. 
payment*  an  aQual  demand  mi|(l  be  mad^;  previous  to  the 
entry*  otherwife  it  is  tortious*  and  trefpafs  would  lie*  be? 
f  aufe  a  conditipii  of  re-entry  is  ip  derogation  of  the  grant* 
and  the  efiate  at  {aW|  |>^ing  onf  ^  defeated*  is  not  to  be  re* 
fiored  by  any  fubfequent  payment:  biit  a  potice  of  difirefa 
is  pf  itfelf  a  demandt 

Bnt  where  the  power  of  r^-^iitry  is  given  to  th^  Icllbr 
for  non-paympnt  without  apy  further  demand*  there  it 
feems  that  the  leflee  ha^  ^nderukep  tP  pay  it*  whether  it 
be  demanded  or  pot*  s^nd  po  pr^fpipptipm  in  bis  favoar  caii 
arife  in  this  c^fjc^.becapfe*  by  difpeBfing  with  the  demand* 
he  has  put  himfelf  un4f r  the  peceiTuy  of  mahmg  an  a&ual 
proof  that  he  wai  ready  to  tender  and  pay  the  rent.  It 
would*  however,  be  adyifeahle  for  the  leffor  even  in  this 
cafe  to  demand  the  rent*  as  the  payment  flipold  be  on  the 
land*  provided  no  place  is  fixed  ipr  the  perpdfr*  and  a  te* 
nant  may  be  prepared  to  prove  that  he  waa  on  the  land  the 
day  the  rent  became  due,  ready  to  pay. 

Alfo  as  to  the  neceflity  of  a  ifmwi  of  tlfe  rent,'' there  ia 
a  difference  between  a  cqpflttiom  ^d^ii'liiniutioAf  for  in«- 
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ftftnce,  if  k  tenant  for  life,  fat  the  cafe  was  by  ftiarritf^e 
ftttfemecit,  with  power  to  make  leafes  for  twenty-one  years* 
fo  long  as  tfae  leflee,  his  execato/s,  or  affigns  (hall  duly  pay 
the  rent  referved)  makes  a  leafe  pnrfoant  to  the  power,  the 
tenant  ia  at  his  p^ril  obliged  to  pay  the  rent  without  any  de- 
mand of  the  lefibr;  becaufe  the  eftate  is  iitnited  to  continue 
only  fo  long  as  the  rent  is  paid,  and  therefore,  for  the  non- 
performance aceordfng  to  the  limitation,  the  eftate  muft 

9 

determine  :  a  demand  however  had  better  be  made,  for  the 
ieafon  before  ftated. 

If  a  place  be  limited  and  agreed  on  by  the  parties  where  5,^..  Abr.  tir. 
the  condition  is  to  be  performed,  the  party  who  is  to  per-  ConditioDs 
form  it  h  hot  obliged  to  fcek  the  patty  to  whom  it  is  pay- 
able elfewhere;  nor  is  he  to  whom  it  is  to  be  performedf 
obliged  to  accept  of  the  performance  elfewhere:  but  he 
may  accept  it  at  another  place,  and  it  will  be  good. 

Rent  referved  payable  yearly  is  to  be  paid  on  the  land  t  j^.^ 
becaufe  the  land  is  the  debtor,  and  that  is  the  place  of  de«  ^^  ^^'  ^^i-^- 
mand  appointed  by  law.  So,  if  a  man  leafes,*  rendering 
rent,  and  the  Icflee  binds  htmfelf  in  a  fam  to  perform  the 
eovenants ;  this  does  not  alter  the  place  of  payment  of  the 
rent,  for  it  may  be  tendered  on  the  land  without  feeking 
the  obligee:  except  where  the  condition  is  forth^  perform^ 
ance  of  homage  or  other  corporeal  fervice  to  the  p^fon  of 
the  lord. 

The  leflee  of  the  king  muft  pay  his  rent,  withont  demand,  Cro.  £iis.462.« 
at  the  Exchequer,  whereyer  it  may  be ;  but  if  the  king  grant 
the  land  in  reverfion,  the  rent  muft  be  demanded  on  the 
land,  before  the  patentee  can  enter  as  for  a  forfeiture  on 
non-payment. 

As  to  the  landlord's  right  of  re-entry  being  waived,  if  a  j^^j  ^ 
leiTor  receive  rent-arrear  by  any  a£l  affirming  the  ieflee's 
poffeffion,  it  bars  his  right  of  re-entry  for  non-payment  0x1 
the  day  it  was  doe. 

Thus,  in  an  aftion  of  eje£kment»  the  cafe  was,  a  prebend  /^/ji 
let  land  for  years  rendering  rent,  and  a  re-entry  for  non- 
payment. The  rent  was  demanded  and  was  not  paid,  and 
two  days  afterwards  the  leHbr  received  the  rent  of  him  and 
made  him  an  acquittance  by  the  name  of  his  fermor.  Whe* 
ther  this  receipt  barred  him  or  not  of  his  re*  entry  ?  was  the 
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queftion.  It  was  clearly  refolved  that  the  bare  receipt  of 
the  rent  after  the  day  was  no  bar,  for  it  was  a  duty  due  to 
him :  but  a  di^refs  fgr  the  rent,  or  the  receipt  of  rent  due  at 
another  dayt  was  a  bar,  for  thofe  ads  affirm  the  leflee  to 
have  lawful  poffeifion:  fo,  if  he  makes  him  an  acquittance 
with  a  recital  that  he  is  his  tenant.  In  the  principal  cafe^ 
the  leflbr  calling  him  his  fermor,  was  a  full  declaration  of 
his  meaning  to  continue  him  his  tenant, and  it  was  adjudged 
that  the  entry  was  not  lawful. 

3  Saik,  3.  So,  where  a  leafe  was  made  to  one  for  life,  rendering 

rent  at  Michaelmas^  with  a  claufe  of  re-entry  for  non-pay- 
ment, the  rent  wj|s  in  arrear,  and  afterwards  the  lefTor 
brought  an  a&ion  for  the  rent:  adjudged,  that  not  with- 
{landing  this  aAion,  he  (the  leiTor)  might  flill  enter  for  4 
breach  of  the  condition;  for  the  a£lion  fofr  th^  rent  did  not 
affirm  the  leafe,  becaufe  it  Qiall  be  intend^  tQ  be  brought 
^t  for  a  duty  due  upon  a  contra£l:  but  if  he  bad  di{lrained 
for  the  rent  pot  being  paid  at  the  day,  then  he  can  never 
afterwards  enter  for  a  breach  of  the  condition,  beca^fe  the 
diftrefs  9&ms  the  continuance  of  the  leafe. 

Mr4.  So,  a  gift  was  made  to  the  hufl>and  and  wife,  and  to  the 

Y^txTi  of  the  bodies;  they  afterwards  m^de  a  leafe  of  the 
lands,  referving  rent  on  fuch  ajday,  with  a  claufe  of  re-entry; 
then  th$  huiband  died,  and  the  rent  being  in  arrear,  theiffue 
in  tail  accepted  it :  adjudged,  that  thi^  was  no  affirmance 
of  the  leafe  as  to  himfelf,  becaufe  the  rent  was  not  due  to 
him  whilft  his  mother  was  living;  but  it  bad  i^een  other^r 
wife,  if  he  had  accepted  it  after  her  death. 

1  T.  R.  431.  \i  i9  indeed  a  rule,  that  the  mere  acceptance  of  rent  {ball 

not  operate  as  a  waiver  of  a  forfeiturei  or  as  a  confirmation 
of  the  tenancy,  unlefs  the  landlord  had  notice  that  a  for- 
feiture lyas  incurred  at  the  time,  qr  did  fome  other  a£l  in- 
dicating his  intention  to  continue  the  leflee  in  his  term : 

^▼P*  t43*  ^"^  ^^^^  acceptance  is  matter  of  evidence  only,  as  tp  thq 
fmo  animOt  ^^  be  left  io  the  jury  under  the  circumftances  of 
the  cafe. 

Touching  CQuditioniof  re-entry  for  nonr payment  of  reitt 
or  the  breach  of  any  other  covenant,  the  law  upon  that  fub« 
jea  is  fo  well  digefted  in  l&x,  Serjeant  William's  excellent 
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edition  of  the  fir  ft  volume  of  Saunders's  Re^ts^  that  his 
note  containing  it  may  well  be  here  introduced* 

Where  a  condition  of  re-entry  is  refer ved  for  non«pay-  tSa11ad.1S7.1L 
ment  of  rent,  feveral  things  are  required  by  the  common  law 
to  be  previoufly  done  by  the  reverfioner,  to  entitle  him  to 
re-enter  .^  1.  A  demand  muft  be  made  of  the  rent*  a«  The 
demand  muft  be  of  the  precife  rent  due ;  for  if  a  penny  more 
or  lefsbe  demanded,  it  will  be  ill.  3.  It  muft  be  made  pre* 
cifely  upon  the  day  on  which  the  rent  is  due  and  payable 
by  the  lea/e  to  fave  the  forfeiture :  as  where  the  provifo  ts« 
**  that  if  the  rent  fliall  be  behind  and  unpaid  by  the 
fpace  of  thirty  or  any  o(her  number  of  days,  after  the  days 
of  payment,  it  (ball  be  lawful  fpr  the  leflbr  to  re-enter," 
a  demand  muft  be  made  on  the  thirtieth  or  other  laft  day.  4. 
It  muft  be  made  a  convenient  time  before  fnn-fet.  5.  It  muft 
be  made  upon  the  land,  and  at  the  rooft  notorious  place  o£ 
ii«  Therefore,  if  there  be  a  dwelUng-houfe  upon  the  land« 
the  demand  muft  be  at  the  front  or  fore-door ;  though  it  is 
not  neceflary  to  enter  the  houfe,  notwithftanding  the  door 
be  open.  But  if  ^he  tenant  meet  the  leflbr  either  on  or  off 
the  land  at  any  time  of  the  laft  day  of  payment,  and  tender 
the  rent,  it  is  fufficicnt  to  fave  a  forfeiture,  for  the  law 
leans  againft  forfeitures.  6.  Uiilefs  a  place  be  appointed 
where  the  rent  is  payable;  in  which  cafe  a  demand  muft  be 
made  at  fuch  place.  7.  A  demind  of  rent  muft  be  made  in 
fa£l,  and  fo  averred  in  pleading,  although  there  Ihould  be 
no  perfon  on  the  land  ready  to  pay  it.  8.  If  after  thefe  re- 
quifites  have  been  performed  by  the  reverfioner,  the  tenant  y 
neglefis  or  refufes  to  pay  the  rent,  then  the  reverfioner  is 
entitled  to  rerenter.  However,  it  is  to  be  obferved,  that  no 
aQnal  entry  is  neceflary  to  be  made  by  him  into  the  land» 
but  it  is  fufficient  to  bring  an  ejeQment  only ;  though  it 
was  held  otherwife  until  Xx)rd  Hale's  time,  when  it  was  de« 
cided  that  the  entry  confefled  by  the  defendant  in  the  ejeft* 
ment,  lyas  fuflBcient  without  any  aQual  entry ;  which  deci« 
fion  has  been  adhered  to  ever  fince.-r*It  follows,  as  a  necef- 
lary inference  from  what  has  been  premifed,  that  a  demand 
made  after  or  before  the  laft  day  on  which  the  leflee  has  to 
pay  the  rent  in  order  to  prevent  a  forfeiture,  or  off  the  land^ 
will  not  be  fufficient  to  defeat  the  efiate.    But  now  to  ob* 
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Titte  tlitfenibtties  in  fonte  eafei,  die  fttt.  4  G.  3^  c.  89«  |ire« 
fcribes  a  particnlar  mode  of  proeeediiig  ta  cufH  of  prfeHiir.* 
fei  left  vacant  and  half  a  year*!  ttni  being  due,  biK  no  fuf- 
ficient  diftrefs  being  thereon. 

fUJi  The  ftme  reqnifites  which  are  deemed  neceflarjr  14  order 

to  entitle  the  leflbr  to  re«enter,  are  alfo  neceflSfry  in  order 
to  entitle  him  to  recover  m  tumne  poenm^  as  it}|  tailed* 
which  is  not  confidered  fo  much  a!  a  mnedy  for  the  recOi' 
Tcry  of  the  rem,  as  a  penalty  to  obKge  the  tenent  to  a  ^nc^ 
tnal  payment  of  it ;  and  haing  fo  fmmediately  connefied 
with  the  fubjeA  of  this  chapter,  we  have  thought  pro^r  to 
aotice  it  in  this  part  of  the  work.  A  n^mni^  p0^a  being 
fo  confidered,  where  a  provife  is.  that  if  the  rem  be  in  ar- 
rear  for  the  fpace  of  thirty  days  next  after  the  days  of  pay* 
aaenti  the  leilee  (kail  forfM  ten  ibillings  a  day  by  way  of 
penalty,  in  that  cafe,  in  order  to  entitle  the  leffcr  to  recover 
'  the  penalty,  there  muft  be  a  demand  of  the  rent  in  like  mani« 
ner  in  every  refpeft,  as  we  have  before  feen,  is  required  in 
cafes  of  re-entry  for  non*payment  of  rent-**  A  difliodion  is 
taken  between  a  power  to  re-enter,  or  a  rnwtiue  poenm^  and 
a  power  to  diftrain :  as  where  a  rent  is  granted  payable,  ^t* 
and  in  default  of  payment  if  ii  be  demanded,  the  grantee 
may  diftrain:  in  this  cafe,  it  is  held  not  to  be  neceflary  to 
Aake  a  demand  on  the  day  as  in  the  cafe  of  a  re-entry,  or  a 
it^mne  poenat  bee  be  may  dea^aod  the  renjt  at  any  timQ 
after. 

^•^  In  cafes  of  conditions  of  re-entry  there  is  a  diiRnrence  bo* 

tween  leafesfor  Uves  and  leafesforjviirj;  and  with  refpe6k 
to  the  latter,  there  is  alfo  a  difference  between  them^  which 
arifes  entirely  from  the  manner  in  which  the  condition  of 
re-entry  is  expreifed  in  the  leafe. 

As  to  leafes  for  lives,  it  is  held  that  if  the  tenant  negleft 
or  re&Ue  to  pay  his  rent  after  a  regular  demand,  or  is  guiltjr 
of  any  other  breach  of  the  condition  of  re*>entry,  the  leafo 
is  only  voidablct  and  therefore  not  determined  until  the 
leflbr  re-enters,  that  is^  brings  an  eje&nent  for  the  forfei* 
ture ;  and  this,  though  the  cUoCb  of  the  condition  Qiould  be,^ 
that  for  non-payment  of  the  rent,  or  the  like,  the  leafe  (hall 
ceafe  and  be  void :  for  it  is  a  rule,  that  where  an  eftato 
commences  by  livery,  it  cwmt  be  dotern^iMd  before  enit 
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try ;  therefore  if  flie  Icfbr,  after  notice  of  the  forfeiture, 
ivtiich  it  a  vaierisi  and  ifltiaUe  faft,  accept  rent  which  ac- 
crued due  after,  or  does  an^  other  aft  which  amounts  to  a' 
AiffCBfuAon  of  the  forfeiture ;  che  leafe  which  was  before 
yoidable,  is  thereby  affirmed. 

Bat  if  there  be  a  leafe  for  years»  with  a  condition,  that  md^  1 

for  aoB-paynent  of  the  rent  or  the  like,  the  leafe  fliall  be  ' 
tittll  and  void,  in  foch  cafe  if  the  leflbr  makes  a  legal  de« 
Band  of  the  rent  and  the  le0ee  neglefis  or  refbfet  to  pay, 
or  if  the  lelfee  k  gtiilty  of  any  other  breach  of  the  Condi* 
cton  of  re-entry,  the  I^afe  isabfc4ute1y  determined,  and  can* 
not  be  let  tip  again  by  acceptance  of  rent  due  after  the 
breach  of  the  condition,  or  by  any  other  afi.  Yet  if  in 
fueh  leafe  die  claofe  b^,  that  for  non-payment  of  the  rent  it 
ftoold  be  lawful  for  the  ieflbr  to  re-enter,  the  ttafe  is  only 
froidable,  and  may  be  affirmed  by  iicceptance  of  rent  ac- 
crued after,  or  other  afi,  if  the  lelfor  had  notice  of  the 
breach  of  the  condition  at  the  time. 

Oenerally  9i  to  covenants,  as  to  the  operation  of  an  aft  i  Saik  19I' 
pf  parliament  in  refpeft  to  them ;  where  the  queftfon  is, 
lurbetfaer  a  covenant  be  repealed  by  an  aft  of  Parliament,  this 
i$  ih0  difcf^oce;  ouu  where  one  covenants  not  to  do  an 
aft  or  thtBg  wUcli  it  was  lawful  to  do,  and  an  aft  of  Parlia* 
9MSllt  CMse$  afterwards  and  compels  him  to  do  it;  the  fta- 
tute  itpeals  this  covenant ;  fo,  if  one  covenants  to  do  a 
thing  which  i$  Imful,  and  an  aft  of  Parliament  comes  in 
and  hiiiders  him  from  doing  it,  the  covenant  ^is  nepealed : 
but  if  a  man  covenants  not  to  do  a  thing  which  at  the  time 
WM  tmUwMf  and  an  aft  cpmei  and  makes  it  lawful  to  do 
it,  fuch  aft  pf  Parliament  does  i|Ot  repeal  the  covenant. 

It  has  however  been  held  that  if  a  man  covenant  to  do  a  ^  Mod.  39. 
thing,  and  it  is  afterwards  prohibited,  yet  the  covenant  is 
binding;  for  that  a  penal  ftatute  jcannot  have  a  retrofpec* 
tive  operation. 

Where  a  conveyance  of  land  is  void,  fo  as  no  eftate  i  Sdk.  199. 
pafles,  all  dependent  covenants  are  void  alfo;  otherwife  of 
covenants  independent. 

There  is  a  difference  between  covenants  in  general  and  4  Bur.  2128. 
covenants  fecured  by  a  penalty  or  forfeiture.  In  the  latter  Dougl.  93, 
Mfe,  the  obligee  has  his  eleftion ;  he  may  either  bring  an 

aftioo 
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afiion  of  debt  for  the  peaaUyt  aber  the  recovery  of  which 
he  cannot  refort  to  the  covenant,  becaufe  the  penalty  is  to 
'  go  in  fattsfafiion  for  the  whole :  or  if  he  does  not  choofe  to 
go  for  the  penaky,  he  may  proceed  upon  the  covenant^  aad 
recover  more  or  left  than  the  penalty,  tpties  quoiUs. 

Uii.  Upon  this  diftindion  they  proceed  in  courts  of  equity  ; 

they  Will  relieve  againft  a  penalty,  upon  a  compcnfation  ; 
but  where  the  covenant  is  **  to  pay  a  particular  liquidated 
**  fum,"  a  court  of  equity  cannot  make  a  new  covenant  for 
a  man,  bofis  there  any  room  for  CQmpenlation  or  relief. 

UitU  At,  in  leafes  containing  a  covenant  againft  ploughing  ujg 

meadow;  if  the  covenant  be  **not  to  plough,"  and  there  be 
a  penalty,  a  cou^t  of  equity  will  relieve  againft  the  penalty; 
and  will  even  go  further  than  that  to  preferve  the  fubftance 
of  the  agreement.  But  if  it  is  wordied  **  to  pay  5/.  an  acre  for 
^*  every  acre  ploughed  up/'  there  is  no  alternative,  no  room 
for  any  relief  againft  it,  no  compcnfation;  it  is  the  fubftance 
of  the  agreement ;  it  is  the  particular  liquidated  fum  fixed 
and  agreed  upon  between  the  parties,  and  is  therefore  the 
'  proper  quantum  of  the  damages. 

4  tte.  txt^  It  is  therefore  clear,  that  where  the  precife  fum  is  not 
the  eifence  of  the  agreement,  the  quantum  of  the  damages 
may  be  affeffed  by  the  jury:  but  where  the  precife  fum  it 
filled  and  agreed  upon  between  the  parties,  that  very  fum 
is  the  afcertained  damage  and  the  jury  are  eonfined  to  it. 

3 TiK.  3f5.  If  tenant  for  a  terfn  of  years  leafe  for  a  lefs  term  and  af. 

fign  his  reverfion,  ^nd  the  affignee  take  a  conveyance  of  the 
fee,  by  which  his  former  reverfionary  interefi  is  merged, 
the  covenants  incident  to  that  reverfionary  intercft  ai# 
thereby  extinguiOied. 
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CHAlPTEk    XI. 


Of  AJJignments  and  Under^Ledfts  ; 

And  in  whut  cafes  Affignecs  are  boimd  by  CwenaniSj 
dr  may  take  advantage  of  tkem^  whether  the  Affign^ 
ment  or  Under^LeaJe  be  abfolute^  or  by  way  of 
Mortgage. 


A 


N  affigninent  is  the  transferring  and  fetting  over  to  an*  ^^'  Abr.  tit. 
other  fome  right«  title,  or  intereft  in  things,  in  which 


a  third  perfon,  not  a  party  to  the  affignment,  has  a  concern 
and  iniereft* 

Every  one  therefore  who  has  an  eftate  or  intereft  in  Com.Diftit. 
lands  and  tenements^  may  affign  it :  as  tenant  for  life,  for  (A.) 
years,  &c.  [Bnt  a  tenant  at  will,  or  fufferance,  cannot  af- 
llgn,  it  is  conceived,  for  reafons  before  mentioned.]  ^''  P- 

So  the  intereft  or  eftate  that  a  man  hath  by  extent,  is  af-  shep.  Toudu 
(ignable  from  man  to  man  at  pleafure. 

Therefore,  if  the  wife  has  a  judgment,  and  it  is  extended  3  P«  Wms.  *«». 
upon  an  tlegit^  the  fauiband  may  alfign  it  without  a  confi« 
deration ;  fo,  if  a  judgment  be  given  in  truft  for  a  feme 
fole  who  marries,  and  by  confent  of  her  trufiees  is  in  pof- 
feffion  of  the  land  extended,  the  hufband  may  aflign  over 
the  extended  intereft  ;  and  by  the  fame  reafon  if  the  feme 
has  a  decree  to  hold  and  enjoy  lands  until  a  debt  due  to  her 
is  paid,  and  (he  is  in  pofleflion  of  the  land  under  this  de- 
cree and  marries,  the  huQ)and  may  aflign  it  without  any  con- 
fideration,  for  it  is  in  the  nature  of  an  extent. 

So,  every  one  who  has  a  prcfent  and  certain  eftate  or  Com.  Dig.  mt 
,  intereft  in  things  which  He  in  grant,  may  affign ;  as  in  a  rent, 
common,  advowfon,  &c. 

Though  the  ^intereft  be  future  :  as  a  term  for  yearrio  ^^ 
commence  in  futuro  may  be  afligned  ;   for  the  intereft  is 
vefied  in  prafenti^  though  it  does  not  eSefttill  a  future  time. 

So  a  poflibility  of  a  term  is  afltgnable  in  equity  for  a 
ffood  confideration,  though  not  fo  at  law :  and  thouirh  a  9  Mod.  toi. 

•  .  tP.Wms.  60S. 

contingent 
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contingent  intereft,  which  a  hufband  has  in  right  of  hit 
wife,  or  the  poffibility  of  a  term,  i$  not  ftrifily  good  by 
way  of  aflignment,  yet  either  will  operate  as  an  agreement 
where  for  a  valuabfe  codfidefSuion;  but  it  muft  be  an 
.  affignmentof  that  particular  thing,  and  not  reft  only  in  in* 
tention  and  csbBftus&kVactf  worda  in  a  covenant. 

Cro.  Eliz.  175*       So,  a  leffec  for  years  of  the  crown  may  affign  hiil  ternr^ 

though  he  is  oufled  by  a  ftranger ;  for  tbe  rereriioti  bein|^ 
hi  the  crown,  he  cannot  be  out  of  pofleffion  but  at  hii  plea- 

tiiJ.  15.  f^^  ^  b°^  erdinarity  a  leflee  cannot  affign  Eis  term  if  an 

afiual  oufler  had  taken  place,  till  he  re-enter. 

Com.  Dig.  nt        Sog  if  the  conuzee  of  a  ftaiute  extend  the  land  of  the  co-> 

^'''  nttSCMT,  wk^  ia  afterwarda  eiviAcd  by  a  coHoxee  of  a  prior 

ftatutet  yet  he  muf  affign  his  inleraft;  for  be  fliall  have  it 
a|^a  after  th^  prior  ftatute  is  fatisCed. 

iMod.3i|.  A  power,  where  it  is  coupled  with  an  intereft.  maybe 

aifignedt  ihottgh  a  bare  power  ia  not  affignable ;  therefii^e^ 
if  a  leafe  be  made  witb  an  eKeptioo  of  the  trees^  and  a* 
power  be  refcrved  to  the  leflpr  iaenter  and  cut  themdowg». 
be  may  affigp  this  power  to  aaotber  perfon ;  bet  iE  it  be  not 
properly  purfued..  the  leflee  ma)r  maintain  trefpafs  both 
againft  the  leflbr  and  Uis  affignee* 

Codb.iSSi    ,       A  lealewes-madebr  years  of  lands  exceptingthe  woods  I 
the  leflbr  grants  the  trees  te  the  leflee,  and  he  afligesthtt  < 
land  over. to  another;,  the  trees  do  not  pa£i  by  this  afigo<i 
ment  to  the  affignec. 

But  generally  a  chofe  iiv  afiion.  bare  right,  or  poffibilUy 
cannot  be  afligned  s  and  where  it  is  otherwife  it  arifealcon 
the  eqa^ment  of  fome  flatute.  or  the  conflru£tioB  oC  a 
court  of  equity. 

4  Mod.  48.  As  a  right  is  not  affignable,  if  the  conuzee  of  a  ftatute  fiie 

an  extent,  and  a  liberate  is  returned,,  yet  if  he  fuffer  the  co* 
nuzor  to  Jieep  polieflion,  he  cannot  affign  tbe  lands ;  for 
his  pofleflion  under  the  liberaH  is  by  bis  owft  entty  tucaed' 
to  a  right* 

Cro.  Jac.  180.  But  the  king,  by  virtue  of  bis  prerogative.  mi^aAgh 
a  chofe  in  a£lion,  and  the  affignee  may  fue  eitber  iaUa  own 
name  or  in  the  king's.  * 

J^/^«  Yet  if  the  king,  grant  a  chofe  in  a£UoD  to  aoodKr,  as  he 

may,  bis  grantee  cannot  affiga  it  to  aaodier« 

•  Aa 
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An  affignmeot^  as  cootradifiiBtgailhed  from  an  .under-  pou^.  187. «.  f 
U^kk^  fignifies  a  parting  with  tjie  whole  term;  and  when  the  ^^^ ,  str.495. 
vbole  term  ii  made  over  by.  the  kflee,  although  in  the  deed  ^^  '^^  p-hi* 
by  which  ihat  U  don9»  the  re n^^  and  a  power  of  re*ei|tcy  for 
non-payment^  are  referved  to  him,  and  not  to  the  original 
kflbr,  yei  tbit  i»  an  al&gnment  and  not  an  uoder^leale ;  and  . 
in  fuch  cafe«  the  original  leflbr  or  his  aiSgnee  of  the  rever* 
fion»  may  fue  or  be  Tued  on  the  reCpe&ive  covenants  in  the 
original  leafed  even  tboi^gh  new  covenants  are  introduced 
in  the  afQgnment. 

So,  if  a  lefle^  for  three  years  affign  his  tern  for  four  t  Ld-Raym.  9^* 
years,  or  demifes  the  premiffes  For  £par  years,,  he  does  not. 
thereby  gi^in  any  tortions  reverfion^  hui  it  amoimt^  to  ^n 
afligQtnent  t)f  his  intereft* 

Anaffignmenfc  is^ufually  made  by  the  words  '*  grant,  af* 
**  fign,  and  fet  over ;"  but  no  particular  expreflioos  arene«» 
ceOary  for  the  porpofe,  provided  the  iatentioo  of  the  parties 
is  fufficiemly  explained. 

No  confiderafcion  need  be  expreffed  in  an  affigmnent,  for  ^^  ^^^^  ^ 
the  alSgnees  being  fuhjefi  to  the  payment  of  the  rent  i^^^^^^^^ 
feived  by  the  leafe  is  held  to  be  a  fufficient  conCderatioa* 

An  affignnent  mull,  by  the  ftatute  of  Frauds^  be  in  ^t-  19  Cir.  a.e.  9. 
iag  ;.  the  ftatute  enafis,  that  '*  no  leafes,  eftates,  or  intCK 
^  reRs,  either  of  freehold  or  terms  of  yeata,  or  any  oncer*. 
**  Uin  intereft,  (not  being  copyhold  or  cuftomary  interefi;). 
'*  of,  in«  to,  or  out  of  any  mefltiagea,  manprsi  lMld^  teqe- 
^  ments,  or  hereditaments,  IhalL  be  affigned^  granted,  or . 
^  furrendered,  nnlefs  it  be  by  deed  or  note  in  wruing* 
**  Qgned  by  the  party  fo  afligning,  granting,  or  furronder** 
•*  ing  the  fame,,  or  their  agents  thereunto  lawfu^lly  autho* 
**  rifed  by  writing,  or  by  a&  and  operation  of  law." 

It  was  once  held  that  an  alBgnment  need  not  be  ftampedi 
but  this  is  now  madeneceflary  by  ftatute  ^3  G,  3.  r.^St 

The  party  affigntng  is  called  theaffignor,  and  he  to  whona« 
the  affignment  if  made,  the  affignee. 

The. proper  covenants  on  the  part  of  the  aifignor  are«  that. 

the  indenture  of  leafe  ia  good  in  law ;  that  he  has  power  to 

aflign  ;  to  fave  the  affignee  haimleis  from  former  grants  and 

incumbrances  ;  for  the  delivery  of  deed^  and  muniments ; . 

and  for  quiet  enjoynieot.     >  '  .  - 

The 
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«  

The  proper  covenants  on  the  part  of  the  affignee  are  that 

be  will  pay  the  rent,  or  perform  the  fervices,  as  the  cafe 

may  be;  and  that  he  will  perform  the  covenants  contained 

in  the  indenture  of  leafe,  or  fave  barmlefs  the  affignor 

therefrom. 

Com.  Dig.  tit.       Affignces  are  in  faft,   or  in    lawt— Under    the  word 

Afifnmcnt(B^)  ««  affigns,"  the  afBgnee  of  an  affignee  in  perpetuum^  the  heir 

of  an  affignee,  or  affignee  of  an  heir,  (hall  take.    So,  if  a 

man  covenant  with  another  ^  his  executors  and  affigns/* 

the. affignee  of  an  affignee,  and  his  executors^  and  the  af* 

iignee  of  an  executor  or  adminiftrator  of  every  affignee,  are 

included,  and  (hall  have  covenant. 

1Ld.Ra7m.99.      It  feems  that  an  adion  will  not  lie  by  anafOgnoragainft 

a  Silk.  10.  *.c.  ^  affignee,  for  he  has  norefiduary  imereft. 

Doug.  460.  In  leafes,  the  lelTee  being  a  party  to  the  original  contraQ 

continues  always  liable,  nptwithftanding  any  affignment. 
Cro.  lac.  309.        Therefore,  covenant  will  lie  again  ft  a  ledlee  for  years  on 
4  wfJa'sif '*    *^  cxprefs  covenant,  as  to  repair,  pay  rent,  0f.  notwith* 
a  Saik.  4S.        (landing  he  has  affigned  his  term  and  the  le(for  has  accepted 
"*■  ^^'  rent  from  the  affignee. — ^But  an  a£lion  of  debt  will  not  lie 

after  acceptance  of  rent. 
4  Mod.  88.  So,  the  executor  of  a  leflee  is  liable  to  the  grantee  of  the 

3  Siii^i.^**     reverfion  on  fuch  covenants ;  though  the  leflTee  may  have 
affigned  his  term  and  the  grantee  have  accepted  rent  of  the 
affignee. 
Cro.  Car.  188.        For  no  affignment  nor  acceptance  of  the  rent  by  the  hands 
of  the  affignee  (hall  take  from  him  the  advantage  of  fuing 
him  or  his  executors  upon  an  exprefs  covenant;  no  more 
than  if  a  le(ree  had  obliged  himfelf  in  an  obligation  to  pay 
his  rent,  his  affignment  over  of  his  term,  and  the  accept- 
ance of  the  rent  by  the  \tVox  of  the  affignee,  (hall  not  take 
from  him  the  advantage  of  the  obligation. 
tLd.Raym.553.      For  the  perfonal  reprefentative  of  a  leffee  for  years  is  his 
affignee,  and  a  covenant  to  repair  runs  w'ith  the  land,  as  it  is 
to  be  performed  on  it,  and  therefore  binds  the  affignee. 
Cfo.  Car.  503.    So,  with  rcfpcft  ot  a  covenant  to  make  further  a(rurance. 
Efp-K.F.  190.      ^^f  *^  ihtrt  is  a  covenant  which  runs  with  the  land,  and 
the  ]e(ree  affigns  over,  and  the  affignee  dies  inteftate,  the 
leflbr  may  have  covenant  againft  the  adminiftrator  of  the 
at^gnee  and  declare  againft  him  as  affignee :  for  fuch  cove- 

nants 
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naAU  bind  thofe  who  come  in  by  aft  of  la«r,  as  wcU  ds  by 
aft  of  (be  parties. 

Though  all  the  eftate  of  the  leflec  is  affigned  by  aft  of  Bac.  Abr.  tir. 
Pariia»eAt»  if  there  are  no  worda  of  dilcharge  theleffee's  (£^4°^") 
ezecator  is  ftill  Kable  to  covenaat  far  the  rent* 

Where  there  is  a  bond  for  the  perforifiMce  of  the  core*  G«db.8i, 
Aanta  im  a  leale,  if  the  leflee  affigns  the  leafe,  he  may  like« 
wife  affign  the  bond  t  but  this  muft  be  befbne  any  of  the 
coreoaats  are  brokeo;  for  if  any  of  the  corenants  are 
broken,  and  the  leflee  afterwards  afligns  the  leafe  and  bond« 
and  the  aiSgnee  pats  the  bond  in  fait  for^thofe  breaches, 
if  Is  wuntenance. 

An  affignee  null  take  the  thing  afigned,  fidijeft  to  all  the  Doui;.  635. 
equity  lo  wkich  the  origiiud  psrty  was  fudijeft. 

The  ai&gtiee  of  a  term  is  boand,  therefore,  to  perfono  Bull,  n  p.  159. 
all  the  covenanu  which  are  annexed  to  the  eAate ;  for  when  l^i;^l'  ^^^' 
a  covenant  relates  to  and  is  to  operase  on  a  thing  in  being, 
parcel  of  ;the  deinife»  the  thing  to  be  done  by  force  of  the 
covenant  is,  as  it  were,  ansieMd  to  the  tUngdemiied,  and 
fhall  go  with  the  land,  and  bind  the  affignee  in  the  per- 
formance, though  not  named  t  for  the  affignee,  by  the  ac. 
eeptance  of  the  poleffion  qt  the  land»  n»kes  faimfelf  fob* 
jeft  to  all  the  covenants  that  run  with  the  land»  of  which 
repairing  is  one,  bnildtng  another,  tiO  pny  rent  a  third,  &€• 
and  to  fiich  he  ia  bound  urithout  being  naxned  by  the  fpecial 
word  ••  affigns.*' 

'    SOs  where  there  wee  a  covenloi  to  uie  the  land  ia  a  buf-  £fp.  n.  p.  215. 
bandnum^Kke  manner,  and  leave  it  in  like  condition,  it  was 
held  to  be  fuch  a  covenant  as  ran  with  the  land,  and  that 
the  executor  of  the  landlord  might  fue  on  it. 

The  affignee,  however,  is  liable  only  in  cefpeft  of  his  bour.  ii4-  4B^* 
pofleiion  of  the  thing  y  he  bears  the  bimhen  whilo  he  en* 
joya  the  benefit,  and  no  longer ;  and  if  the  whole  is  not 
paflcd,  if  a  day  only  ia  referved,  he  is  not  liable :  [for  he 
then  isconfidered,  not  as  an  affignee,  but  an  under-tenant.] 

But  under  an  abfolute  affignment  of  a  term  the  affignee  Doas  4^1.  « 
may  be  fned  on  the  covenants  befoM  be  has  taken  aftaal  ^''^ 
poffidfion:  for  by  theaffignnttnt  the  title  and  pofleflory  right 
might  pafs  and  the  aifignee  become  pofltied  in  law  s  and 
as  to  the  aftaal  polleflion,  that  nmft  depend,  on  the  nature 

S  of  . 
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of  the  property  whether  it  can  uke  place ;  thus  the  pre^ 
xtii  (Tes  might  be  wafte  or  unprofitable  ground,  or  ground, 
intended  to  build  upon* 

As  to  the  extent  to  which  the  leOee  or  affignce  is  liable  in 
covenant,  there  is  a  confiderable  difference* 
/W.  458. 764.        t.  The  Icffor  has,  from  his  covenant,  both  a  privity  of 

contra£l  andof  eftate;  and  though  he  afligns,  and  thereby 
deftroys  the  privity  of  eftate,  yet  the  privity  of  contraQ 
continues,  and  he  is  liable  in  covenant  notwiihftanding  the 
affignment. 

Fic.Abr.  tit.  8.  But  the  aflignee  comes  in  only  in  privity  of  eftate^ 
ivenaiit(E4,;  ^^ j  therefore  is  liable  only  while  in  pofleflion :  except,  in. 
deed,  in  the  cafe  of  rent,  for  which,  though  be  ailign  over, 
be  is  notwithftanding  liable  as  to  the  arrears  incurred  be- 
fore, as  well  as  during  bis  enjoyment;  and  fuch  affignee 
was  made  liable  in  equity,  though  the  privity  of  eftate  was 
deftroyed  at  common  law. 

Cro.  Jac.533.        If  a  leflee  covenants  that  he  and  his  a(Dgns  will  repair 

the  houfe  demifed,  and  the  leffor  grants  over  the  term,  and 
the  aflignee  does  not  repair  it,  an  a£lion  of  covenant  lies 
either  againft  the  aflignee  at  common  law,  becauTe  this 
covenant  runs  with  the  land;  or  it  lies  againft  the  leflee,  at 
the  eleAion  of  the  leflbr,  who. may  charge  both;  but  exe- 
cution fliall  be  againft  ope  of  them  only,  for  il  he  take 
both  in  execution,  he  that  is  laft  uken  fliall  have  an  audita 
querela^ 

»id.  1x5.  So,  covenant  lies  againft  an  affignee  on  a  covenant  not 

to  plough,  although  affigns  are  not  named  in  the  deed ;  for 
it  is  for  the  benefit  of  the  eftate,  and  runs  with  the  land. 

Bac  Abr.  tit.  So,  if  A.  leafes  lands  to  B.  and  B.  covenants  to  pay^  the 
ovciiant^  .3.;  ^^^^^  repair  houfes,  &c.  during  the  faid  term,  and  after- 
wards afligns  to  C.  the  aflignee  is  bound  to  perform  the 
covenants  during  the  term  of  tbe  firft  leflee,  though  the 
affignee  be  not  named ;  becaufe  the  covenant  runs  with  the 
land  made  for  the  maintenance  of  a  thing  in  tjft  at  the  time 
of  the  leaie  made. 

Cra.  Car.  <2t.  A  covenant*  may  be  dividable  and  follow  the  land: 
<vherefore  an  a£lion  of  covenant  will  lie  againft  an  aflignee 
of  part  of  the  thing  demifed. 

^M  Therefore,  where  one  demifed  two  houfes,  with  covenant 

on 
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on  the  part  of  thelelTee  for  himfelf  and  afli^ns  to  repair,  thfi 

leflee  alEgned  one  of  them,  and  for  not  repairing  the  leflbr 

brought  covenant  ^ainft  the  aflignee,  which  a6lion'''  was  •-'* 

held  well  to  lie.  •»  r 

The  aflignee  of  part  of  an  eftate  is  not  liable  for  rent-Tor  ^^z-  x86. 
the  whole. 

But  if  a  leflTee  grant  or  aflign  part  of  his  eftate,  yet  the  Thid, 
entire  privity  of  contra£l  is  not  at  an  end,  and  the  lefTee  Cro.Eii».63^ 
Would  it  feems  remain  liable  on  bis  covenant  to  pay  the  -  ' -r 

entire  rent,  for  he  cannot  apportion  it.         * 

LefTee  of  tithes  covenants  for  him  and  hii  "  afligns,'*  3  wiir.  25. 
that  he  will  not  let  any  of  the  farmers  in  the  pariih  have 
any  part  of  the  tithes;  this  covenant  runs  with  the  tithes, 
and  binds  the  affignee. 

Where  a  covenant  is  for  the  benefit  of  the  eftate  demlfed, 
it  will  extend  to  the  aflignee,  though  not  named.      '  \  ' 

Therefore,  a  covenant  that  a  leflee  Oioold  refide  on  the  2  h.  bi,  r.  133. 
demifed  premifles  during  the  term,  was  held  to  extend  to 
his  aflignee,  though  not  named  in  the  covenant. 

The  affignee  may  aflign,  ahd  thereby  get  rid  of  his  fub(e*-  2  Atk.  545. 
quent  rent,  and  of  the  covenants  which  run  with  the  land:  "$!^°j2t?'  * 
and  as  he  may  do  fo  at  law,  fd  a  fortiori  imy  he  do  fo  in  JJ'^?''    * 
equity ;  for  though  the  tenant's  liability  on  his  covenant  to 
pay  rent  fubflfts  during  the  continuance  of  the  leafe,  not- 
withllanding  be  may  become  a  bankrurpt  and  be  deprived  of 
all  Iris  property,  there  is  no  perfonal  confidence  in  the  af- 
lignee of  the  lefl*ee,  and  when  he  parts  with  the  leafe,  he 
aifo  gets  rid  of  his  liability. 

But  an  aflignee,  who  afligns  over,  is  liable  to  covenant  buII.n.  P.  159. 
for  the  rent  incurred  during  his  enjoyment;  and  if  cove-  4M«>^"7*- 
nant  be  brought,  he  may  plead  that  before  any  rent  was  due 
he  granted  all  his  term  to  jf.  S.  who  by  virtue  thereof  en- 
tered and  was  poflefled ;  and  this  will  be  a  good  difcbarge 
without  alledging  notice  of  the  aflignment,  and  the  aflign-* 
ment  will  be  good  though  made  a  day  before  the  rent  due 
to  a  prifoner  in  the  Fleet;  nor  can  the  plaintiff  take  advan-        ^ 
tage  of  it  by  replying  per  Jraudem^  unlefs  he  can  prove  a 
truft :  it  was  the  Icflbr'sown  fault  and  folly  to  take  the  firft  ^       ^^ 
aflignee  for  his  tfcnant,  nor  is  he  without  remedy,  for  he  «*  ^'*<*  a3. 

S  2  may 
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IBM^  bring  eowNMQt  l^lil*  tbe  leflee,  or  may  4iftr«alipon 

Dmc.  444.  At  by  die  alBcpmciit  *•  title  and  poffeffory  right  paCi 

and  the  affignee  becomes  poffeUed  in  law,  and  dierofore 
U  oidy  liable  wbile  in  aSoal  poflieffioo«  to,  if  he  affi^  over 
before  a  breach,  though  Aw  aflignee  have  not  taken  aaaal 
poB'affien.  y«t  he  (the  fitft  aSgoec)  i»  not  liable  to  an  ac- 
"    tion  of  covenant. 

Ti^.RwA.3«7.     Jt  it  not  neceflarjr  that  notice  ihouW  be  given  to  the  re- 

I  sdk.  48.  verfoner  of  an  aflignmcnt  over.  '  In  an  afiion  againft  the 
ci^gnee  of  1^  term*  the  plea  of  an  aiEgnment  over  ought  to 
ibew  thai  fuch  affignmeot  over  w»«  made  after  the  affigB* 
•  Qient  ftaif  d  in  the  declaration:  bat  if  it  doe«  hot»  00  ob- 
jeaion  can  be  made  againft  it  after  replication  that  foch 
n^gnmentovcr  waa  &attdttlcnt. 

»  sbotf.  3W.        Where  there  a  an  exception  in  a  leafe  of  an  entry. 

I  saik. !»«.      ^  jijj^y  JO  ^^  ia  ^  kitchen,  and  a  paffage  for  that 

purpefe.  a©  aaion  *iU  He  againft  an  affignae  for  hindering 
the  leflbr;  for  «  covenant  relaung  to  a  way  or  other  profit 
sfftwuhe  foes  with  the  tenefflent  and  bind*  the  ^Jignee. 

^  Att  tw.       If  *  »w  1«^  Jof  y««»  ^  **•«  ^*^^  coveowu  for 
co^nt(E.3.)  irim  aai  hii  affigoi  to  pay  the  rent,  fo  long  at  he  and  they 
sa^^..       ^^y  ^^^  ^^  poffefiott  of  the  thing  let.  and  the  leffee 
affigns;  the  term  expire*,  and  the  sJfignee  continuei  the 
poflbffionaftorwardt;  ai»  aaion  of  covenant  will  lie  apinft 
him  for  rent  bahind  after  the  expiraUon  of  the  term  j  for 
though  he  it  notan  affignee  ftriaiy  according  to  the  rulet  of 
law,  yet  he  fliall  be  accounted  fuch  an  affignee  at  « to  per- 
form the  cnvenantfc,  , 
4T  R  ,».          Towhiftg  the  difierence  of  debt  and  covenant  againfl  an 
woy.  Max.  91.  aJBgnee,  it  is  extremely  clear  that  a  petfon  who  eqters  mto 
an  expreft  covenant  in  a  leafe,  cqnlinuet  Uable  on  his  co- 
venant,  noiwUHftanding  the  leafe  be  afligned  over.    The 

diftinaion  between  the  aBionsof  debt  and  covenant,  which 
was  ukan  in  e«ly  times,  U  equally  clear:  if  the  leflee 
.fl««  over  the  leafc,  and  the  leflbr  accept  the  aflignte  as  b,s 
leflee.  either  tacitly  or  exprefsly,  it  appears  by  theautho- 
ritie.  that  an  aOion  of  debt  wUl  not  lie  a^nft  the  or«mal 
kfleej  but  aU  thofe  cxfct  with  one  voice  declare,  that  if 
'  '     Ihere. 
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Aere  be  an  expre/s  covekant^  the  obUgadMi  ott  fwch  cav»*  • 
nant  ftill  continuct :  and  this  is  founded  HM  on  precedeuH 
only,  but  on  reafon;  for  whM  *  landlord  gmntli  his  leate, 
he  feleds  hit  tenant ;  he  trafts  to  the  &tll  and  rcfpbnfibilitf 
of  that  leftant ;  and  it  cannot  be  endoitd  that  he  ftoui4 
afterwards  be  deprived  of  his  adton  oh  the  MVenaUt  X% 
which  he  tmfted,  by  an  aft  to  which  he  cannot  6bjeCl  (as 
the  affignment  of  a  banlrapt*s  inteteft)  as  in  the  cafe  of  tiii 
etecntion.  In  fnch  a  cafe,  the  leffi>r  hat  no  choice  of  ski 
nnder- tenant;  fo.  in  the  priwipal  cafe,  the  aflignees  wei% 
bound  to  fell  the  term,  aiid  perhaps  they  might  all^  to  n 
perJTon  in  whom  the  lelTor  had  no  confiiience;  wfaerefotii 
the  leflee  was  held  liable,  notwithftandiog  hit  bankrui^ccy* 

Covenants  in  law,  tberefote.  or  implied  covenants,  do 
not  charge  the  affignee. 

Ndr  is  an  alfignee  liable  oti  a  covenant  that  relates  t« 
fomething  not  in  being  at  the  time  of  the  demife^  or  inorelf 
perfonal  or  collateral  to  the  thing  demUed;  as  to  pay  a  fnni 
of  money  ingrrffi,  to  build  den^o^  orthetike,  for  it  does 
not  run  with  the  land,  and  therefore  afl^gnees  aore  not 
boond  even  thoogh  they  bt  eieprefsly  named* 

Thns,  if  a  man  leafsa  fteep  dr  any  thinf  ptHbnal,  and  5  co.  17. 3  Rm. 
the  leflee  eovenaitts  for  himfelf  and  *"  his  ir%ns'*  at  the 
end  of  the  term  to  deliver  n]^  the  Iheep  or  thk^  fo  let^  or 
fuch  a  price  for  them  |  if  the  leflee  aflign,  this  covmam 
fhall  n^  bind  the  aiBgHee  {  for  it  is  b^  a  perfonal  oontria, 
and  waiHs  fnell  privity  as  is  bef We!^  At  leflor  and  the 
leffee  and  Ins  afligns,  by  reafon  of  the  revet flon. 

Tithes,  however,  are.  fa  far  affimiHtted  10  iind|  being  the  3  wiu  is. 
profits  thereof,  as  to  form  an  exception. 

As  the  aflignee  of  a  term  is  not  HaU*  oh  a  mere  eeDateral  dm.  jis.  ^^^ 
covenant,  therefore  where  the  lefl^  of  certain  prfcmi^fles 
c<nrenanted  to  pay  anntralty,  dnring  th^  tertt  of  twemy«<we 
years,  twenty  (hillings  to  the  churchward^tit  of  the  parifli, 
hivaiBgffee  was  held  to  be  lidt  liable. 

But  thoogh  generrily  a  peribMl  or  oaltateral  eovenam  eco  te.i 
afieds  not  an  aifignee,  yet  if  the  coteiiant  regard  femethllig  ^^'  ^*  ^'  '^ 
to  be  done  upon  die  land,  and  the  affigned  tte  ftatned, 
Aotigh^it  were  not  In  ht/ktg  at  Ae  tlAke  6f  the  demife,  ind 
he  in  fome  meafure  collateral,  as  to  butid  «  uMll^  etf  iHgi0 

S  3*  houfi^ 
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houfe.  upon  the  land.  Qc.  it  (ball  bind  the  affigqee;  becaure 
be  will  receive  the  benefit  of  it. 

Yet»  though  the  affignee  be  named  in  the  original  cove- 
nant, if  it  has  been  broken  before  aiTigiunenty  no  adion  will 
lie  againft  him  ;  for  be  (hall  not  be  anfwerable  for  a  breach 
which  he  never  committed. 
T  Bi.  R.  351.         Thus,  where  the  leffee  covenanted  to  pull  down  certain 
5Bur,ia7».*.c-  old  houfcs.  and  rebuild  Others  within  feven  years,  but  did 
not  perform  the  covenant,  and  at  the  end  of  feyen  years 
affigned ;  an  a£lion  was  brought  againft  the  aflignee  and 
held  not  to  lie;  the  breach  being  complete  before  the  af- 
Saik.  199.         Cgnmeni :  had  the  covenant,  however,  been  broken  before 
iLdKaym  388.  ^j^^  affignmcnt,  as  if  the  leffee  had  afligned  before  the  time 

expired,  the  aflignee  ^ould  have  been  liable. 
r7i/eair/«,p.259.  Neither  is  an  aflignee  liable  for  th^  breach  of  any  cove* 
viy!ull%i.  nant,  as  for  rent  due,  after  he  has  afligned  over  his  term; 
"Show,  340.  bccaufe  the  privity  of  cflate  is  gone :  and  this  though  the 
Co.  Lit.  3.  «.  aflignment  over  be  made  without  notice  to  the  leffor;  and 
^^****  though  fucb  aflignmcnt  go^  %o  the  feme  covert;  for  fliet 

may  purchafe. 

Doug.  764.  The  aflignee  therefore  of  a  term,  declared  againft  as  fuch, 

is  not  liable  for  rent  accruing,  after  he  has  afligned  over, 

though  it  be  ftated  that  the  leffor  was  a  party  esteeming  the 

affignment,  and  agreed  thereliy  that  the  term,  which  was 

determinable  at  his  option,  fiiould  be  abfolute. 

Com.  Dig.  tit.       Yet  where  a  brea(:b  is  continuing  it  fliall  be  otherwife ; 

Covenaat  ;B.)    ^  [f  ^  covenant  be  to  repair  within  fuch  time  after  notice, 

if  the  leffee  does  not  repair  upon  notice  by  the  aflignee,  co* 
ven^nt  lies ;  though  it  was  out  of  repair  before  the  affign- 
ment. 
Bitd.  8S.  A  rent  Diall  not  be  decreed  againft  the  aflignee  of  a  wine- 

licence  Jeafe,  who  purchafed  without  notice  of  the  rent; 

for  the  rent  does  not  run  with' the  licence,  but  is  due  upon 

the  GontraQ  only* 

S  Wtts.  33.  ^  covenant  not  to  aflign  generally,  muft  be  perfonal  and 

collateral,  and  can  only  bind  the  leffee  himfelf ;  for  there 

never  can  be  any  aflignee. 

Bac  Abr.  tit.        As  an  affignee  fliall  be  bound  by  a  covenant  real  annexed 

Coyeiiaiit  (E.5.)  j^  ^jje  ^ftate,  and  vhich  runs  along  with  it,  fo  fljall  he  take 

advQintage  of  fi^cb* 

Therefore, 
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*  Therefore,    if  the  leflbr  covenants  to  repair,  or  if  he  Hid. 
grants  to   the  leflee  fo  many  eftovers  as  will  repair,  or  .     . 
tliat  he  dial  1   bum  within  hi»  hoafe    during  the    term  ; 
thefe,  as  things  appurtenant,   (hall  go  with  it  into  whofe 
hand  foever  it  comes* 

So,  if  a  man  leafes  land  to  another  by  indenture,  the  co«  ^^'<'« 
venant  in  law  created  by  the  word  *'  demife,"  (hall  go  to 
the  aflignee  of  the  term,  and  he  (hall  have  advtantage  of  it. 

But  though  generally  an  aflignee  of  a  term  who  com<»  in 
by  a£l  of  law,as  well  as  by  deed  as  by  fiatute-merchant,  (hall 
have  the  benefit  of  covenants;  an  alfigneeof  a  leafe  by  eftop- 
pel  is  an  exception  to  the  rule  ;  for  there  i&  a  difference  Cro.  EUt.373 
where  a  covenant  is  annexed  to  a  thing  which  of  its  nature  ^^7* 
cannot  pafs  at  the  firft  without  deed,  and  where  not ;  for  in 
the  firft  cafe,  the  aflignee  ought  to  be  in  by  deed,  otherwifc 
he  (hall  not  have  advantage  of  the  covenant. 

If  one  by  indenture  leafe  an  houfe  for  forty  years,  and 
the  lefTee  covenants  with  the  leffor  that  he.  will  fufficiently' 
repair  the  houfe  during  the  term^  and  that  the  leflbr  may 
enter  every  year,  to  fee  if  the  repairs  are  done  ;  and  if  upon 
viewof  the  \tSox  it  was  repaired  according  to  the  agreetiient, 
that  then  the  leflee  (hould  hold  the  houfe  for  forty  years 
after  the  firft  term  ended,  and  the  le{ree  grants  to  another  all 
the  intereft  rn  the  term  and  terms  which  he  had  in  the  te- 
nements, and  after  the  firft  term  ended,  the  aflfignee  (hall 
not  take  the  benefit  of  this  agreement. 

But  if  A.  leafes  a  houfe  to  JS.for  years  who  covenants  to  sac.  Abr.  mp 
repair,  and  that  A,  his  heirs,  executors,  and  adminiftrators,  '''"'* 
may  at  all  times  enter,  and  fee  in  what  plight  the  fame  is; 
and  if  upon  fuch  view  any  default  (hall  be  found  in  the  not 
repairing,  and  thereof  warning  (hall  be  given  to  J3.  his  ex* 
ecutors,  £?c.  then  within  foonnonths  after  fuch  warning 
fuch  default  Aall  be  amended,  and  afterwards,  the  houfe  in 

default  of  B.  becomes  ruinous,  and  A*  grants  the  reverfion  . 

to  C  who  upon  view  of  the  houfe  gives  warning  to  £.  of  1 

the  default,  &c.  if  it  be  not  repaired  C.  may  have  an  adion  , 
as  aflignee  of  ^.  againft  B.  though  the  houfe  became  ruin-' 
ous  before  C*  was  entitled  to  the  reverfion ;  for  the  a£lion 
1%  qpt  founded  upon  the  ruinous  efiate  of  the  houfe,  and  the 

S  4  timo  \ 
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tiipe  wh«ii  il  ivft  hApp^md.  but  fior  not  repairing  witlua  the 
lime  appointed  by  tbo  cowoant  after  the  warning. 

Cro.  Eiiz.  863.      Hut  an  aiCgoec  (haU  not  have  an  a£Uon  upon  a  breacK 

of  covenant  beCore  hi$  own  tine* 

The  aifignee  of  a^erm  may  take  advanuge  of  a  covenant 
againft  the  affignee  of  the  rever fion ;  and  be  nuy  have  this 
remedy  by  way  of  ret^tr  againft  fucb  alSgnee. 

UiJ.  Therefore  wber6  J.  leafed  lands  to  B.  for  two  hundred 

years»  and  by  the  lane  deed  covenanted  for  bimfelf,  his 
heirs,  andaifigna,  wkh^.  hisexecntors,  andaffigns.that  if 
B*  were  didurbed  for  refpite  of  homage,  or  enfcnrced  to  pay 
•  any  charge  or  iflnes  loft,  he  Oiould  withhold  fo  much  of  his 
rent  as  he  fbould  be  enforced  to  pay,  and  A*  grants  hi$  re* 
yerlion  to  C,  and  B.  aifigna  ihe  torm  to  D.  J},  may  take  the 
benefit  of  thia  covenant  aguuft  a  for  U  nms^  with  the  land. 

a  Vera.  413.         ^^  affigncc  fliall  not  be  prevented  <rf  a  benefit  allowed  by 
law  for  the  avoidance  of  a  rent* 

At  common  law,  00  grantee  or  affigaee  of  a  reverfion- 
could  taJ^e  the  benefit  or  idvaotage  of  a  condition  for  re* 
entry.  It  was,  therefore^  ena£ked  by^flat*  ^  H^^  c^  34* 
that  all  perfons  graateea  ot  the  reverfion  of  aoy  lands 
from  the  king»  of  gwiteea  or  affigoeei  of  any  common 
perfon,  their  heirs.,  execmora,  fncceffors,  and  affigns, 
(hall  have  like  advaota^^e  afunft  the  leflees^  &c.  by  entry 
for  non-payment  of  rent,  or  for  doing  wafle  or  jother  for- 
feiture, and  the  fame  remedy  by  a^oa  only  for  not  per* 
forming  other  conditions,  covenants,  and  agreements  con*-* 
tained  in  the  rai4  leafes,  as  the  leffiurs  or  gcantors  them* 
felveshad* 

T>,   ^  r,      .       On  this  itatute  it  it  to  be  obfcrvcd,  -     - 

£fp«  W«  P»  293* 

Co.  Lit.  21  ^  tf.      1 .  ^That  as  the  worda  of  the  ftatnte  are  againft  leSeeSa  it  * 
^    ^*  does  not  extend  to  covenants  upoa  eftates  in  feoori^tiiil,- 


but  only  upon  leafes  made  for  life  or 
c©  Lit  lie, *•      ^*  "^^^^  *^  affignce  of  part  of  the  eftate  of  tl^e  reverfion^* 
may  take  advantage  of  the  condition ;  aa  if  leflee  (or  life 
be,  ^c.  and  the  reverRon  is  granted  for  life  i  fo  if  Jeflee' 
for  years,  f^c.  be,  and  the  reverlioa  is  gr^uUed  for  yean,  ' 
the  grantee  for  years  (hall  take  advantage  of  the  condition  in 
refpe£l  of  the  word  **  executors*'  in  ibe  aQ. 

3«Boi 
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3»  BiKt  a  grantee  of  part  of  the  reverfion  QialL  not  take  Bid, 
mdfvaati^  oC  the  condttioa ;  at*  if  the  leafe  be  of  three  acres, 
refecviog  a  rent  upoa  conditioOt  and  the  reverfion  Is  panted 
of  two  acres,  the  rent  fltall  be  if^portioned  by  the  a&  of  the 
parties,  but  Ae  condition  is  doftroyed,  for  that  it  is  entire  and 
sginnfi  common  right,  except  indeed  in  the  cafe  of  the  king« 

4*  Wboever  conies  in  by  the  a£l  of  the  party,  as  by  bar*  au, 
gain  and  fale  of  the  leverfion^  or  by  grant  of  the  reverCon 
in  fee  to  the  ofe  of  A.  is.  an  affignee  within  the  ilatute,  as 
the  baiguneein  the  one  cafe,  and  jf^  inthe  other* 

Bot  foch  as  conlie  in  merely  by  afi  of  Is^w,  as  the  lord  by  TM> 
efcheat,.or  are  in  of  another  eftate,  fllall  not  take  benefit 
of  the  fiatute* 

5«  The  grantee  (hall  not  take  advantage  of  a  condition  Cr0.j9c.4js. 
before  he  has  given  notice  to  the  leffee,  but  he  may  of  a 
^sovenanti 

6.  Hm  gnntee  or  affignee  fliall  take  advantage  of  fach  Co.  Lit.  1x5.  ii* 
conditions  only  as  are  incident  to  and  for  the  benefit  of  the 
seyerjEon;  as  rent,  wafte,  repairs,  making  fences,  fcourbg 
ditches,  prefccving  woods,  or  fnch  like ;  and  not  for  the 
fxyment  of  any  fnm  in  giols,  the  delivery  of  corn,  wood, 
or  the  like.  So,  *'  other  forfeiture'*  relates  to  (bch  things 
jBS  are  incident  to  the  reverfion  and  nm  with  the  land. 

7«  The  ai&gnee  of  the  leffor  may  maintain  covenant  againft  %  Show.  134. 
the  leflee  after  the  leffee  had  affigned,  and  he  had  accepted 
rent  from  the  affignee,  for  fuch  is  within  the  ftatute* 

So,  an  affignee  of  a  reverfion,  who  hath  accepted  rent  Cro.  jac.  51^1^ 
from  the  affignee  of  the  term,  may  maintain  covenant  againft 
the  executor  of  the  leffee,  or  the  affignee  of  the  term,  for  a 
bnach  of  covenant  running  with  the  land,  though  it  be 
tommitied  after  the  affignment  of  the  reverfion. 

But  othervrife  it  is  of  a  covenant  in  land,  which  is  only     j^/^.  ^23. 
cteaiedby  the  law,  or  of  a  rent,  which  is  created  by  reafon 
•C  the  contzaft,  and  is,  by  reafon  of  the  profits  of  the  land, 
wherein  none  is  longer  chargeable  with  them  than  the  privity 
9i  efiate  continue  with  them* 

8.  tbt  furienderee  of  a  copyhold  reverfion  may  bring   ,  ^^^^  ^g  « 
debt  or  covenant  againft  the  leflee  within  the  e<)uity  of  this 
fiatute,  for  it  is  a  remedial  law,  and  no  prejudice  can  arife 
-to  the  1^. 

With 
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mmedf  a^ikimmtf  lih^  tart  zkh  »oe»ifiilewB  te  im  aAwi 

«fuk]p  wiU  lUtt -sonif  A  ^ttua  t9t«pair,  thcNi§brlM:fattd  tte 
vhole  tfllcnefk  m  biM;  «iAit1viii(||b  it  »mK  -!»••««%'  Mljr 
tO'liA^tf  at:tf(lgntaaHI  <r0tte  .wUio^MnH^  Ivfaoi^lUBiliouU 
hK^^  ttdMii^  a  d«f  ivaiivtiufiv^  bfL^bidiilDtaM  ]|#  JMiuMiM 
be  liable  at  faM^. 

Bsi  j»  4afe  cwan^i  4i4iM{  \fadr  latit  aBgiteti^  Am^^  !he 
a««r  emaatd^  and^  tafd  tddt'hhP^tHWNguga  ttMiii|p..^NFa#bf 
Jaw  compelled  to  pay  the  rent,  and  having  faiM  iil^tf^ity 
co«Idba!r«nipne)idf«    ' 

(£wfia  at;Jairh(fir«^ratfw,'ifaiMriiii90(&gfleM^  1^ 
of  mortgage,  (inftead  of  an  undenleafe  being  mad^)  4iMl-« 
daufe  of:  mitnctfAaa^,  •  thto '  liHror -  o^Htaoc  <  (W^^  th^Sk  nMMga^e 
aaafligfire  cieadlith0eAait,'ri)|lt^.  Mll^v  tAteltfftv  tfi^.  of «btf 
mongq^br,  mieaa{betTtlie.noi^ga^bflvbMiiiffttf4if«f,  «ii« 
M«  the  fflortf^ee  baa  lAaii  aftua^fkftMr.* 

II  miirtga^wl  awitgagaei  nftka  a-kaft  ki^  ^vKi^^iM 
coTonailta^far  Aarrani  a»d i«pfi}rs*aftrotiIy^#i(b  the fttorl^ 
gagor  a&d  &is  aligm»^>tlle'  dC^five^df  (liter tiMrtgag^eaniiM 
Maintain  ao  ^ton-fol^  Aa'tae^Mrh-ot'tfaefe  ew^enant«.  be- 
caufe^  tba}r^  aae  colkteiM  IN/Iif  s- grantoi^r  tnttt^tn  f  he^  ^^ 
and  thertteredonotruii  wifb-it. 

But  if  tkc-tenam'for  aterm  etj^nv^y-tWeftrfffby-Mtif  of 
nortgagf,  atid  the»  jrfni^ftli  iRe»tt*tg«fg»ft*iif  ar  fedfe'fb* 
al  IhorMr  term,  i«  w^h-the'coVeiiWrt5-f«'  tite  ftm  anrf  reii 
faiM  ai«*oiylyVitht{mtncYt^orat#cl^Ms'<li|^^  and-'tfie 
intercfls  of  rfte  nioftgagof  att»^ttt«Hgagee  bWoitt6  rt^ 
gotihed  ditrtng  the  fcafc*byHTrfc¥a«*>i*raetj^fi»rit4g  their 
aftates,  itill  the-Mortgagor  mty^iriiHIiitf'an  aflldifofco» 
vcMnt  agarnrft  the4tf lie,  thie^e«irafeHf i  Mfo^^M f^^. 

Tbkit  frttifShreanntH'l^^pofMlaft  aWidtghtttentHien^M 
good  as  an  under-Leafe  againft  tMt^  P*^^  gf  aftttng^k.'  "^ 

Vfldar  «  provlfo  diat  ill  ^%lltMiHHf  •  df^  Mfe^  Ifel  t  'be 
f  Did,  ifviiec  enrdlkd,  uftd^ileal^  a!«'nM  kMfltf^^     '       ' 

An  ttfKkrila«fe»is'0*»^a»  aflgfotiH»il»itoille«efta  o&lHMi:« 
ing  a  forfeiture  under  a  provifo  not  to  aflSgn. 

It 
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It  has  therefore  become  ufual  to  infert  a  provifo  in  leafes.  ^  t»  &.  425. 
that  the  leSee  &c.  (ball    not  let,    Tet,  iranftfcr,  or  affign 
over  the  wholeorjwy^tfr^of  the  prcmiffes. 

An  under-leafe,  made  by  a  leiTee  for  years*  determinable  Cro.  jac.459. 
on  a  future  day  certain^  and  to  commence  immediately  on 
bis  death,  is  good,  he  dying  within  the  time. 

It  was  formerly  held  that  an  tclion  on  the  cafe  would  lie  4^0^  9« 
by  a  le&ee  for  years  againft  his  under*tenants  for  fo  negK-  ^ 

gently  keeping  his  fire  that   the  premiiFes  were  burned 
down ;  though  not  againft  a  tenant  at  will. 

But  by  ftat.  14  G*  3*  r.  28.  s.  86.  it  is  ena3ed,  that  no 
aflion,  fnit,  or  procefs  whatever,  (hall  be  had,  mainuined« 
or  profecuted,  againft  any  perfon  in  whofe  houfe,  charn* 
ber,  flablct  bam»  or  other  building,  or  on  whofe  efiate  any 
fire  fliall  accidentally  begin,  nor  fliall  any  recompence  be 
made  by  fucb  perfon  for  any  damage  fuffered  thereby,  any 
law,  nfage,  or  cuftom,  to  the  contrary  notwithftanding. 

The  landlord  or  original  leflbr  cannot  fue  an  under-tenant  Doa^.  rSj. 
on  a  covenant  for  rent  contained  in  the  original  leafe. 

An  under-leafe  of  the  whole  term  amounts  to  an  af&gn-  tiA.tMfm, 

But  if  the  lefibr  referves  the  rent  to  himfelf  on  granting  xstr.404. 
over,  it  is  an  nnder-leafe  and  not  an  aflignment,  though  he 
parts  with  the  whole  term. 

A  man  poffi^d  of  a  terra  for  twenty  years,  may  grant  rtie  f^/^  ^^^ 
lands  for  nineteen  years,  to  commence  after  his  ileath,  and 
it  will  be  good  for  fo  many  of  the  twenty  years  as  fliall  be 
unexpired  at  the  time  of  bis  death* 

An  afiion  will  lie  by  the  aflignee  of  a  reverfion  for  years  cro.Eli«.  5cC 
againft  an  nnder-le&e  on  a  covenant  to  leave  the  premiffes 
sn  repair. 


CHAPTER 


[     26$     ] 


CHAPTER  XII. 


0/  changes  happening  by  Marriage^  Bankrut4cy^  J^^ 
folvency^  er  Death :  wherein  rf  Devifees^  ExMaws^ 
and  Adminiftrators^  and  in  wJluit  cafes  they  are  iouud 
hyi  and  may  take  advantage  of  Covenanii* 


■MiJ. 


JBiJ. 


CioMget  ij     ^T^HE  marriage  is  a  gift  in  law  to  the  hufband  of  atl  the 

^^'bl^ic.       -        wifc't  chattels  real,  as  a  term  for  years  in  right  of  hia 

Btron^t  Feme,  vife ;  fo  of  efiates  bjr  ftatute-merchant»  ftatute^ftaple,  cle*. 

git.  &Ci  and  of  thefe  he  may  alone  difpofe,  or  forfeit,  or 
they  may  be  extended  for  his  debts. 

*^  But  if  he  males  no  difpofition  of  them  in  his  life  time,^ 

they  furvive  to  the  wife,  and  therefore  he  cannot  devife 
them. 

For  the  hulband  is  only  poflefled  of  a  term  in  her  right ; 
and  the  term  or  legal  intereft  continues  in  her. 

If  a  woman.  leflee  for  years,  takes  hufband.  who  after* 
wards  purchafes  a  neur  leafe  to  them  both  for  their  lives  of 
the  fame  lands,  this  if  a  furrender  in  law  of  the  firft  term» 
and  fiialt  bind  the  wife ;  becaufe  it  amounts  to  an  afiuai 
Afpofition  thereof,  which  the  hulband  had|>ower  to  male. 

t  Mod  43.  Hulband  poflefiiBd  of  a  long  term  in  right  of  his  wife., 

made  an  under-leafe  for  ten  years,  and  on  borrowing  money 
of  the  leflee  covenanted  to  grant  him  another  leafe  after 
the  end  of  the  ten  years,  to  continue  during  the  time  he 
had  any  right,  but  died  before  any  fucb  leafe  was  made :  it 
was  decreed  that  this  was  a  good  difpofition  of  the  term  in^ 
equity. 

s  Vera.  7.  So.  if  a  man  marries  a  woman  who  has  a  term  of  years 

fettled  on  her  in  truft.  the  hniband  may  as  well  difpofe  of 
this  truft  as  if  the  legal  intereft  was  in  her. 

Uid.  It  is  agreed   however  without    doubt    that  where   a 

term  is  afligfed  in  truft  for  a  feme  with  the  privity  and 

confeB^ 
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tonfent  of  her  lioibaiid»  the  bttlband  cannot  intermeddle 
with  or  difpofe  of  it. 

Even  whpre  the  boflbaad  was  poflefled  of  a  term  in  right  9  Mod.  44. 
ol  hit  wife  from  whom  he  was  divorced  a  min/i  &  th^ro^ 
he  heiag  about  to  fell  the  term,  an  iojunAion  was  granted  ; 
for  though  the  marriage  continues  notwithftanding  the  di* 
vorce«  yet  the  huflnnd  docs  nothing  as  hulband,  nor  the 
wife  as  wife* 

It  is  now  fettled  however  that  %  man  poflefled  of  a  term  ^  wuA  277. 
of  years  in  right  of  his  wife  as  execmriz  of  her  former  ^  ^'*  ^-  ^'* 
hulband  has  power  to  grant  and  convey  the  lame :  (or  the 
httflMad  may  adminifier  in  right  of  his  wife  without  her  * 

confent«  though  Ihe  cannot  adminifter  without  the  coafeot 
of  the  huftand;  and  if  the  hnfband  can  adminifier,  jW^ 
jixoris^  without  her  confent,  it  is  incident  to  the  power  of 
iadminiftration  to  fell  or  difpofe  of  a  term  of  years. 
.    If  the  hufliand  poffefled  of  a  term  for  feventy  years  in  Bi&  Ah.  tit 
right  of  his  wife,  makes  a  leafe  of  thofe  lands  for  twenty  ^^^^^'^ 
:ye«s,  to  begin  after  his  death»  this  is  good  and  fliall  bind 
the  wife ;  becaufe  the  term,  being  but  a  chattel,  he  had 
power  to  difpofe  of  it  wholly,  and  by  confequence  may  dif« 
.  pofe  of  any  leffer  intereft  thereout  as  he  thinks  fit,  and  this 

•  bang  a  prefentdifpofitiott,  which  he  cannot  revoke,  binds 
the  imereft  of  the  lands  iounediateiy,  though  it  takes  not 
tScSL  in  pofieffiott  till  after  his  death:  this  differs  therefore 

.  from  a  devife  of  fuch  term,  or  any  part  thereof  by  the  buf- 
baud,  by  his  will;  for  that  not  taking  eflE^ft,  nor  binding  the 
intereft  at  all  till  Jifter  his  death,  comes  too  late  to  prevent 
the  operatioa  of  law^  which  at  the  infiant  of  death,  imme^ 
diatdy  cafts  it  upoQ  the  wife  furvivtng,  and  fo  deCeau  and 

•  deftroys  the  operation  of  the  devife» 

Bnt  as  to  the  refidue  of  the  term,  whereof  the  huftand  /^/i. 
makes  no  dtfpofition  in  his  liCe-time,  the  wife,  if  Ae  fur- 
vivas,  will  be  entitled  to.  it ;  becaufe  as  to  that,  the  law  is 
left  to  take  place,  as  it  would  have  done  fer  the  whole,  if 
he  had  not  prevented  it  by  fuch  hisdifpofition  of  part* 
^     Yet  if  the  huftand  had  granted  away  the  whole  term  iiu. 
upon  condition  and  died,  though  the  condition  were  after* 
wards  broken  and  his  eaecutors  entered  for  breach  thereof, 
the  wife  would  notwithftanding  be  for  ever  hatred  to  claim 

1  any 
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toy  iotereft  in  the  faid  term ;  becaufe  there  was  a  total 
'  difpolition  thereof  by  the  huftand  in  his  life-time,  and  the 
:  breach  or  non-perfornlance  of  the  condition  was  perfe£lly 
cdntingent  and  uncertain :  befitles  that,  the  breach  of  the 
condition  happened  not  till  after  his  death,  and  fb  the  dif* 
pofition  continued  perfefiand  uninterropted  duritighis  life^ 
for  if  the  condition  had  been  broken  during  his  life,  and  he 
himfelf  had  entered  for  breach  thereof,  it  might  be  a  great 
queftion  if  the  wife  furviTin^  fiiould  not  have  the  term 
after  his  death,  becaufe  by  his  re-entry  for  the  condition 
broken,  be  is  reltored  to  the  whole  term  in  Jlatu  quo^  and 
then  being  poflefled  of  it  in  right  of  his  wife  as  he  was  be« 
4bre,  it  lieems  but  reafonable  that  the  wife  (hould  have  it,  if 
(he  furvived  the  hu (band,  as  (he  would  have  had  if  no  fuch 
difpofition  had  been  made»  (ince  that  difpolition  is  now  de^ 
feated  and  gone* 
•j^^'*  Alfo,  fuch  term,  whereof  the  hufband  is  pofTelTed  in  right 

of  his  wife,  may  be  extended  for  the  debts,  or  forfeited  fcfr 
she  crimes  of  the  huiband ;  for  thefe  are  legal  difpofitions 
thereofr  which  Oiall  bind  the  wif^. 

But  if  the  huiband  flionld  grant  a  rent,  common,  &c.  out 
of  fuch  term  an4  die,  this  would  not  bind  the  wife  furviv- 
ing,  becaufe  the  term  orpoflfeflion  itfeif  being  left  to  come 
entire  to  the  wife,  all  intermediate  chargesi>r  grants  there* 
out  by  the  bufband  determine  with  hii  death ;  for  the  title 
of  the  wife  to  fuch  term  has  relation  to  the  time  of  their  in- 
termarriage, and  fo  is  paramount  to  alt  collateral  charges  or 
grants  made  thereout  by  the  bufband  after. 
Iki.  So,  a  grant  by  the  bufband  of  the  herbage  or  veAure  6l 

fuch  land  which  he  held  in  right  of  his  wife  for  years,  will 
be  void  after  his  death ;  becaufe  they  are  part  of  the  land  it- 
feif, and  not  collateral  <o  it. 

If  the  bufband  and  wife  be  eviAed  of  a  term  which  he 
hath  in  right  of  his  wife,,  and  the  hufband -brings  an  ejed- 
ment  in  his  own  name,  and  hath  judgment  t6  recovef ,  this 
makes  an  alteration  in  ^e  term  and  vefls  it  in  the  hufband ; 
becaufe,  not  making  his  wife  a  party  to  the  recovery,  hft 
lakes  the  whole  wrong  to  be  done  to  bimrelf,-  and  confe-' 
quently  if  he  recovers,  it  mufl  be  by  virtue  of  that  ^  right 
whereof  he  was  difleifed.     • 

Hufband 
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Huibatid  and  wife    inake  a  leafe  for  yeats  by  indeh*'Bjc.Abr.  tit. 
lure  of  the  wife's  lands  referving  rent;  the  leffcc  enters;  ^""        * 
the  hufband  before  any  day  of  payment  dies,  the  wife  takes 
a  fecond  hufband,  and  he  at  the  day  accepts  the  rent  and 
dies:  it  was  holden,  that  the  wife  could  not  now  avoid  the 
kafe,  for  by  her  fecond  marriage  flie  transferred  her  power 
of  avoiding  it  to  her  hufband,  and  his  acceptance  of  the 
rent  binds  her,  as  her  own  before  fuch  marriage  would  have 
done ;  for  he,  by  the  marriage,  fuccee Jed  into  the  power 
and  place  of  his  wife,  and  what  (he  might  have  done,  either 
as  to  affirming  or  avoiding  fuch  leafe  before  marriage,  the 
fame  may  the  hufband  do  after  the  marriage. 

As  the  wife's  acceptance  of  rent  or  fealty,  &c*  will  make 
good  and  unavoidable  leafes  for  years,  made  by  her  and  her 
hufband  at  common  law,  or  by  her  hufband  folely,  if  they  be 
by  indenture  or  deed-poll ;  fo,  if  the  wife  die  before  her 
hufband^  the  fame  ele£lion  and  power  of  affirming  or  avoid- 
ingfuch  leafes  dcfcends  to  her  ilFue  or  heir:  for  fuch  leafes 
are  good,  till  thofe  who  fucceed  to  the  eflate  defeat  and 
avoid  them  by  their  difagreement  thereto. 

Therefore,  where  a  woman  tenant  in- tail,  having ifTue  by 
a  former  hufband,  after  his  death  married  a  fecond  hufband,- 
and  they  by  indenture  joined  in  a  leafe  for  years  of  the 
wife's  lands,  remlering  rent,  and  then  the  wife  died  with- 
out ilTue  by  the  fecond  hufband,  fo  that  he  was  not  entitled 
to  be  tenant  by  the  curtefy,  it  was  holden,  that  till  the  if- 
fue  by  the  iirft  hufband  entered,  this  leafe  remained  good , 
and  therefore  the  hufband  there  recovered  in  an  aElion  of 
covenant  againfl  the  lefTee,  upon  ifTue  found  for  him,  that 
there  waa  no  entry  made  by  the  wife's  ifTue ;  becaufe  till 
then  the  leafe  was  flill  fubfiiling^  and  confequently  the  lefTee 
bound  by  his  covenants  in  fuch  leafe. 

So,  where  a  man  feifed  of  land  in  right  of  his  wife, 
makes  a  leafe  for  years,. rendering  rent,  and'  then  his  wife 
dies  without  ifTue  by  him,  whereby  he  is  not  tenant  by  the 
curtefy,  but  his  eftates  determined ;  yet  he  may  avow  for 
the  rent  till  the  heir  hath  made  his  aflual  entry,  becaufe  th« 
leafe  was  at  firft  good,  and  drawn  out  of  ihe  fetfin  of  tl^e 
wife;  and  therefore,  till  the  entry  of  the  heir,  remains  goo4 
between  the  lefTor  and  the  lelT^e,  fo  that  the  Uffee  may 

mainuin 
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loaiyuin  ao  afiion  of  covenaot^  and  the  Ullbr  diAratn  and 
avow  for  lbs  rent,  till  the  heir  hath  eiuered* 

k  Silk.  4.  Tbebuibaiid  and  wife  made  aleafe  of  the  lands  of  the 

wife,  then  the  huibaad  died,  aad  t{ie  wife  married  again, 
and  this  feeood  'huibaad  accepted  the  rent :  adjudged ;  that 
by  fuch  .acceptance  he  hath  aiSrmed  the  leafe,  CTen  quoad 
tjie^wife  herfelf ;  becaufe  (he  had  refigoed  her  elefiion  to 
her  Second  huAand,  and  be  by  bis  acceptance  of  the  rent 
had  affirmed  the  leafe, 

''^^  ira  term  of  years  be  gmited  to  a  feme  covert  and  an« 

other,  or  if  a  feme  fole  and  another  are  joint-tenanu  of  a 
term  of  years  and  the  feme  Ukes  hufband^  yet  in  both  c^fea 
the  joint^tenancy  ftill  continoes,  for  the  marriage  makes  no 
fevennce  or  alterattoaof  it,  bat  gives  the  buiband  the  fame 
power  his  wife  liad  before,  by  an  aaoal  difpofition  of  he^ 
amety^o  break  the  joint-tenancy,  and  bind  his  wife*s  in« 
tertft  therein;  but  Without  fuch  difpofition;  the  joint-tenancy 
continues,  andif  thehiiibanddiesujthe  wliole  Ihall  go  ac« 
eordingly* 

x»/^  So,  if  fuch  joint^tesanta  are  oufted  of  the  term,  the  wife 

fliall  join  with  the  huibaod  and  the  other  joint-tenant  in 
.  eje&nent,  aad  the  wife  ihall  have  judgment  to  recover  as 
well  as  the  hufband;  and  if  in  foch  cafe  before  any  aCtual 
difpofition  made  by  the  hoftand^  his  wife  die,  the  whole 
term  fliali  go  to  the  furviving  joidt*4enaiit  and  no  part 
thereof  to  the  buiband :  becaufe,  though  tbe  hufband,  if  ha 
furvives,  is  by  law  to  have  all  chatteb  real  aad  perfbnal  of 
hit  wife's  and  this  term  was  a  chattel  real^  yet  the  title  of 
the  other  joipt-tenaot  to  have  tbe  whole  by  furvivorfliip, 
coming  at  the  fame  inOant  aad  being  the  elder  title,  (hall 
prevail  againit  the  hafiMukU 

Bac.  Abr.  t!t.        i^ltbough  by  the  marriage^  the  hufliand  and  wife  become 

(E.)  ^^^  perlbn  in  law,  and  therefore  foch  an  union  works  an 

extingoiOunent  orrevocatson  of  feveralads  done  by  her 

before  the  mairii^  yet  ta  things  which  would  be  mani^ 

felly  to  the  prejudice  of  both  hofband  and  wife,  the  bw 

'     does  not  make  her  aaavoiiL     ^ 

^^  Therefore,  if  a  femefoie  makesaleafe  at  will,  or  is  lef. 

fee  at  will,  and  afterwards  marries,  the  marriage  is  no  de« 
unaiaatioa  of  her  will,  foas  to  make  tbe  leafe  vdd;  nor 
'  can 
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can  Ibe  her&lf  ^Ubout  the  coofeot  p(  her  l^olbaod  i/titx* 
SDiiie  the  leafe  ia,either.cafe. 

The  h^ibafi^,  fis  bead  or  gQvernor  of  the  family,  has  an  Bac.  Abr.  n't. 
abfolute  power  over  the  chattels  real  andpeirfonal  of  which  ^*^'*  ^  '* 
he  is  poflefled  in  right  of  his  wife,  to  diipofe  of  them  as  he 
thinls  proper,  and  no  aCl  or  concurrence  of  hers  is  of  any 
avail,  either  in  confirming  or  controuling  fuch  dirpofitiom* 

Therefor^,  if  an  exprefs  conditipn  (as  to  pay  rent}  h^  an*  Co.  Lit.  146.  h. 
nexed  to  the  effiate  of  a  woman,  who  takes  hnfband,  the 
laches  of  the  buiband  to  perforqi  the  condition,  lofi^  tl^  eft 
tate  for  ever. 

But  the  IjiGhei  of  the  huiband.tp  perform  a  concjition  in  Bid.  ijj.i. 
law,  which  dpes  not<rejuire  Ikill  or  confidence,  (as  not  to 
alien  in  fee)  does^npt  prejudice  his  wife. 

The  real  eftate  however  of  .the  feme  is  under  a  diflferent  Bac:  Abr.  ^r 
regulation  from  that  by  which  her  chattels  real  and  per-      *'    ' 
fonal  ^e  governed,  for  it  is  lender  the  power  of. the  huf* 
band  no  longer  than  during  the  coverture,  and  therefore  any 
difpofition  9f  it  made  by  him  alope  may , be  defeated;  alfo, 
all  charges  laid  op  it^by  him*  fall  off  with  his  death. 

Bat  the  buiband  (luring  coverture  may  take  the  rentsaqd  Com.  Dig.  tit. 
profits  of  the.  whole  eftate  of  his  wife :  and  as  he  has  tl^fole  (o^''  ^     ^"^ 
dilpofition  of  ajl.intereiis.Qf  his  wife,  he  may,  for  an  intereft 
which  vefts  ^nthe  wife,  or  accrues  to  her  fduring  coverture, 
cither  fue  alone,  or  with  his  wife. 

If  a  feme  fole.  hath  right  to  have  comojion  fpr  life,  and  Q^e  Bac.  Abr.  tit. 
ukes  hu{band,.and  be  is  hindered  in  t^kjpg  the  coQimon,  he  V^\*' 
may  have.an  a£lion  alone. without  his  wife,  it  being  only  %o 
recover  danjages. 

But  if  baron  and  feme  are  dtfleifed  of  the  land  of  the  bul 
f^me,  they  muft  jphi.in  a^  aftion  for  the  recovery  of  tibe 
lapd.    . 

If^.  demife  ajbpuforto  B.  for  years,,  and  ^..  covenants  %o  iM/n  «• 
fei^air  the  faid  .houfe  durii^g  the  term,  a^d  afterwards  ^. 
grants  the  r^verfion  to  baron  and  £eme,  C^f .,  the  baron  may 
have  an.a3ion  aloae  upon  this  covenant. 

BjLit  if  lands  be  conveyed  with  a  covenant  for  further  af-  Cro.  Car.505. 
furance  to  buiband ,  and  wife,    (he  mull  be  joij^d  with 
hifn  in  an  a£lionior  the  breach  of  fuch  covenant, 

T  in 
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Bac.  Abr.  ut  In  thofe  cafes  where  the  debt  or  caufe  of  a&ion  will  fur- 

*"'^'  Vive  to  the  wife,  the  hufband  and  wife  arc  regulaHy  to  join 

in  the  aflion ;  as  in  recovering  debts  due  to  the  wife  before 
marriage,  in  a£Eions  relating  to  her  freehold  or  inheritance* 
or  injuries  done  to  her  ]perfohI 

Com.  Dig.  tit.        In  other  cafes,  as  in  a£lions  fo^  a  profit  accrued  during 

B^ron  and  Feme  ^^^  coverturc  to  the  huftand  in  right  of  his  wife,  in  whi<;h 

the  huiband  itiay  fue  alone  or  join  with  his  wife,  it  is  the 
more  fure  mode  to  join. 

Uid.  (O.)  If  there  be  a  leafe  by  the  Wife  dum  fola,  payment  of  the 

rent  ought  to  be  to  the  hu(band ;  and  payment  to  the  wife 
without  the  hufband's  order,  though  there  be  no  notice  of 
the  marriage,  (hall  not  difcharge  the  leflee.  [^or  other  matt, 
ter  rtlative  to  this  fubje£l  fee  ante  p.  82,  Sc."] 

OfChMgithy      The  legal  right  that  the  landlord  has  to  diftrain  the  goods 
Bankruptcy,  q\  his  tenant  for  rent  in  arrear,  is  not  affeSed  by  the  te- 
nant's bankruptcy  while  the    goods  remain  on  the  pre- 
mi  (Fes. 

I  Atk.  105.  j'0j  a  landlord  is  conlidered  in  a  higher  degree  than  'a 

common  creditor,  and  it  would  be  hard  to  preclude  him 
from  diftraining,  where  there  are  goods  on  the  premifles*. 

Hid,  io4«  'I^c  iffuing  a  commiffion  of  bankrupt  therefore  againft 

a  tenant,  and  the  toeflenger's  pofleflion  of  his  goods,  does 
not  hinder  the  landlord  from  dillraining  for  rent ;  for  this 
is  not  fuch  a  cuftodia  legis  as  an  execution  is,  and  there  tdo 
the  law  allows  the  landlord  a  year's  rent :  in  fa&,the  aflign- 
ment  of  the  commiffioners  of  the  bankrupt's  eftate  and  ef. 
feds,  is  only  changing  the  property  of  thegodds;  therefore 
while  upon  the  premifles  they  are  fiill  liable. 

iBid,  103, .,  The  landlord  may  dillraih  the  goods  for  his  entire  debt, 

even  after  aflignment  or  fale  by  the  affignees,  if  the  goods 
are  not  removed :  the  reafon  is,  becaufe  no  provifion  'is 
made  in  the  cafe  of  bankruptcy  by  the  ftatute  (8  Ann. 
c,  i^.}  which  gives  the  landlord  a  year's  rent  on  executioils* 

Cookers  B.  L.         But  it  is  a  principle  that  a  landlord  has  no  lien  in  fucb 

cafe  after  the  goods  are  removed  from  the  premifl*es. 

I  Bro.  427.  Therefore  if  the  landlord  negle£ls  to  diftrain,  and  fuffers 

101^10%.  ih^gQQjj  ^Q  jjg  f^ij  by  ^he  aflignees  and  removed  from  oflF 

the  premifles,  he  can  only  come  in  on  an  average  with  the 
reft  of  the  creditors*' 

'  Alfo, 
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Alfo,  if  landlord  prove  his  debt  for  rent  under  the  cotfl-  thid.  104. 
miffion  and   fwear  that  he  has  no  fecuriiy,  he  thereby 
waives,  it  (hquld  feem,  his  right  to  diflrain ;  and  the  veii- 
dee  of  fuch  goods  undir  the  aflignefe  will  be  entitled  to  ^he 

« 

goods. 

So,  a  landlord  who  petitions  to  be  paid  the  rent  in  ar-  md.  loj. 
rear  at  the  time  of  the  commiffion  being  taken  out,  fevto 
years  after  the  effeas  had  been  fold  by  the  altignees,  was 
conGdered  only  as  a  common  creditor,  and  compelled  to 
come  in  pro  raia^  his  demand  being  a  fiale  one. 

A  mortgagee^  who  has  paid  the  arrears  of  rent  on  a  bank-  IM. 
Jrupt's  eflate,  unlefs  he  has  an  order  of  the  Court  of  Chan- 
cery to  fiand  in  the  landlord^  place,  fliall  not  be  preferred 
to  the  creditors  under  the  commiition. 

Where  on  goods  being  fold  under  a  dittrefs  for  rent,  a  Codke'»B.L» 
balance  remained  in  the  hands  of  the  confiable,  the  tenant 
or  his  reprefentative  could  only  come  in  for  his  proportion 
with  the  other  creditors :  if  any  thing  had  remained  in 
fpecie  it  might  have  been  different,  but  in  this  cafe  the 
money  was  embezzled.  ^ 

So,  the  commiflioners  may  fell  all  lands  and  tenements  iS/^.3^9. 
which  the  bankrupt  had  at  the  time  of  his  bankruptcy  in 
fee-tail,  for  life,  or  years,  rents,  annuities,  reverfions  and 
remainders,  and  alfo  any  future  or  contingent  iniereft  in 
land. — So,  they  may  fell  terms  of  years.  n/d,  aij. 

If  there  be  two  joint- tenants,  and  the  one  becomes  bank-  Uid.  350. 
rupt  and  dies,  the  bankrupt's  part  it  fhould  feem  Oiall  be 
fold,  and  there  (hall  be  no  fufvivorOiip. 

If  the  bankrupt  be  feifed  in  right  of  his  wife,  the  com-  Bid. 
miflioners  may  fell  during  coverture* 

So,  the  aflignees  are  entitled  to  the  benefit  of  an  equity  *  Vera.  9«. 
of  redemption. 

But  they  are  not  entitled  to  the  benefit  of  a  covenant  for  Uid. 
the  renewal  of  a  leafe. 

By  the  flat.  21  J.  1.  c.  19.  j.  24.  lands,  goods,  &c. 
whereof  an  extent  or  execution  is  ferved  and  executed  be- 
fore  a  trader  became  bankrupt,  cannot  be  afligned ;  nor  can 
lands  be  affigned  if  a  ilatute  be  extended  upon  them,  though 
the  liberate  was  not  fued  before  the  bankruptcy. 

The  commiflioners  cannot  alBgn  a  leafe  wherein  a  con-  «  T.  R.  13]. 

T  2  ditton 
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dition  1$  contained,  making  tte  Icafc  void  on  the  tenant 
commiiting  an  aft  of  taiikruptcy  whereon  a  commtflim 
fliall  iffue  J  for  fucfe  a  provifo  is  legal,  and  the  landlord  miy 
re-enter  by  virtue  thereof. 
Cooke'iB.  L.  It  has  been  determined,  however,  that  the  commiffioners 
i^kr,48o.     may  affign  a  leafe  granted  to  the  bankrupt,  in  which  there 

is  a  provifo  that  the  leflcc,  his  cfxecutors,  or  'adminiflratpra 

(hall  not  affign  without  the  leflor's  confent  in  writing. 

Doug.  184*  An  affignee  of  a  bankrupt,  a  dcvilce,  aAd  a  ^erfonal  re- 

prefentative,  andone  whopurchafesajterm  from  the  flieriflf 

under  an  execution,  are  affipoiees  in  law  to  the  purpofe  of 

being  liable  to  aftioni  on  a  covenant  for  rent  in  a  leafe  to 

the  bankrupt's  devifor  or  inteftate. 

T  Efp.  R.  S33.        But  the  ai&gnees  of  a  bankrupt  are  not  liable  for  the  rent 

r^BL%?'*  of  premiffes  affigned  to  them  by  tlie  comniiffioners,  unlefs 

they  take  poOeffion. 
1  Efp.  R.  283.       Neither  are  the  affignees  liable  to  an  aftion  of  covenant 
.  for  rent,  arrear  accrued  fubfequent  to  the  bankruptcy,  of  prc- 
mifles  which  had  been  the  bankrupt's. 
Cooke'f  B.  L.        Copyholds,  though  not  aflefted  by  an  extent  or  other  ex- 
35i«  ecution,  are  within  the  operation  of  the  ftatutes  refpefling  « 

bankrupts,  being  indeed  exprefsly  named  in  the  13th  £/f  2. 
and  may  therefore  bq  affigned  by  the  commiffioners. 
nid.  351.  '^'^^  ^^^^  "  ^^  ^^  compounded  with  for  the  admiffion,  by 

the  exprefs  provifion  of  the  fbtute :  but  if  the  commif* 
fioners  fell  a  copyhold » and  the  vendee  tenders  to  the  lord  a 
competent  fine,  (which  on  a  furrender  is  generally  one  year's 
full  value,  [2  Bur.  32.}  which  he  refufes  and  will  not  ad* 
mit  the  vendee,  he  may  enter; 
/M  The  bargain  and  fale  by  the  commiffioners  binds  the  co« 

pyholder  and  bars  his  efiate,  and  he  is  no  copyholder  after 
the  bargain  and  fale  is  enrolled.    . 
^'^  If  the  copyhold  be  conveyed  to  the  general  affigneerthey 

will  be  confidered  as  vendees  and  muft  pay  the  fine. 
Ihid.  3S3.  Therefore  to  avoid  a  double  fine,  they  are  ufually  con- 

veyed to  the  purchaferin  the  firft  inftance. 
Cia/tgerfylw      Refpefting  the  change  made  in  the  fituation  of  landlord 
ttS^dA,  ^^  ^^'^ant  by  the  infolvcncy  of  either  of  them,  it  is  to  be  ob- 

ferved  that  the  Infolvent  Afts  are  occafional,   and  ufu* 
ally  enaft.  That  any  perfon  whofe  debts  do  not  amount  to 

loo/* 


Chap.  XII.]  iy  Marriage^  ^c.  877 

leo/.  (or  800 /•  or  300/.  as  the  particular  Aft  prefcribes) 
may  on  giving  notice  fourteen  days  before  to  bis  creditors* 
and  delivering  up  upon  oath  all  his  effefis  (bedding,  apparel* 
and  implements  of  trade  only  excepted)  be  difcharged  on 
"petition  to  the  court  from  whence  the  procefs  iflued.  or  to 
the  feflions* 

All  interefts  in  lands,  therefore,  and  chattels  real,  muft 
be  inierted  in  the  fchedule  which  is  to  contai^  an  enume« 
ration  of  the  infolvent  debtor's  eftate  and  effeCb,  upon  ex- 
ecuting an  affignment  and  conveyance  of  which,  for  the 
benefit  of  the  creditors  at  whofe  fuit  he  is  in  execution,  he 
(hall  be  difcharged;  unlefs  the  creditor  infift  on  his  deten- 
tion and  agree  to  allow  him  weekly  a  fum  not  exceeding 

But  where  there  is  a  bond  with  a  penalty,  and  alfo  a  deed  Dosir*  9h 
of  covenant,  and  the  tenant  takes  the  benefit  of  an  Infol- 
vent Afi,  whereby  the  bond  is  difcharged,  he  is  ftill  liable 
on  any  future  breach  of  his  covenant ;  unlefs  fpecially  faved 
hy  the  ftatute. 

The  alteration  that  is  eflfeded  by  the  death  of  the  landlord    dMKges  ly 
or  tenant  has  reference  to  a  devifee,  or  an  executor  or  ad^       i'sm. 
miniftrator;  for  as  to  the  heir,  he  is  out  of  queftton,  asfucb, 
with  refpefi  to  a  chattel  intereft. 

As  no  man  is  prima  facie  ever  to  be  looked  upon  to  die 
inteftate,  devifees  are  firft  entitled  to  our  confideratton. 

By  the  fiatutes  3s  and  34  H.  8.  c.  i.  j.  5.  a  man  may  de« 
vife  a)l  his  lands,  tenements,  and  herediuments,  reverfions 
and  remainders. 

So,  if  a  man  has  a  rent  for  him  and  his  heirs  for  the  life  ^^'  ^^*'  1^^' 
of  B.  be  m|iy  devife  it. 

So*  an  intereft,  though  it  be  in  contingency,  may  be  de-  ^™'  ^jf*  tlj* 

Therefore,  if  one  devife  a  reverfion  after  an  eftate  for  life,  M.s.Kcnt  Sun. 
or  in  tail,  and  that  comes  to  his  poflcflion,  the  land  pafles :  ^^  J^^* 
and  a  general  reCduary  claufe  in  a  will  carries  a  reverfion.     ofDcvifieu 

A  devifee  isan  affignee  in  law,  and  as  fuch  is  liable  to  an  Deug.  1S4. 
a&ion  on  a  covenant  in  a  leafe  to  pay  rent,  or  on  any  other 
covenant  that  runs  with  the  land. 

As  he  is  liable  to  covenants  that  regard  the  reverfion,  fo  com.  Di^.  tit. 
it  is  prefumed  is  he  capable  of  maintaining  an  a£lion  for  the  Covenant  «,b.  3} 

T  3      -  breach 
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breach  of  fuch  covenants:  for  by  the  common  law,  upon  a 
covenant  in  law,  the  afSgnee  of  the  eftate  (ball  have  an 
afiion. 

A  devifce,  therefore^  is  in  the  predicament  of  an  ordinary 
aflignee,  by  whom  an  a£lion  lies  upon  every  covenant  that 
concerns  the  land ;  as  to  pay  rcnt»  not  to  do  wafte,  &c* 
Exicnters  md     ^j^j^  ^.^fpea  to  executors  and  adminiftrators,  the  execu- 
tors*  tor  or  adminiltrator  fliall  have  by  virtue  of  bis  executorfhip 

Shep.  Tpoch.  ©y  adminiftration,  all  the  chattels  real  and  perfonal  of  the 
teflator;  as  w^ll  thofe  that  m'e  in  poiTsffion,  as  leafes  for 
years  of  land,  rent»  common*  pr  the  like,  corn  growing  or 
cut,  trees,  and  grafs  cut  and  fevered,  as  alfo  thofe  that  are 
in  a£lion,  as  right  and  intereft  of  execution  upon  judgments, 
fiatuteSf  &r. 
tti4f  So,  the  executor  or  admiqiftrator  of  the  lord  {hall  have 

the  fines  aflefled  upon  the  tenants  upon  their  admittances  in 
the  Iord*s  time. 
j^.^  So,  if  I  make  a  leafe  for  life  rendering  rent,  and  the  rent 

is  behind,  and  then  I  die ;  in  this  cafe  the  arrearages  of  rent 
due  to  me  in  my  life-time  Qiall  go  to  my  executor  or  ad« 
miniftrator  in  the  nature  of  a  chattel* 
Uid,  So,  if  a  rent  be  granted  out  of  land  to  me  in  fee-fimple, 

fee.tail,  for  life,  or  years,  and  it  be  pot  paid  to  me  in  my 
life  time,  thefe  arrearages  (hall  go  to  my  executor  or  admi«- 
aifirator,  and  not  to  any  other. 
IiJS.^6fl  So,  alfo,  if  a  parfon  have  an  annuity  in  fee  in  right  of 

his  church,  and  it  be  behind  and  the  parfon  die;  in  this 
cafe«  the  executor  or  adminiftrator,  not  the  facceflbr  of  the 
parfon,  (hall  have  the  arrearages. 
ni<L  If  I  be  felled  of  land  and  pofleflcd  of  a  flock  pf  cattle, 

and  let  it  to  another  for  years,  and  he  covenant  by  the  leafe 
to  pay  me  and  my  wife,  our  heirs,  and  afligns  too  /•  per  ann. 
during  the  term ;  in  this  cafe,  after  my  death,  and  my 
wife  furviving  me,  her  executor  or  adminiftrator,  and  npt 
pny  heir,  fliall  have  this  payment. 
fid.  So,  if  pn^  make  me  a  leafe  of  land  fir  ft  for  years,  and  theti 

grant  me  the  trees  for  a  number  of  years,  to  begin  after  the 
end  of  the  term  ^of  the  land ;  I  have  the  trees  in  the  nature 
of  a  chattel,  apd  if  I  die  my  executor  or  adoiiniftrator  fliall 
b»v^thpin, 

Sot 
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So,  if  a  leafe  for  years  of  land  be  granted  to  me  and  my  Uiik 
heirs,  or  to  me  and  my  fucceflbrs, and  I  die;  my  executor 
or  adminiftrator,  and  not  my  heir,  fhall  have  the  terra. 

The  fame  law  is,  if  a  covenant  or  an  obligation  be  made  7^;^. 
to  me  and  my  heirs :  for  in  thefe  cafes,  this  is  ftill  a  chattel 
in  me  that  (hall  go  to  my  executor  or  adminiftrator,  and  he 
only  Ihall  take  advantage  of  it:  and  if  my  heir  or  fucceffor 
happen  to  get  the  deed,  the  executor  or  adminiftrator  may 
recover  it  from  him. 

If  a  leafe  be  made  to  me  for  twenty  years,  without  nam-  ihid.  470, 
ing  my  executors  or  adminiftrators  or  afligns ;  in  this  cafe,  ^  ' 

if  I  die,  my  executor  or  adminiftrator  notwithftanding  fliall 
have  it  during  the  term. 

So,  if  a  leafe  for  years  be  made  to  a  bifliop  and.  his  fuc-  Utid, 
ceflbrs,  and  he  die,  his  executor  or  adminiftrator,  not  his 
fucceCTor,  (hall  have  it. 

If  the  leflee  (or  life  make  a  leafe  for  years  abfolutely,  this  Hid, 
in  law  is  a  leafe  for  fo  many  years  if  the  life  fo  long  live,  and 
fliall  go  to  the  executor  or  adminiftrator  after  his  death* 

In  the  cafe  of  a  tenancy  from  year  to  year  as  long  as  both  i1^  R.  i6. 
parties  pleafe,  if  the  tenant  die  inteftat)e,  his  adminiftrator 
has  the  fame  intereft  in  the  land  which  his  inteftate  had: 
for  whatever  chattel  the  inteftate  had  muft  veft  in  his  ad- 
miniftrator or  his  legal  reprefentative. 

The  charters  and  evidences  that  concern  any  of  my  chat-  Shep.  Touch. 
lels  which  my  executor  or  adminiftrator  is  to  have,  (hall  go  ^^' 
witli  the  fame  chattels.-^So  alfo  any  charters  whatfoever,  if 
they  be  pledged  to  me  for  money,  (hall  go  to  my  executor 
or  adminiftrator  until  Ae  money  be  paid. 

It  I  have  a  box,  cheft,  or  trunk,  wherein  my  writings  lhi\  .; 

that  concern  my  inheritance  lie,  and  the  fame  is  open  and 
not  fealed  or  locked  ;  in  this  cafe,  (it  is  faid)  my  executor 
fliall  have  it:  but  it  it  be  locked  or  fealed,  contra  i  for  then 
it  (hall  go  to  him  that  is  to  have  the  writings  [jjufeHUie] 
as  incident  thereunto. 

But  thisdiftin£lion  feems  to  be  erroneous,  for  thofe  deeds 
and  evidences,  that  belong  to  the  heir  as  incident  to  the  in- 
heritance, (hall  not  go  to  executor  or  adminiftrator ;  and  JM. 
whether  the  cheft  containing  them  happen  to  be  open  of^ 
Autat  the  party's  deceafe^  as  it  cannot  alter  their  reference 

T4  to 
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to  tbe  inheriiance.  fo  it  iliould  not  \x^%{tt  the  right  of  the' 
heir  to  the  executor  or  admihillrator^  wbb  have  no  concert 
with  ihe  freehold. 

m  .  So,  the  executor  or  adniiniflrator  (hall  not  hafve  the  ^ft 

and  trees  growing  on  the  ground,  ho  ihore  thafil  th^  foS  or 
ground  itfelf  whereon  they  grow. 

Ibid.  Neither  is  an  executor  ot  adminiArator  Entitled  to  pales» 

wails,  ilalks,  £fli  in  ponds,  deer,  or  conies  In  patks,  pigeons 
in  pigeon-houfes,  or  the  hke* 

Bid.^'ji,  if  a  leafe  be  made  for  life  or  years,  of  land,  whereon  a 

houfe  is  (landing,  of  iimber  is  growing,  aiid  the  houfe  is 
proilrate  or  the  timbei'  is  cut  or  fallen  down  (by  whomfo- 
ever,  or  by  what  means  foever  it  be ;)  the  materials  of  this 
houfe,  and  this  timber,  is  hoW  become  i  chattel :  and  there- 
fore, if  the  leafe  be  without  impeachment  of  wafle,  it  (hall 
go  to  the  leflee,  and  after  his  death  to  his  executor  or  ad« 
miniftrator;  but  if  the  leafe  bte  otherwife,  it  fiiall  go  to  the 
leffor,  and  after  his  death  to  his  executor  or  admihiftrator. 
—But,  if  the  timber  be  cut  for  reparations  only,  or  the  lef- 
fee  will  employ  the  materials  of  tfafe  hou(b  to  build  it  again, 
and  the  leafe  continue,  it  may  ht  fo  etnployed,  and  then  thb 
executor  or  adminiftrator  of  the  le(for  may  hot  take  it. 

Hid.  481.  An  executor  or  adminiftrator  regularly  (hall  charge  othei% 

for  any  debt  or  duty  due  tb  the  deteafed,  as  the  deceafed 
himfelf  might  have  donb ;  and  the  fame  adions  which  xht 
deceafed  might  havt  had,  the  time  afiions  for  the  moft  part 
|he  executor  or  adminiftrator  may  have  »lfo. 

j^,^.  Therefore  he  may  have  an  a£iioh  of  account,  upon  the 

cafe,  or  ajfumpfit^  fbr  ufe  aild  occupation  bf  his  teflator'k 
or  the  inteftate's  premifles« 

sbep.  Touch.        ^o,  shi  sfiion  of  eje&ment  will  Hie  by  the  executor  or  ad* 

4^'*  miniftrator  for  9neje£lment  of  the  teftator  out  of  a  tierm. 

Hid,  An  afiion  of  debt  alfo,  for  rent  behind  in  the  life  time  of 

the  deceafed  may  be  brought  by  his  executol^or  adiiiini(fara» 
tor ;  for  if  any  rent  or  arrearages  of  rent  be  due  to  me  upon 
a  grant  of  rent  out  of  my  land  to  me,  or  refervation  of  rent 
upon  any  eftate  made  by  tne  of  land  ;  in  thefe  cafei,  my  ex^ 
ecutor  or  adminiftrator  may  have  an  a£lion  of  debt  lor  this 
rent,  or  he  may  diflrain  for  it,  fo  long  as  the  land  that  h 
chargeable  with  the  rent  and  Qqt  of  which  it  iftoes,  is  in  hii 

po(fcflion, 


Ibid,  48s. 


Chap,  Xil.^  iy  Marriage^  ^c.  Hi 

pofleffioit  that  oaght  ta  paf  it,  or  mtbe  poffeRon  of  any  om 
that  claiilift  by  or  ander  hiia. 

As  an  execotor  or  adnltfiifinrtor  Aall  regularly  charge  ikd^ 
others  (or  any  debt  or  duty  doe  to  the  deceafed,  fo  Iball  he 
be  charged  by  others  for  any  debt  or  duty  due  from  the  de« 
ceafed,  as  the  deceafed  bimfelf  might  hare  been  charged 
iri  his  Iife*time,  fo  far  forth  as  he  hath  any  of  the  eftate  of 
•the  deceafed  to  difcharge  the  fatne* 

Therefore,  if  a  leafe  for  years  ht  noAt  rendering  rent,  no.  4l|. 
and  the  rent  is  behind,  and  the  leflee  die;  in  this  cafe  the 
executor  or  admioifirator  of  the  kflbe  flnll  be  charged  for 
this  rent* 

So,  alfo,  if  a  leffee  for  years  affign  wtx  his  intereft  and  A^ 
die,  his  executor  oradmintftrator  Ihall  be  charged  with  the 
arrearages  before  the  affignanem,  bat  not  with  any  of  tho 
arriarages  due  after  the  affignment. 

But  ah  executor  or  adminiftrator  Qia}l  not  charge  another,  Uia. 
or  have  any  adion  agadnft  hiaa  for  a  perfonal  wrong  done  to 
the  teftalor,  when  the  wrong  done  to  his  perfon  or  that  which 
IS  his,  is  of  that  nature  as  for  which  damages  only  are  to  be 
recovered ;  thercforei  an  execotor  or  adminiftrator  can* 
not  fue  another  for  a  trefpafs  done  to  him  in  his  cattle,  grafs, 
or  corn,  [uniefs  it  be  ftanding  com,  which  is  a  chattel^  con* 
tta  of  com  growing,  which  belongs  to  the  freehold,  3  SslL 
s66.  j  or  for  wafte  done  by  his  tenant  in  his  lands ;  for  thefe 
are  fald  to  be  perfonal  aAions  which  die  with  the  perfon, 
according  to  the  nil6,  aSUo  ^erfmalis  moriiur  cum  ptrfona. 

So,  an  executor  or  adminiftrator  (hall  not  be  charged  for  im^  ^^^ 
any  perfonal  wrongdone  by  the  deceafed,  and  therefore  no 
aClion  may  be  brought  agaiuft  him  for  any  fuch  caufe ;  as 
for  cutting  down  tiiees,  or  lor  fuftering  his  cattle/ to  eat  up 
the  plaintiff's  gra&.-*-An  aftion  for  ufe  and  occupation  by 
the  dectafed,  howe^r,  may  perhaps  be  maintained  againft 
bis  executor  or  adfnibiftrator. 

Touching  the  cafes  in  which  executors  or  admiuillratorf 
are  affiled  by  the  covenants  made  by  or  in  favour  of  their 
teftators  and  inteftates : 

An  a£lton  for  the  breach  of  a  covenant  made  to  the  de-  shcp.  Touch. 
ceafcd  lies  for  an  executor  or  adminiftrator  ;  fo,  for  a  cove-  '^l' 
la^t  broken  in  the  Hfe^time  of  the  tefiator,  the  executor,  Vcm.  1:5. 

and 
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and  not  the  heir  or  ailignee.  (hall  have  the  adion  of  cove. 
Efp.N.  P.  295.  nant,  although  (it  js  faid)  it  were  a  covenant  real,  which 

runs  with  the  land;  and  tbedamages  Ihall  be  recovered  by 
the  executor,  though  not  named»  as  he  perfonally  reprefentt 
the  tefiator. 
2  Lev.  92.  Yet  where  the  lefiee  covenanted  to  repair,  and  to  leave 

I  Saik!  141/* ''  *he  premifles  in  repair,  it  was  held  (in  a  cafe  long  prior  to 
that  lafi  quoted  from  E/p.  N.  PJ  that  the  heirfhould  have 
an  a£lion  of  covenant  on  this,  though  not  named ;  for  it 
was  a  covenant  which  run  with  the  eftate,  and  fo  fhould  go 
with  the  reverfion  to  the  heir. 

The  diftin£lion  taken  is  perhaps  by  reafon  of  the  one  in« 

jury  not  favouring  of  wade,  and  the  other  favouring  of  wafte ; 

for  remedies  for  wafte  regard  the  reverfion,  and  therefore 

lie  with  the  heir  |  or  it  may  be  that  the  remedy  for  breach 

of  covenant  to  repair  is  given  to  the  heir,  becaufe  his  per* 

fonal  comfort  and  convenience  are  abridged  by  fuch  a 

breach,  which  cannot  occur  to  one  deceafed ;  whereas  a 

covenant  to  ufe  land  in  a  hu(bandman*llke  manner,  and  to 

leave  it  in  fuch  condition,  regards  rather  the  temporal  in* 

tereft  than  the  perfonal  comfort  of  the  covenantee: 

Fitz.  Ntt.Brer.      ExecQtors  (hall  alfo  have  a  writ  of  covenant  of  a  cove- 

Bro.  tit.  Cove-    nant  made  to  Iheir  anceftors  for  a  perfonal  thing.    Yet  ac« 

shcp'Touch.     cording  to  Tke  Touchfione^  where  the  covenant  is  but  pcr- 

4S2.  fonal,  as  where  one  makes  a  leafe  for  years,  and  the  leflbr 

covenants  to  pay  the  quit  rentSi  but  he  does  not  fay  during 
the  term,  by  this  it  feems  the  executor  or  adminiftrator  of 
the  leflbr  (hall  not  be  charged. 
piowd.  Com.         If  the  le{ror  covenants  with  the  leflTee  to  make  him  a  new 

leafe  at  the  end  of  his  term,  and  the  leflTee  dies,  his  execu- 
tor may  have  covenant  on  this,  though  not  named. 
Hob,  188.  Executors  or  adminiftrators  who  come  to  any  term  of 

lands  or  tenements,  as  fuch,  are  bound  by  the  covenants 
which  run  with  the  efiate,  as  belonging  to  the  perfonal  pro- 
perty of  the  teftator  or  inteftate. 
i\viif.4.  Where  lands  come  to  an  executot  or  adminiftrator,  he 

may  be  charged  for  a  breach  in  his  own  time»  as  for  non* 
payment  of  rent,  or  with  an  a£hon  of  covenant,  either  ia 
that  right  or  as  adignee ;  but  there  is  this  difference  ; 
X  Saik.  309.  If  declared  againft  as  a(rignee,  he  is  chargeable  as  ter* 

tenant 
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tenant,  or  one  who  hath  the  aSual  pofleflion  of  the  land, 
and  the  judgment  is  it  bonis  propriis. 

But  if  the  aflion  be  brought  againft  him  as  executor  or  xiid.  Hob.  iff. 
adminiftrator,  the  judgment  ftall  be  de  bonis  teftatoris^  even  c«>.  Jic67i, 
where  the  breach  has  been  committed  in  his  own  time,  as 
for  repairs,  &c.  for  it  is  the  teftator's  covenant  which  binds 
the  executor,  as  reprefenting  him,  and  he  therefore  muft 
be  fued  by  that  name. 

Covenant  lies  by  the  leflbr  againft  the  adminiftrator  of  BuIL  k.  ?.  t$^ 
the  affignee  of  the  leffee,  againft  whom  he  may  declare  as  ^^'  ^*  ^'  *••• 
afEgnee,  for  breach  of  a  covenant  that  runs  with  the  land* 

If  a  covenant  by  two  leflees  be  joint  and  feveral,  it  Ihall  2  Bur.  1197. 
bind  the  executors  of  the  deceafed  leflee,  even  though  he 
died  before  the  term  commenced,  and  the  whole  term, 
iatereft  and  benefit  furvive  to  the  other  leflee* 

If  a  man  covenants  for  himfelf  only  to  pay  money,  build  siiep.  Toudu 
a  houfe,  for  quiet  enjoying,  or  the  like,  and  he  doth  not  '^ 
fay  in  the  covenant  **  his  executors  and  adminiftrators*** 
yet  hereby  his  executors  and  admbiftrators  are  bound  and 
ihall  be  charged. 

Yet  if  a  leffee  for  years  covenant  for  himfelf  to  repair  the  UU.  j 

houfesdemifed.omiting  other  words,  it  feemsin  this  cafe  be 
is  bound  to  repair  only  during  bis  life,  and  the  executors  . 
and  adminifirators  are  not  bound. 

But  upon  a  covenant  implied,  an  afiion  of  covenant  will  no. 
fiot  lie  ag?inft  an  executor* 
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Pthe  various  remedies  which  the  law  afforils  to  the 

landlord  for  the  recovery  of  rept  from  his  tenant,  that 

by  diftrefs,  as  being  the  moft  antient,  and  one  moft  fummary 

in  its  nature,  and  therefore  moil  commonly  reforted  to,  firft 

Co.  Lit.  162.  h.  claims  our  conGderation. — It  is  recommended,  in  prefer- 

ence  to  others,  by  Lord  Coke^  as  the  moft  plain  and  ceruin* 

Dtfirefs^         A  difirefs,  difiriSio^  is  the  taking  of  a  perfonal  chattel 

^  Bi'c^'^tf      °"^  ^^  ^^^  poffeffion  of  the  wrong-doer  into  the  cuftody  of 

the  party  injured,  to  procure  a  fatisfaftion  for  the  wrong 

committed.     The  thing  takep  by  this  procefs  is  alfo  fre* 

quently  called  a  difirefs. 

JLiV/,  for         It  was  a  remedy  given  to  the  lord,  to  recover  the  rent  op 

G\\h^u!oi      fervices  which  the  tenant  had  obliged  himfelf  by  his  feudal 

Pif.  I.  contraA  to  pay  by  way  of  retribution  for  his  farm;  for 

rent  is  confidered  as  a  retribntion  for  the  land,  and  is  there^ 

fore  payable  to  thofe  who  would  otherwife  have  had  the 

land. 

Com.  Dig.  tit.        ^^^  ^^  fervices  a  diftrefs  may  be  made  of  common  right ; 

Duire£i  (A.  i.)  for  diftrefles  were  incident  by  the  common  law  to  every 

teni 
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rent-fervice,  and  by  particnlar  refcnratiim'to  lenUchargst 
alfo,  but  not  to  r^t*feck.  till  the  ftat.  4  di.  c-fiS.  extended 
the  fame  remedy  til  ail  rents  alike,  and'therebyiaeffcflabo- 
liflied  all  material  diftinAion  between  tfaetn. 

So  that  now  we  may  laydt  down  ar  an  uoiverlal  principle,  3  Bi.  Com.  6. 
that  a  diftrefs  may  be  taken  for  any  kind  of  rent' in  arrear ; 
the  detention  whereof  beyond  the  day  of.  pajrment  is  an  in- 
jury to  him  that  is  entitled  to  receive  it. 

Therefore,  ifaperfon  feifed  in  fee  grants  out  a  lefler  BjnvkomDif^ 
eftate,  faving  the  reverfion  of  rent,  or  other  fervices,  the  tre/s  may  hi 
lawgires  him,  withont  any  exprefs  provifion,  remedy  for  Giib.Lof  Dia. 
fuch  rent  or  ferrices  by  diftrefs.  '^- 

But  for  a  rent  which  iffoes  oat  of  'an  incorporeal  inherit- 
ance, the  reverfioner  cannot  diftrain;  as  if  I  bave.a  right 
of  common  in  ^lother  man's  foil,  and  I  grant  it  to  A.  re- 
ferving  rent,  if  thereat  be  behind,  I  cannot  diftrain  the 
beafts  of  A.  beCaufe  that  the  right  of  common,  which  every 
man  has,  runs  through  the  wh6le  common. — ^The  king  how- 
ever is  an  exception  to  this  rule,  for  he  by  his  prerogative 
ckn  difirain  upon  all  the  lands  of  his  leflee. 

So-,  a  man  cannot  diftrain  (or  a  rent  iffuing  out  ^f  titbas, 
becaafe  there  is  po  place  where  the  diftrefs  can  be  taken* 

An  agreement*  between  the  lefTor  and  theaflignee  of  the  iT.R.  441. 
original  leflee,  "  that  the  leffor  fliould  have  the  premifles 
^  as  mentioned  in  the  leafe,  and  (hould  pay  a  particular  fum 
**  over  and  above  the  rent  annnally  towards  the  good^will 
••  already  paid  by  fuch  aflignee,"  operates  as  a  furrenderof 
the  whole  term,  and  the  fum  relerved  for  good-will  being 
to  be  paid  annually  in  grofs  and  not  as  rent,  the  affignee 
cannot  diftrain  either  for  that,  or  for  the  original  rent,  but 
he  has  a  remedy  by  aflumpGt  for  the  fum  referved  for  the 
good- will. 

A  perfon  who  has  not  the  reverfion  cannot  diftrain  of  GUb.L.ofDift. 
common  right ;  but  he  may  rcferve  to  himfelf  a  power  of 
diftraining,  or  the  refervation  may  be  good  to  bind  the 
leflee  by  way  of  contrafib,  for  the  performance  whereof  the 
lelFpr  may  have  an  adion  of  d^bt. 

llittsif  the  affignee  of  a  term  furrenders  to  the  original 
'leflbr, 'though  heTcferves  a  fum  in  grofs  to  foe  paid  annually, 

he 
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tie   cantiot  diftrain  for  that  or  the  original  rent«   but  he 
.  may  have  an  a£lion  of  qffumpfit  for  fuch  fum  in  grofs* 

So  if  a  lefiTee  for  years  afligQ  his  term  rendering  rent^  he 
cannot  diflrain  for  it  without  a  particular  claufe  for  chat 
purpofe,  becaufe  he  has  no  reverfionary^tcreft.;  the  only 
remedy  that  the  affignor  has,  is  by  an  a&ion  on  his  contrafi. 

A  def  ifee  may  diftrain  for  rent  devifed  to  him  out  of 
lands,  if  the  land  is  charged  with  a  diftrefs,  and  not  other- 
Wife. 

For  a  rent  granted  for  equality  of  partition  by  one  cp* 
parcener  to  another,  or  for  a  rent  granted  to  a  widow  out 
of  lands  whereof  (he  is  dowable  in  lieu  of  dower,  or  for  a 
rent  granted  in  lieu  of  lands  upon  an  exchange,  the  grantee 
may  diftrain  without  any  proviGon  of  the  parties,  though  he 
has  no  reverfion ;  the  law  giving  a  diftrefs  in  thefe  cafes, 
left  the  grantee  fliouM  be  without  remedy. 

But  if  a  man  grants  rent  over  to  another,  after  arrearages 

incurred,  he  cannot  diftrain  for  fuch  arrearages;  becaufe 

,lhey  are  by  the  grant  divided  from  the  freehold  of  the  rent. 

If  a  perfon  enter  upon  certain  premifles  fubjefl  to  the 
approbation  of  the  landlord,  who  afterwards  does  not  ap- 
proves but  upon  an  agreement  that  the  tenant  will  pay. an 
advaticed  rent  as  well  for  the  time  he  had  been  in  poiFeflion, 
as  for  the  future,  the  landlord  was  willing  to  let  him  conti- 
nue in  pofleffion :  in  fuch  cafe,  the  landlord  may  diftrain 
for^the  advanced  rent  accrued  before  the  agreement  as  well 
as  for  what  accrues  afterwards,  fuch  agreement  giving  him 
the  fame  power  by  relation  to  his  tenant's  fir  ft  entry  into 
poflefiion,  as  it  did  to  recover  his  rent  in  future. 

So,  a  mortgagee,  after  giving  notice  of  the  mortgage  to 
the  tenant  in  poflefiion  under  a  leafe  prior  to  the  mortgage, 
may  diftrain  for  the  rent  in  arrear  at  the  time  of  the  notice, 
(although  he  was  not  in  the  a£lual  feifin  of  the  premifles  or 
in  the  receipt  of  the  rents  and  profits  at  the  time  it  became 
.  due)  as  well  as  for  rent  which  may  accrue  after  fuch  notice ; 
the  legal  title  to  the  rent  being  in  the  mortgagee. ' 

A  receiver  appointed  by  the  Court  of  Chancery  may  dif- 
,  train  for  rent,  where  he  fees  it  neceflary,  and  need  not  ap- 
ply firft  to  that  court  for  a  particular  order  for  the  par- 

pofe; 
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pofe;  becaufe  as  that  court  never  makes  an  immediate 
order  but  appoints  a  future  day  for  a  tenant  to  pay,  it  might 
be  an  iqury  to  the  eftate  to  wait  till  that  time,  as  it  would 
give  the  tenant  an  opportunity  to  convey  his  goods  off  the 
premtffes  in  the  mean  time. — If,  however,  there  is  any  doubt 
who  has  the  legal  right  to  the  rent,  then  the  reeeiver  Ihould 
make  an  application  to  that  court  for  an  order ;  as  he  muft 
difirain  in  the  name  of  the  perfon  who  has  that  right. 

One  joint-tenant  may  difirain  alone;  but  then  he  muft  ^ Mod. 73.  ijoi 
avow  in  his  own  right  and  as  bailiff  to  the  other.         • 

One  tenant  in  common  may  difirain  for  his  fiiare  of  the  5T.R.h^^ 
rent  upon  the  terre-tenant  holding  under  him  and  another 
tenant  in  common,  where  fuch  terre-tenant  has  paid   the 
whole  rent  to  the  other  tenant  in  common  after  notice  not 
fo  topay  it. 

A  man  may  difirain  cattle  without  any  exprefs  authority,  Gilb«L«ofDiA. 
and  if  he  obtain  the  affent  of  the  perfon  in  whofe  right  he  ^*' 
did  diilrain,  his  affent  will  be  as  effeflual  as  bis  command 
could  have  been;  for  fuch  affent  fliall  have  relation  to  the 
time  of  the  diftrefs  taken. 

By  the  common  law  the  executors  or  adminiftrators  of  a 
man  feifed  of  a  rent-fervice,  rent- charge,  rent-feck,  or  a 
lee-farm,  in  fee-fimple  or  fee-tail,  could  not  difirain  for 
the  arrearages  incurred  in  the  life-time  of  the  owner  of  fuch 
Tents. 

It  was,  therefore,  enabled  by  fiat.  32  H,  8.  c.  37.  j.  i.Tbat 
the  executors  and  adminifirators  of  tenants  in  fee,  fee-tail, 
or  for  term  of  life,  for  rent-fervices,  rent-charges,  rent* 
feck,  and  fee-farms,  may  difirain  upon  the  lands  chargeable 
with  the  payment  thereof,  fo  long  as  fuch  lands  remain  in 
the  poffeflion  of  the  tenant  who  ought  to  have  paid  fuch 
rent  or  fee-farm,  or  of  any  other  perfon  claiming  under 
faim  by  purchafe,  gift,  or  defcent. 

By  feftion  3.  of  the  fame  ftatute  it  is  enaEled,That  if  a 
man  hath  in  right  of  his  wife  any  eftate  in  fee-fimple,  fee- 
tail,  or  for  term  of  life,  of  or  in  any  rents  or  fee-farms, 
and  ihe  fame  rents  or  fee-farms  fliall  be  due  and  unpaid  at 
the  death  of  his  wife,  fuch  hufl^and  may  difirain  for  the  faid 
arrearages  in  the  fame  manner  as  if  his  wife  had  be.en  living. 
By  fe£lion  4.  it^is  enafled,  That  if  any  perfon  have  fuch 

rents 
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rents  or  ke»bxm  for  .term  of  life  or  lives  of  other  perfons. 
be,  his  cxecoton  or  aidiiiiniftrators»  may  difirain  for  arrear- 
ages  of  fachi^nt  incurred  at  ihc  de»th  of  the  ccfiui  que  vie, 
in  the  lame  mvuier  aa  ii  Aich  ctfiui  que  viis  had  been  flill 

living. 

iLAltaym.i72*  This  ftatutc  is  a  remedial  law,  and  extends  to  the  exeqi- 
tort  of  all  tenanU  for  life,  as  well  to  tbofe  executors  who 
before  the  flatote  were  entitled  to  «n  jkQion  of  debt»  2s  to 

Co.Lit..i62.^  thofe  who  had  so  remedy  whatever :  fo  that  Lord  Coin's 
idea  that  the  preamble  concerning  the  ezecntprs  and.jadmt- 
niftrators  of  tenant  for  life  is  to  be  intended,  of  tenant  pur 
cuter  vie  fo  long  as  cefiui .que  vie  lives,. feems. to  be  too 

narrow. 

Bull.  N.  r.  56.  But  where  a  tenant  for  life  of  a  rent-charge  confefled  a 
judgment  which  was  extended  by  elegit^  and  the  tenant  for 
life  dying,  the  conufee  diftraincd,  and  in  replevin  avowed 
for  the  arrears  incurred  in  the  life-time  of  the  tenant  for  li(e, 
upon  demurrer  the  diftrefs  was  bolden  to  be  bad  and  npt ' 
warranted  by  the  ftttute:  ^ft,  becanfe  the  cafe  of  the 
conufee  is  not  enumerated  in  it,s  fecondly,  becMife  be 
comes  in  in  thcpofi,  and  not  under  the  tenant  for  life. 

ikd.  57.  Neither  is  the  execntor  of  a  gtantee.of  a  rent-chaige  for 

divers  years,,  if  he  fo  long  live,  within  Ac  iUtnte. 

Bid.  JLord  CaJie  fi^s,  if  a  maom^e  »  Icafe  for  life,  or  agift 

in  tail  referving  rent,  this  is  a  rent-fcrvice  within  the  fta- 
tute ;  from  wboicejt  may  be  inferred  that  be  ibonf^t  that 
.a  rent  refervedupon  » leafe  for  yevswas  not  within  it,  and 
I  apprehend  that.it  is  not;  for  the  landlord  is  not  tenant  in 
fee,  fee-tail,  or  for  life,  of  fuch  a  rent,  and  it  is  the  exe- 
cutors of  fuch  tenants  only  wbo,are  mentioned  in  the  a&. 
However  in  trefpafs,  where  it  appeared  that  the  defendant 
.  had  dijftraincd  the  plaintiff's .  goods  for  rent  due  to  his  letta- 
tor  upon  a  leafe  for  years.  Lord  C.  J.  Lee  held  it  to  be 
within  the  0atute,  and  the  defendant  obtained  a  verdifi. 

Yeiv.  135.  This  ftatute  does  not  extend  to  copyhold  renu,  but  only 

to  rents  out  of  free-land. 

W^at  things       With  refpcft  to  the  thkigs  which  may  be  taken  under  this 

are  dipain^    proccfs,  a  difirefs  being  antiently  con&dered  merely  as.  a 

^MUT    r  ^A  pledge  in  the  h^nds  of  the  lord  lo  compel  the  tenant  to  pay. 

GilhL,of  Disr.  «^     .  -  i 

34i  &<^f  the  fervice,  or  perform  the  duty,  could  not. at  common  law 

be 
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be  fold,  but^  was  to  be  .reftor^d  ia  the  fame  plight  to  the 
owner  whea  fuch  fervice  or  duty  was  performed,  and  no- 
tbinit  .could  be  difirained  unlcfs  it  could  be  returned  injbecie 
apd  uu4am9ged«  It  follpws,  that  money  cannot  be  dif<f 
trained,  unlefs  it  be. in  a  bag,  fojr  then  it  may  be  identified 
perhaps ;  fo  milk,  fruit,  &c.  cannot  be  diftrained ;  nor,  till 
made,  difirainable  by.  ftatute,  could  hay  or  (heaves  of  corn 
be  the  fubje£l  of  a  di^lrefs,  unlefs  they  were  in  a  cart* 

As  to  the  thjpgs,  however,^  which  may  be  diftrained  or  3  Bi.  Com.  7. 
taken  in  diftrcfs,  We  may  lay  it  down  as  a  general  rule,  that 
all  chattels  perfonal  are  liable  to  be  diftrained,  unlefs  parti- 
cularJy  proteOed  ori^emptedi 

Byfiat*  2  rr.  3*  c.  5.,  if,  \s  ena^Mrlliat  it  Ihalj  be  lawful 
for  any,,  haying^  arrear  of  .rent,  to  feize  and  fecure  any 
fheaves  or  cocks  of  com,  or  corn  loofe  or  in  the  ftraw,  or 
hay  being  in  any  barn  or.gpnary,  or  upon. any  hovel, 
ftack,  or.rick,  or  otherwif^f  upon  any  part. of  the  land  or 
ground  charged  with  fuch  rent,  and  to  lock  up  or  detain 
the  fame  in  the  pl^cp  where  the^  lame  fliall  be  found,  uqtil 
the  fame,  fliall  be  replevied,  or  fold. 

By  itat^  tiG^2.  c.  ig.  s.  8.  the., landlord  may  take  a^nd 
feize,  as  9  diftreff  for  arrears  of  rent,,  all  forts. of  corn  and 
grafs,  hops,  roots,  fruits,  pulfe,  or .  other  produ£l  whatfo- 
ever  growing  upon  any  partof  the.eflate  demifed;  and  the 
fame  may,ciit,'.gathcr,  make,  ,cure,  cany.andja^  up,  wHcn 
ripe,  in  the  barns,  or  other  proper  place  on  the  premifles  ; 
and  if  there  fliould  be  no  barn  or  other  place  on  the  pre* 
mifles,  then  in  any  other  barn  or  proper  place  which  he 
fliall  procure^  aa  pear  aj$  may  be  to  the  premiifes;  and  in 
convenient  time  appraife,  fell,  or  otherwife  difpofe  of 
the  fame  towards  fatisfa£lion  of  the  rent  and  of  the  charges 
o£  fuch  .i^^refs,,  appraifement,  and  fale;  the  appraife- 
,ment  thereof  to  be  taken,.wi^en  cut,  gathered,  cured,  and 
made,  and  not  before:  provided  always,  (fee.  9.)  that  no- 
tice of  the  place  where  fuch  diftrefs  (hall  be  lodged,  (hall, 
in  one  week. after  the  lodging  thereof,  be  given  to,  the' te- 
nant, or  left  at  the  Jaft  place  of  his  abode :  and  that  if  the 
tenant  (hall  pay.  or  tender  the;  arrears  of,  rent  and  colls  of 
the  diArefs  before  the  corn,  £?c.  be  cut,  the  diftrefs  (hail 
ceafe  and  tlie  corn,  (3c\  be  delivered  up* 

U  ■    •  The 
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OWh.t,.  otDiHt.   .  The  tools  and  utenfils  of  a  man's  trade  cannot  be  dit- 
3  *^^'  trained  while  there  is  any  other  dlftrefs  on  the  prenaifles,  or 

even  while  they  are  in  aftual  ufe:  therefore  the  axe  of  a 
carpenter,  the  books  of  a  fcbolajr,  and  the  like,  are  not  dif- 
trainable  while  any  other  dillrefs  can  be  had,  or  while  they 
are  in  a£lual  ufe. 

Thus,  in  trover  for  a  fiocking-Ioom  which  had  been  dif* 
trained  for  refit,  where  it  appeared  that  an  apprentrce  was 
tifing  the  loom  at  the  time  it  was  taken,  the  Court  held  that 
it  could  not  legally  be  taken  while  the  apprentice  was 
uling  it. 

But. in  trover  for  three  tape-looms,  where  it  appeared 
that  they  had  been  diftrained  for  rent^becaufe  there  was  na 
other  fufficieUt  diflrefs  upon  the  premiffes,  tbe  Court  held 
the  dillrefs  good,  as  it  did  not  appear  that  the  looms  were 
in  a£lual  ufe  at  the  time  they  were  taken. 

Left  this  rule,  however,  fhonld  be  carried  fo  far  as  to 
privilege  the  Iheep  of  the  tenant,  and  the  beads  of  the 
plough,  (they  being  the  materials  of  holbandry,  to  plough 
and  manure  the  land,)  and  by  that  means  the  landlord  be 
totally  difappointed  of  the  rents,  this  matter  has  been  fet- 
tled by  the  ftatute  de  diflriSionefcaccarii^  51  /f.  3.  ^,4. 
which  It  in  affirmance  of  the  common  law,  and  enafis  that 
no  man  flball  be  diftrained  by  the  beads  of  his  plough  or  his 
iheep,  either  by  the  king  or  any  other,  while  there  is  ano- 
ther fufficient  diftrefs ;  unlefs  indeed  for  damage  feafant, 
in  which  cafe  the  thing  that  does  the  trefpafs  muft  make 
compenfatioti. 

Note.  In  an  a£lion  oh  the  above-menftioned  ftatute,  h  is 
liot  neceflary  to  (hew  that  there  was  a  fufficient  didref)^ 
prater^  C^r.  but  it  mud  come  on  the  other  part,  viz*  ta 
plead  that  there  was  not  a  fufficient  didrefs  prmter^  (3c,  It 
muft  be  intended  that  there  was  cattle  fufficient  at  the  time 
of  the  diftrefs,  and  it  is  not  material  what  was  before  or 
after. 

The  rule  of  the  common  law,  which  exempts  utenfils, 
tools,  indrunOents  of  hud)andry,  &c»  ffom  diftrefs,  has 
been  adjudged  to  hold  only  as  to  diftrefles  for  rent  arrear,  j 

amerciaments,  &c.  not  for  poor^s  rates,  &c.  which  are  out  I 

«f  prefent  confideration. 

The 
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The  general  rule  of  law  is,  that  all  things  upon  the  p^e-^ 
mifles  are  liable  to  the  landlord's  diflrefs  for  rent,  whether 
they  be  the  efie&j  of  a  tenant  or  of  a  firanger ;  becaufe  of 
the  lien  which  the  landlord  has  on  them  in  refpe£l  of  the 
place  where  the  goods  are  found,  and  not  in  refpeQ  of  the 
perfon  to  whoim  they  belong. 

But  this  tule  has  many  exceptions  in  favour  of  trade,  to 
proted  the  goods  of  third  perfons  which  happen  to  be 
upon  the  tenant's  premilTes  in  the  way  of  his  trade;  there- 
fore things  fent  to  public  places  of  trade,  as  cloth  in  a 
taylor's  (hop,  yarn  In  a  weaver's,  a  horfe  in  a  fmith's*  and 
the  like,  arenot  diftrainable* 

A  gentleman's  chariot  fianding  in  a  coach-houfe  belong, 
ing  to  a  livery-Ilable  keeper,  is,  it  feems,  liable  to  a  difirefs; 
for  that  there  is  hot  a  (hadow  of  legal  claim  fromi  the  ex- 
emption. 

But  if  a  horfe  goes  with  yarn,  He,  to  a  weaver,  f3ci  or 
fetches  yarn  from  thence  and  carries  it  to  a  private  hoiife  to 
be  weighed,  and  it  is  hung  there  till  the'  yarn  be  Weighed, 
neither  the  horfe  nor  yarn  can  be  diftrained. 

So^  a  horfe  that  brings  corn  to  market,  and  Is  put  into  a 
private  yard  while  the  corn  is  felling,  cannot  be  diftrained ; 
becaufe  the  bringing  of  the  corn  there  is  in  the  way  of 
trade,  and  confequently  of  public  benefit. 

So,  goods  in  the  pofTeflion  of  a  common  carrier  are  pro- 
te£led  from  difirefs^  for  the  benefit  of  trade;  as  if  they  be 
delivered  to  him  to  put.into  a  waggon  in  a  private  barn. 

Neither  can  thie  horfe  on  which  I  am  riding  be  diftrained ; 
for  it  is  in  ufe* 

Nor  can  wearing  apparel  if  in  ufe  be  diftrained;  but  i£fp.R.  ao4. 
wearing  apparel  not  in  ufe  is  diftrainable  for  rent. 

The  goods  of  a  tenant  are  liable  for  a  year's  rent  notwith- 
(landing  outlawry  in  a  civil  fuit. 

Therefore,  where  a  flieriflF's  officer,  being  in  poffeflion  of  7T.  R.  stfj, 
the  tenant's  effefls  under  an  outlawry,  made  a  diflrefs  for  *'  ^' 
rent,  fold  the   goods  diftraiiied,  and  afterwards  the  out-  - 
lawry  was  reverfed :  the  officer  was  liable  to  pay  the  pro* 
duce  of  the  goods  in  an  a£lion  for  money  had  and  received ; 
for  they  were  not  in  cujlodia  Ugis,  the  judgment  being 
mere  wafle  paper.     If  during  th^  time  that  he  was  in  pof* 
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felTion  under  the  outlawry,  he  was  put  to  any  expence  in 
reaping  and  getting  in  the  crops,  he  may  maintain  an  aflion 
againft  the  tenant  to  recover  thofe  expences. — £ven  if  the 
outlawry  had  not  been  reverfed,  the  landlord  would  have 
been  entitled  to  a  year's  rent,  becaufe  a  capias  ntlagaium 
at  the  fuit  of  the  party  is  to  be  confidered  only  as  a  private 
execution. 

By  feflion  8.  of  the  fiat,  ii  G.2.  c.  tg.  every  landlord 
tnay  take  and  feize,  as  a  diftrefs  for  arrears  of  rent,  any 
cattle  or  ftock  of  his  tenant,  feeding  or  depaftunng  upon 
any  common  appendant  or  appurtenant,  or  any  ways  be« 
longing  to  any  part  of  the  premifTes  demifed. 
Giib.L.of  Dift.  \i  feeiiis  to  be  now  fettled,  that  where  beails  efcape,  and 
'  *  come  upon  land  by  th^  negligence  or  default  of  their 
owner,  and  aire  trefpaUers  there,  they  may  be  difirained  im- 
mediately by  the  landlord  for  rent  arrear. 

But  where  they  come  upon  land  by  the  infufficiency  of 
.  fences,  which  the  tenant,  being  a  leAee,  ought  to  repair, 
the  leflbr  cannot  diilrain  fuch  beaifts,  till  they  have  been 
ievant  and  couchant^  and  after  that  adual  notice  has  been 
given  to  the  owner  that  they  are  there,  and  he  has  after-' 
Wards  neslefled  to  remove  them.  But  fucB  nottce,  it  is 
faid,  is  not  neceflary  where  the  diftrefs  is  by  the  lord  of  the 
fee  for  an  antient  rent,  or  by  the  grantee  of  a  rent-charge. 

Therefore,  where  a  firanger  puts  in  his  beafts  to  graze 
for  a  night  by  the  confent  of  the  leflbr  and  licence  of  the 
leflee,  yet  the  leflbr  may  diflrain  them  for  rent  due  out  of 
thofe  lands  which  he  confented  that  the  beafts  fliould  graze 
on ;  becaufe  fuch  confent  was  no  waiver  of  his  right  to 
diilrain,  unlefs  it  had  been  exprefsly  agreed  fo;  for  being 
but  a  parol  agreement,  it  could  not  alter  the  original  con- 
tra£l  between  the  leflbr  and  leflee,  from  which  the  power 
to  diilrain  arifes.  The  circumilance  of  the  beafts  being 
on  the  road  to  market  does  not  privilege  them  from  the 
diftrefs. 

As  to  cattle,  therefore,  the  fafeft  way  is  to  drive  them  to 
a  public  inn ;  for  an  inn  being  puhlid  juris^  and  every 
man  having  a  right  to  put  up  at  it,  the  cattle  and  {(ooda  of  a 
gueft  are  not  difirainable  there. 

iThe  privilege  which  exempts  cattle  and  gobds  from  being 
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dlftrained  at  an  inn  arifes  from  the  circumftance  of  thett 
being  there  by  authority  of  law;  for  common  inns  are  io 
much  devoted  to  the  public  fervice  that  their  owners  are 
obliged  to  receive  all  cueAs  and  horfes  that  come  lo  them 
tor  reception. 

But  the  cattle  or  goods  muit  be  adualiy  within  the  pre* 
mifles  of  the  inn  itfelf,  to  be  exempted  from'  diftrefs,  and 
not  in  any  place  to  which'  the  tenant  may  have  removed 
them  tor  bis  convenience:  for  where' a  race-horfe  was  dif- 
trained  for  rent  at  a  ftable  half  a  mile  diftant  from  the  inn, 
the  diftrefs  was  determined  to  be  a  good  one,  and  that  the  ' 
plaintiff  had  no  remedy  butagainft  the  inn- keeper. 

It  has  been  thought,  however,  by  the  Court  of  Chan- 
cery, that  the  grounds  ufed  with  an  inn  ought  to  have  the 
fame  privilege  as  the  inn  itfelf,  and  therefore  that  the  cattle 
of  ftrangers  or  paflengers  ought  not  to  be  diftrained  there. 

This  privilege  alfo  extends,  it  feeros,  only  to  temporary 
guefts,  as  a  perfon  who  hires  an  unfumifhed  room  in  an  inn 
by  fuch  hiring  becomes  ^n  under-tenant,  and  any  furniture 
that  he  may  iiave  brought  into  fuch  room  muft  be  liable  to 
<he  landlord's  diftrefs. 

In  a  cafe  where  a  rent-charge  had  been  in  arrear  for 
twenty  years,  and  cattle  efcaping  out  of  the  adjoining 
ffrounds,  had  been  diftrained  for  the  arrears,  the  diftrefs 
was  relieved  agaiiift  in  equity. — For  a  rent-charge  the 
grantee,  cannot  difirain  a  ftranger's  beafls  until  they  are 
levant  and  couchani:  for  this  rent  does  not  ftand  upon  a 
feudal  title,  as  rent-fervice  does,  but  is  faid  to  be  againlE 
common  righfr;  wherefore  the  ftranger's  beafts  muft  be  fo 
long  refident  on  the  lands  out  of  which  the  rent-charge 
iftues,  that  notice  may  be  prefumed  to  the  owner  of  them; 
that  is  they  muft  be  lying  down  and  rifing  up  on  the  pre* 
snifTes  for  a  night  aad  a  day  without  purfuit  made  by  the 
:Owner  of  them. 

Whatever  is  part  of  the  freehold  is  exempted  from  dif- 
trefs, for  that  which  is  part  of  the  freehold  cannot  be  fe» 
vered  from  it  without  detriment  to  the  thinff  itfelf  in  the 
removal ;  confequently  it  cannot  be  fuch  a  pledge  as  may  be 
reftored  in  the  fame  condition  to  the  owner:  beftJes  that 
«vhich  is  Qxed  to*  the  freehold  is  part  of  the  thing  demifed ; 
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thofe  things  therefore  that  favour  of  the  realty  are  not  dif- 
trainable. 

This  privilege  extends  to  fuch  things  as  the  tenant  will 
not  be  permitted  on  any  confideration  to  remove  with  him 
from  the  premifles  by  reafon  of  their  being  annexed  to  and 
confidered  as  part  of  the  freehold,  and  not  becaufe  they  are 
abfolutely  affixed  to  the  freehold  and  cannot  be  moved 
therefrom ;  for  a  temporary  removal  of  them  for  purpofes 
of  neceflity  is  not  fufficjent  tp  dellrpy  the  privilege. 

Thus,  a  fmith's  anvil  on  which  he  works  is  not  diftrainr 
able;  for  it  is  accounted  part  of  the  forjje,  though  it  be  not 
adually  fixed  by  nails  to  the  (hop. 

So,  a  mill-fione  is  not  difirainable,  though  it  be  removed 
out  of  its  proper  place  in  order  to  be  picked ;  becaufe  fucli 
removal  is  of  neceflity,  and  the  done  ftill  continues  to  be 
part  of  the  mill. 

That  which  is  in  the  hands  and  a3uat  occupation  of 
another  cannot  be  diilrained ;  for  that  cannot  be  a  pledge  to 
me  of  which  another  has  the  a6lual  ufe. 

So,  wearing  apparel  cannot  be  diftrained  whilft  on  the 
perfon  of  the  owner;  but  if  taken  off,  though  merely  for 
the  purpofe  of  natural  reppfe,  it  may  be  diftrained,  upoii 
the  principle  of  not  being  in  a6iual  ufp. 

Goods  in  the  cuftody  of  the  law  are  not  di (trainable;  for 
it  is  ex  vi  termini  repugnant  that  it  fliQuld  be  lawful  to  take 
goods  out  of  the  cuftody  of  the  law :  and  that  cannot  be  a 
pledge  to  me  which  \  ^annot  reduce  into  my  a£lual  pof- 
feflion. 

« 

Therefore  goods  diftrained  for  damage  feafant  cannot  be 
taken  for  rent;  nor  goods  in  a  bailiff's  hands  under  an 
execution;  nor  goods  feized  by  procefs  at  the  futt  of  th^ 
king,  6r  taken  pnder  an  attachment ;  nor  will  a  replevin 
lie  for  them. 

Neither  can  goods  be  diftrained  which  have  been  fold 
under  execution  of  a  writ  pi  Jieri  facias ^  but  fo  circum- 
llanced  that  it  has  not  been  proper  to  remove  them  from 
the  premifles.  Thus,  wl)crea  tenant's  corn  while  growing 
yras  feized  and  fold  vnder  z.  fi,  fa.  and  the  vendee  pef- 
fnitted  it  to  remain  till  it  was  ripe  and  then  cut  it,  after 
which,  and  before  it  was  fit  to  be  carried,  the  landlord 

diftrained 
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diftratned  tt  for  rent,  both  the  Courts  of  K.  B.  and  C.  P* 
held  that  it  was  not  diftrainable.  But  where  corn  was 
taken  in  execution  and  fold  by  the  flier  iff  under  the  fiat* 
2  JT.f^  M.  c^  j.  J.  g.  and  the  vendee  permitted  it  after 
feverance  to  lie  on  the  ground,  the  Court  held  it  to  be 
diftrainable  for  rent. 

A  landlord  having  a  legal  right  to  diftrain  goods  while 
they  remain  on  the  premifles,  the  ifluing  a  commiflion  of 
bankrupt  againft  the  tenant,  and  the  meflenger's  pofTeilloii^ 
of  the  goods  of  the  tenant,  will  not  hinder  him  from  dif* 
training  for  rent:  and  the  aflignment  by  the  commiflioners 
of  Jthe  bankrupt's  eftate  and  cfTefls  Is  only  changing  the 
property  of  the  goods,  which  while  on  the  premifles  remain 
liable  to  be  diftrained. 

But  if  the  landlord  negle£ls  to  difirun,  and  fufiers  the 
goods  to  be  fold  by  the  aISgnees«  he  can  only  come  in  pro 
rata  with  tl^e  reft  of  the  creditors. 

In  fome  cafes  the  diftrefs  itfelf  is  not  protcSed  even  from  a 
fubfequent  proce{s :  thus  where  the  queftion  was,  whether 
goods  were  not  liable  to  be  feized  on  an  immediate  extent 

» 

for  the  king's  own  debt«  after  a  diftrefs  had  been  taken  of 
the  fame  goods  by  a  landlord  for  rent  juftly  due  to  him, 
before  an  adual  fale  of  the  goods?  the  Court  of  Exchequer 
determined  that  the  extei\t  took  place  of  the  landlord's 
flaim  for  rent,  upon  the  authority  of  a^much  firongercafa 
which  had  been  before  determined  in  that  Court,  in  which 
the  time  for  the  fale  had  expired  and  an  attachment  had 
been  moved  for  againft  the  fiierifi*for  not  having  executed 
the  writ  of  venditioni  exponas. 

But  if  a  replevin  come  after  goods  are  fold  on  the  execu* 
tion,  the  defendant  muft  claim  property ;  for  then  they  are   ■ 
out  of  the  cujftody  of  the  lav  and  in  the  hands  of  a  private 
perfon. 

Laftly,  as  every  thing  which  is  diftrained  is  prefumed  to 
be  the  property  of  the  wrong  doer,  it  follows  that  fuch  > 
things  wherein  no  man  can  have  an  abfolute  and  valuable 
property,  as  dogs,  cats,  rabbits,  and  all  animals^r^  natura^ 
cannot  be  diftrained. 

Yetif  deer,  which  zxtferce  natura,  are  kept  in  a  private 
enclofure  for  the  purpofe  of  fale  or  profit,  this  fo  far  changes 
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their  nature,  by  reducing  itiem  to  a  kind'  of 'ftock'  or  mer- 
chandize, that  tbey  may  be  diflrained  for  rent* 

When  we  fpeak  of  chattels  not  difirainable,  it  muft  be' 
vnderftood' with  reference  to  the  fubjeEl  oi  this  chapter, 
fiamely,  as  a  remedy  for  the  recovery  of  rent ;  for  all  chaU 
tels  whatever  are  diftrainable  damage  feafaht,  it  being  biit' 
natural  juflice  that  whatever  doth  thfcr  injury  ihbuld  W  9 
pledge  tp  make  compenfation  for  it. 

§T.  R.  299.  Where  a  wrongful  diftrefs  is  made,  and  the  parfy  wlidr^* 

goods  are  fo  diflrained  pay  money  in  order  to  redeem  thenii 
be  may  maintain  trover  againfl  the  wrong  doer. 
Diftrefs^  WithrcfpeS  to  the  time,  place,  apd  manner  of  making 

^^k^J*  a  diArefs,  it  isto'bc  obfervcd,  that 

Giib.  L.  *f    *    A  diftrefs  for  rent  cannot  "be  made  in  the  riight,  fwHicb  fca- 

Pift.  56,  &c    f^^  jj  fj^jj  ^o  be  jj^o^  j^fter  (MTiAtt  till  fun-rife;]  bccaufc 

the  tenant  hath  not  thereby  notice  to  make  a  tender  of  bii 
rent,  which  poflibly  be  might  do  in  prder  to  prevent  tbq' 
impounding  of  his  cattle. 

The  diftrefs  for  rent  muft  be  for  r^nt  iii  arrear ;  there* 
fore  it  may  not  be  made  the  fame  day  on  which  the*  xtM, 
becomes  due,  for  if  the  rent  be  paid  at  any  time  during  that 
day,  whilft  a  man  can  fee  to  count  it,  the  payment  i^  good^ 
Striflly  indeed  the  rent  is  demandable  and  payable  beford 
the  lime  of  fun-fet  of  tbe  day  whereon  it  is  referved ;  yet  it 
is  not  due  till  the  la(^  niiiaute  of  the  natural  day,  for  if  the 
]eflbr  die  after  fun<>fet,  and  before  midnight,  the  rent  fliall 
go  to  the  heir,  and  not  to  the  e^Cecutor. 
^  But  the  cuflom  of  a  placed,  or  an  agreement  between  tha 

landlord  and  tenant,  if  there  be  no  objefiion  to  it  iii  point 
pf  law,  m^y  empower  the  landlord  to  diftrain  for  it  Earlier, 
for  conventio  vincit  legevf. 

Therefore  ifa  trader,  after  committing  an  a£lof  bankru{>tcyy 
take  a  (hop,  and  agree  to  pay  a  year's  rent  in  advance,  ^here 
by  the  cuftom  of  the  country  half  a  year's  rent  becomes 
due  on  the  day  on  ^hicb  the  tenant  enter;,  the  landlord 
after  an  aflignmeht  undjcr  thp  commiflion,  and  before  the 
year  be  expired,  may  diftrain  goods  on  the  premifles  for  half 
a  year's  rent,  or  if  he  buy  the  tenant'^  goods,  be  inay  retaiq 
^h^  amount  of  the  half  year's  rent* 

yV  diftrefs  xi^uft  not  1>e  after  tender  of  payment,  for  if  the 
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landlord  come  todiftrain  tlltf#odi<o(  his  teaaatibrtciUs^ 
Che  tenant  maf;  befera*  tke*  dift«t£iy  teaderihcaiaear*. 
aget,  and  if  the^difti^fi  be  afeerwacdt  takeov  itdfilikgal*. 
60,  if  the  landlord'hare  <lifttaiaod9  asd.  thtiteoantoakcftn 
tander of  tliearreafaget  befofe-tfaeiiopounliBig*. of itho. dif* . 
crefsythe  landlord  ought  to  deliver  op* the diflrcfa^vaftd if »!»« 
dues  ndt«  thedHainer  is  unlawful: 

A  diftreii'  majrbe  made  for  rent  (accrued 'after;  the  expifife.  / 

tion  ofa  notice  to  quit«  hot  it  is  a*  waiver  of  tberi]«iicc»  tbe^ 
taking  of  the  difirefs  being  a  proof  of  the  landlord's  intenMut 
to  confirm  the  tooaocjrw 

A  <ii  flrefs  for  rent-  raaf  be  laade  thonghthe  leafe-  be  detfr«» 
iftlned ;  for  bjr^ai^  8  Anm  c.  14:  j.  6;  7*  it  it  oaaAed«  Tbm 
it'  ftall  b«  lawful  to.  diftratOiaCter  the  deteraiination  oC  tbft 
teafe;  iir  the  fame  manaerasif  ithadnotbeen  deiemiiiied#. 
provided  the  difirefs  be  made  within  fix  cidendar  montba 
after  the  determination  of  tbe  leafe,  and  during  the  conti- 
nuance of  the  landlord's,  title  oriatereft,  and  alfo  during  tb# 
pofleffion  of  the  tenant^ 

But  where,  b)r  the  cufiom  of  the  country,  the  <H&going 
tenant  ia  allowed  any  advantages  refpe^ttog  tii^  premiiTes 
which  he  hat  fitted,  aa  lor  examplo,  a  certain  period 
9vitfatn  which  to  get  io  and  difpofe  of,. or  to  threihand  keep 
his  corn,  &!^r.  the  iniereil  and  connection  between  the  land* 
lord  and  tsenant  is:  if:^  continued  by  the  operation  of  fuch  cuf- 
Somary  right,  that  the  former  i»  entitled  to  diArain  for  rent 
in  arrear  after  fix  monthahaye  ea^pired  fioce  the  deiermi- 
pation  of  the  leafe^  v  ^ 

So,  if  a  tenant  dies,  and  his  reprefentative  enters  upon  the 
premitfes,  and  continues  therein  until  the  end  of  the  term, 
and  afterwards,  the  landlord  may  at  any  time  within  the 
£x  months  aftej^the  end  of  the  term,  under  the  reftri£lions 
prefcribed  by  the  a&,  dillraia  for  the  arrears  which  were 
4ue  at  the  time  the  ori^uia|l  tenant  died»  as  well  as  for 
l^hac  accrued  afterwards. 

No  private  perfon  can  diftrain  beafis  off  his  own  land,  or 
/M  the  high  r09d«  which  is  privileged  for  the  convenience  of 
paflengers  and  the  encoaragement  of  commerce. 

But  though  chattels  or  pledges  on  the  land  only  are  to 
i^nfwer  the  lord's  rei^t^  yet  if  tlie  lord  pomes  tp  diArain^ 

4i>a 
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'  and  tlie  tenant,  feeing  him,  drives  the  cattle  off  the  land,  the 
lord  may  follow  the  beafts  and  diftrain  out  of  his  fee,  if  he 
had  once  a  view  of  his  cattle  on  his  land.  But  if  the  bealU 
go  off  the  land  of  themfelves  before  the  lord  obferves  thenip 
he  cannot  diftrain  them  afterwards^  as  he  might  where  the 
,  tenant  drives  them  off* 

Where  there  are  feparate  demlfes,  tliere  ought  to  be  fepa* 
,  rate  difireffes  on  th^  feveral  premiffes  fubjeS  to  the  diftinft 
rents ;  for  no  dillrefs  on  one  part  can  be  good  for  both 
rents. 

But  where  lands,  lying  in  different  counties,  are  held  un« 
der  one  demife  at  one  entire  rent,  a  diftrefs  may  be  law* 
fully  taken  in  either  county  for  the  whole  rent  in  arrears 
and  chafing  a  diftrefs  over  is  a  continuance  of  the  taking. 
But  where  the  counties  do  not  adjoin,  a  diftrefs  cannot  be 
chafed  put  of  one  county  into  the  other. 

By  ftatute  It  C  a.  c.  19.  if  any  tenant  for  life,  years,  at 
will,  fufferance,  or  otherwife,  Ihall  fraudently  or  clandef- 
tinely  convey  his  goods  off  the  premises,  to  prevent  his 
landlord  from  diftraining  the  fame,  fuch  perfon,  or  any 
perfon  by  him  lawfully  empowered,  may  in  thirty  days 
next  after  fuch  conveyance,  feize  the  fame  wherever  they 
Ihall  be  found,  and  difpofe  of  them  in  fuch  manner  as  if 
they  had  been  diftrained  on  the  premiffes. 

But,  by  fe&.  a.  of  the  fame  ftatute,  the  landlord  (hall  not 
diftrain  any  goods  which  ihall  have  been  previoufly  fold, 
bona  fide ^  and  for  a  valuable  confideration,  toanyperfoxi 
not  privy  to  fuch  fraud. 

By  fe6l.  3.  every  tenant  who  (hall  fo  convey  away  his 
goods,  and  every  perfon  who  (hall  knowingly  aid  or  aflift 
him  therein,  or  in  concealing  the  fame,  (hall  forfeit  to  the 
landlord  double  the  value  of  fuch  goods. 

By  fca.  7,  of  the  fame  ftatute,  it  is  enaaed.That  where 
any  goods  or  chattels,  fraudulently  or  clandeftinely  conveyed 
off  the  premiffes  to  prevent  the  landlord  from  diftraining 
them  for  rent,  (hall  be  put,  placed,  or  kept,  in  any  houfe, 
barn,  ftable,  out-houfe,  yard,  clofe  or  place,  locked  up,  fas- 
tened or  otherwife  fecured,  it  (hall  be  lawful  for  the  land- 
lord, his  fleward,  or  other  perfon  impowered  by  him  for 
that  purpofe,  to  take  and  fei^e  as  a  diftrefs  for  rent,  fuch 

goods 
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goods  and  chattels^  (firft  calling  to  his  afliftance,  the  con* 
flable»  headborough.  bor(holder«  or  other  peace-officer  o£ 
the  hundred,  difiriQ,  or  place  where  the  fame  (hall  be  fuf- 
peded  to  be  concealed ;  and,  in  cafe  of  a  dwelling  houfe, 
oath  being  alfo  firft  made  before  a  ju&ice  of  the  peace,  of  a' 
reafonable  ground  to  fafpefl.  that  fuch  goods  or  chattels  are 
therein,)  ii)  tjie  djiy  tin^e  to  bre^k  open  and  enter  into  fuch 
houfe,  barn,  flabte,  out-houfe,  yard,  clofe  and  place;  and 
to  take  and  feize  fuch  goods  and  chattels  for  the  arrears  of 
rent,  as  he  might  have  done  if  they  bad  been  in  an  open 
place« 

If  a  landlord  comes  into  a  houfe  and  feizes  upon  fome 
goods  as  a  diftrefs  in  the  name  of  all  the  goods  in  the  houfe« 
it  will  be  a  good  feizure  of  all. 

Difirefles  ought  not  to  be  exceflive  ;  but  in  propoition 
jto  the  Turn  diftrained  for,  according  to  the  ftatute  of  Af arf- 

briJg^,  $2  ff.  3*  ^'  4- 

Thus,  if  the  lord  diftratn  two  or  three  oxen  for  I2d.  this 
js  unreafonable;  fo  if  he  diftrain  a  horfe  or  an  ox  for  a 
fmall  fum,  where  a  (heepor  a  fwine  may  be  had,  this  is  an 
iexceffive  diftrefs. — But  if  there  be  no  other  diftrefs  on  the 
)and,  then  the  taking  of  one  entire  thing,  though  of  never 
fo  great  value,  is  not  unreafonable* 

As  thefe  diflrefles  cannot  be  fold,  the  owner  upon  mak- 
ing fatisfafiton,  may  have  his  chattels  again. 

By  ftat.  17  C.  2.  c.  7.  in  all  cafes,  where  the  value  of  the^ 
cattle  diftrained  fhall  not  be  found  to  be  of  the  full  value  of 
the  arrears  diftrained  for,  the  party  to  whom  fuch  arrears  are 
due,  his  executors  or  adminifirators,  may  diftrain  again  for 
the  faid  arrears* 

But  a  fecond  diftrefs  cannot,  it  feems,  be  at  all  juftifiedg  ^ 
where  there  is  enough  which  might  have  been  taken  upon 
the  firft,  if  the  diftrainer  had  then  thought  proper:  for  in  a 
cafe,  where  this  queftion  occurred,  it  was  refolved,  that  a 
man  who  has  an  entire  duty  (as  a  rent  for  example)  (hall  not 
fplit  the  entire  fum,  and  diftrain  for  one  part  of  it  at  one 
time,  and  for  the  other  part  of  it  at  another  time,  and  fo 
foiies  quoties  for  feveral  times ;  for  that  is  great  oppre(Iion« 

But  if  a  man  feizes  for  the  whole  fum  that  is  due  to  him, 
jjipd  only  miftakes  the  value  of  the  goods  feized,  which  may 
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be  of  tmcertai^  or  iiqagii^arx  value,  as  piflures,  jewel#,race* 
faorfes,  &C.  there  i&PP  reafon  why  he  fliould  not  afterwards 
complete  hisex^cu^on  by  making  a  further  feizure* 

For  taking,  an  exce(Iive  diftrefss  a  man  is  not  liable  to  a 
criminal  profecution, 

Neitberxa^^eaeral  a^ioxi  of  trefpafs  be  maintained  for 
an  cxccffivc.diilrcfs. 

But  the  remedy  is  by.  a  fpecial  adion  founded  upon  the 
fiatute  of  Marlbtidge.  On  this  itatute.even  the^efcan  be  no 
rei^efly,  whe;re  there^i^  a  remedy  at  the  common  law  ;  nor 
if  the  plaintiff  has  recovered  in  replevin  ;  for  the  a£lion  on 
tbe  ftatute  is  foun4e4  upon  there  being  a  caufe  of  diftrefs.of 
wjiicjithe  repoveryjn  replevin  (hews  there  was  none;  more- 
over, in  replevin,  damages  we^e  recoverable  for  the  takings 
aj94ajman  (h^llixot.  bc.pe/mitted  to  fay  that  there  was  a 
c^aufe^of  diftrcifs,  after  ^hc,ha^  recovered  upon  the  ground  of 
its  bf^ing  unlawful* 

If  any  dlftrcG^  apd  fale  be  made,  as  for  rent  in  arrear  and 

4tie,  w)ien  in  truUi  not  any.  is  due«  in  fucb  cafe  the  owner 

may  recover  double  the  value,  witb  full  cofts  of  fuit,  in  an 

a&ioa  of  trefpafs,  or  upon  the.  cafe,  on  the  ftat.  2W*Q  M* 

Jf/s.  1.  c.  %.  s.  Sr 

If  the  difirefs  be  made  without  caufe  the  owner  may  marke 

refqous^  th^tisrefcue  it;  bi^t  i£  it  be  impounded,  he  can- 

not  break  the  pound  apd  retake  it,  becaufe  then  it  is  in  the 

cuftody.  of  the  la^a^. 

Pifirefs^  kmo       Notice, oi  the  diilrefs,  with  the  caufe  of  fuch  taking,  muft 

U  hi  Ufid.      ^  gj^^^  ^  jjjg  ^^^^^  jjy  jj^  ^^  ^  JfT^  ^  U.ftfs.    1.    r.  5. 

As  to  the  manner  in  which  the  diArefs  is  to  be  Ufed  and 
4ifpofed  of;  a  diftrefs  is  to  be  kept  in  a  pound,  which  is 
.  nothing  more  than  a  public  prifon  for  goods  and  chattels, 
and  is  either  $v€rt^  or  open,  or  covert^  or  fiiut.  All  living 
chattels  are  regularly  to  be  put  into  the  pound  ovtrt^  be- 
caufe the  owner  at  his  peril  is  to  fuflain  them,  wberefqr^ 
they  ought  to  be  put  in  fucb  an  open  place  as  be  can  refor| 
to  for  the  purpofe* 

By  the  flat,  ta  Ph.  &  ML  c.  12.  s.  l.  no  diilrefs  of  cat* 
tie  is  to  be  driven  out  of  the  hundred,  rape,  wapentake,  or 
lathe,  where  the  fame  is  taken,  except  it  be  to  a  pound  overt 

within 


Scfl:.  I.]         Remedy  for  Rent  by  Dijlrefs.  501 

vithm  the  fame  ihire,  nol' above  three  miles  from  the  plict 
where  the  fame  is  taken ;  nor  impounded  in  fereral  places, 
whereby  the  owner  may  he  conftrained  to  ftie  feVeral  repte* 
vins;  on  pain  of  forfeiting  to  the  party  grieved  one  hun- 
dred fiiiTlingSy  and  treble  damages. 

By  fefi.  8.  of  the  fame  ftatute,  no  perfoii'  flialf  'take  for 
keeping  in  pound  or  impounding  any  Sitirtft,  above  four* 
pence  for  any  one  wHoIe  diHrefs;  and  where  lefs  hath  been 
ufed,  there  to  take  lefs;  on  pain  of  forfeiting  5 A  to  the 
party  grieved,  befides  what  he  'flioiild  take'  above  four* 
pence. 

Bui  Where  lands  lying  in  two  adjoining  cdantietf  were 
held  under  one  demife  at  onie  entire  rent,  and  the  landldrd 
diftrained  cattle  in  both  counties  for  rent  arrear^  it  was  hoU 
den, that  he  might  chafe  them  all  into  one  county:  if  the 
counties  had  not  adjoifted;  it  "^buld  have  been  otherwife. 

The  offence  cteated  by  this  ft'atute  for  impounding  a  dif- 
trefs  in  a  wrong  place,  is  but  a  (ingle  offence,  and  Oiall  be  fa* 
tisfied  with  one  fcfrfeittire,  though  three"  or  four  are  con* 
cerned  in  doing  th&  a£lV  as  the  offence  cannot  be  fevered  fo 
as  to  make  each  offender  f(^parately  liable  to  the  penalty;  the 
meaning  of  the  ftatute  being  that  the  penalty  (hall  be  referred 
to  the  offence,  not  to  the  perfon. 

As,  where  three  perfons  diftrained  a  Sock  of  Iheep,  and 
feverally  impounded  them  ih  three  (bveral  pounds,  Whereby, 
&c.  it  was  held,  that  they  Ihould  forfeit  but  one  5  /.  and  one 
treble  damages. 

Trcfpafs  will  not  lie  againft  the  pound-keeper  merely  for 
receiving  a  diftrefs,  though  the  original  taking  be  tortious  : 
for  the  pound  is  the  cuftody  of  the  law,  and  the  pound- 
keeper  is  bound' to  lake  and  keep  whatever  is  brought  to 
him  at  the  peril  of  the  perfon  who  brings  it ;  and  if  wrong- 
f i^lly  tiken  they  are  a'nfwerablc,  not  he ;  for  when  cattle  are 
once  impounded,  he  cannot  let  them  go  without  a  replevin 
or  the  confent  of  the  party.  If  however  the  pound-keeper 
goes  one  jot  beyond  his  duty  and  affenu  to  the  trefpafs,  'that 
may  be  a  different  cafe. 

l^either  can  a  pound-keeper  bring  an  aftion  if  the  pottfid 
be  broken,  but  it  muft  be  brought  by  tfce  party  mterefted.* 

Beafts,  as  is  faid,  ought  to  be  put  in  a  pubHc  pound;  for 
1  if 
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if  they  are  placed  in  a  private  pound,  the  diftrainer  muil 
keep  them  at  his  peril  with  j}rovirion,  for  which  he  fliall 
.  have  no  fatisfaflion,  and  if  they  die  for  Want  of  fuftenance^ 
the  diftrainer  (hall  anfwer  for  them. 

Dead  chatties  however^  as  houfehotd  goods,  C3c.  which 

, .  aiay  receive  damage  by  the  weather,  muft  be  put  into  a 

pound  covert^  otherwife  the  diflrainer  is  anfwerable  for 

them  if  they  be  damaged  or  fiolen  away^  and  this  pound 

covert  muft  be  within  three  miles,  and  in  the  fame  county. 

Now,  by  flat,  n  G.  2.r.  19.  j.  lo.  any  perfon  diftraining* 
may  impound  or  otherwife  fecure  the  diflrefs  of  what  kind 
focvcr  it  be,  in  fuch  place  or  on  fuch  part  of  the  prcmiflfes 
as  (hall  be  moft  convenient;  and  may  appraife  and  fell  the 
fame,  as  any  perfon  before  might  have  done  off  the  pre- 
mi  (Fes. 

The  diflrainer  cannot  work  or  ufe  the  thing  diflrained^ 
whether  it  lie  in  a  pound  overt  or  covert  j  becaufe  the  dif. 
trainer  has  only  the  cuftody  of  the  thing  as  a  pledge  :  but 
the  owner  may  make  profit  of  it  at  hispleafure. 

An  exception  to  this  rule  exifls  in  refpefi  to  milch  kine^ 
which  may  be  milked  by  the  diflrainer^  becaufe  it  may  be 
neceflary  to  their  prefecvation,  and  confequently  of  bene- 
fit to  the  owner.  [Cafes  in  the  books  caft  fomc  degree  of 
doubt  as  to  the  legality  of  this  diQum  in  Cro.  jfac.  148* 
(fee  Hunt's  Giliert's  Law  of  Difirefs,  74.)  but  the  reafon 
of  the  thing  is  fo  forcible,  that  we  incline  to  think  that  the 
diaum  of  that  day  refpefting  this  point,  would  be  rccognifed 
as  law  at  this  period.] 

The  diflrainer  cannot  tie  or  bind  a  beaft  in  the  pound, 
though  it  be  to  prevent  its  cfcape ;  for  any  aft  of  the  dif- 
trainer that  tends  to  the  injury  of  them  is  done  at  his  peril. 

But  if  cattle  diflrained  die  In  the  pound,  without  any 
fault  of  the  diflrainer;  in  fuch  cafe,  he  who  made  the  dif- 
trcfs  (hall  have  an  aaion  of  trefpafs,  or  may  diftrain  again, 
if  the  diflrefs  was  for  rem. 

If  a  diflrefs  be  taken  without  caufe,  before  it  is  impound- 
cd,  the  party  may  make  a  refcous.  But  if  it  be  impounded 
he  cannot  juflify  the  breach  of  the  pound  to  take  it  out  of 
the  pound.  bccauf|the  diflrefs  is  then  in  the  cuftody  of  the 

law 
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law ;  if  however  the  pound  be  unlocked,  it  feems  he  may 
take  them. 

By  the  common  law,  if  a  man  break  the  pound,  or  the 
lock  of  it,  or  any  part  of  it,  he  greatly  offeiidt  againft  the 
peace,  and  commits  a  trefpafs  againft  the  king,  and  to  the 
lord  of  the  fee,  the  Iheriffs,  and  hundredors,.  in  breach  of 
the  peace,  and  to  the  party  in  delay  of  juftice;  wherefore 
hue  and  cry  i<  to  be  levied  againft  him  as  againft  thofe  who 
break  the  peace :  and  the  party  who  diftrained  may  take 
the  goods  again,  wherefoever  he  finds  them,  and  again  im- 
pound them. 

Befides  which,  by  ftat.  ^  W.  t*f  M,  c»  5.  s»  4.  on  any 
pound-breach  or  rtfcous  of  goods  diftrained  for  reht,  the 
perfon  grieved  thereby  fliall,  in  a  fpecial  a£lion  upon  the 
cafe,  recover  treble  damages  and  cofts  againft  the  offender, 
or  againft  the  ovmer  of  the  goods  if  they  be  afterwards  found 
to  have  come  to  bis  ufe  or  pofleflion* 

In  an  adion  on  this  ftatute,  it  has  b^n  adjudged,  that  the 
word  *'  treble"  (hall  be  referred  as  well  to  the  word  "coAs,** 
as  to  the  word  **  damages,"  and  confequently  that  the  cofts 
(hall  be  trebled,  as  well  as  the  damages.  Indeed  it  is  de- 
termined in  general,  that  where  a  ftatute  gives  treble  da- 
mage, the  cofts  fliall  be  trebled  of  courfe. 

As  to  what  fliall  be  a  rtfcous^  if  the  diftrefs  while  being 
driven  to  the  pound  go  into  the  houfef  of  the  owner,  who 
delivers  them  not,  upon  demand  of  them  by  the  diflrainer, 
this  is  a  refcous  in  law. 

With  refpeEl  to  the  difpofition  of  the  diftrefs,  which  be- 
itig  conlidered  as  a  pledge  could  not  at  the  common  law  be 
fold;  by  the  ftat.  2  W.& NLJifs.  1.  c.  j.j.  2. it  is  enafled, 
That  where  any  goods  fliall  be  diftrained  for  rent  referVed 
and  due  upon  any  demife,  leafe  or  contra£t  whatf()ever,  ind 
the  tenant  or  owner  of  the  goods  diflrained,  fliall  not  within 
five  days  neJtt  after  fnch  diftrefs  taken  ^d  notice  thereof, 
with  the  caufe  of  fuch  taking,  left  at  the  chief  manfion 
houfe  or  other  moft  notorious  place  on  the  premifles,  re* 
plevy  the  fame;  in  fuch  cafe,  the  peffon  diftfaixling  (hall, 
with  the  (heriff'or  under*(hertff  of  iht  county,  or  with  the 
conftable  of  the  hundred,  parifli,  or  place  where  fuch  dif- 
trefs (ball  be  taken,  caufe  the  goods  fo  diftndned  to  be  ap« 

praifed 
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,  {^raUedby  two  fwornif|)raife;S|^  (whom  fuch  flicfiflr,  under- 
flicrifF,  or  conftable  (hall  fwear  to  appraife  the  fame  truly, 
.  accbrdtpg. ta the  beft  of.  their  underfiaQdipgs,)  and  after  fuch 
.  appraifement  may. fell  the  &me  for  the  beft  price  .that  can 
.  Vgottea  (or  thenit  £or  fati8(a£lk>Q  of  the  tent, .  and  ^barges 
I  oftbediftyefs,  appraifement  and  fal^;.  leaving  the  overplus, 
if  any,  with  the&eriff^ under-iheiiff»'<or  conftabl6g.for  tjie; 
.  owner'aufe* 

Ia  the  notice  for  the  falc  of  aKii&refs.  undef  (bis  ftatute^ 
it  isnot  Beceflary. to.fet  forth  at  what iime  the  tfat%  bepapie 
due  for  which  the  diftrefs  has  been  made^ 

If  the  perfon  diftcainjngis  fworix  one  of  the  appraifers,  it 
is  illegal^  for  he  is.intere(ted  in  the  bufinefs  \  and  the  flatute 
fays  that  A«»  with  the  flieriff^  '&r,.  (hall  caufe  the.good«  to  be 
^ppraifed  by  two  fwom  appraifers* 

The  landlord  mud  remove  th^  goods  at  the  end  of  five 

dayst  and  will  be  deemed  a  trefpafler  for  any  time  beyond  it 

that  he  keepsthem*    The-five  days  allowed  before  a  difircfs 

V  din  be  fold,  are  inclufiveof  the  day  of  lale,.  wherefore  it 

feems.the  diftrefs  may  be  removed  on  the  fixth  day. 

Thus,  where  a  diftrefs  was  made  and  a  regular  notice  of 
fale  given  on  the  lath  day  of  Jlftfjf,  and  on  the  afternoon  of 
the  17th  day  of  the  fame  juonth  the  goods  were  removed 
and  fold,  it  was  held  that  on  the  evenjpg  of  the  17th  five 
days  fxoni  the  time*  of  the  diftrefs  had  completely  expired, 
and  that  the  remov^  and  fale  were  regular  according  to  the 
time  allowed  by  the  ftatute. 

.  Notice  to  the  owner  is  fufficient  as  againft  him^  unlefs  a 
.  \jeplevin  had  been  fued  by  the  tenant,  in  which  cafe,  pcr- 
fonal  notice  to  the  tenant  is  fufficient  to  warrant  a  fale  un- 
der  the  flat,  a  W.  &  M./efs.  1.  r.  5.  j.  2.  and  is  preferable  in- 
deed,  to  notice  left  at  the  manfion-houfe. 

Upon  4he  fale  of  fuch  diftrefs  the  appraifers  need  be  fworn 
by  the  conftable  only  of  the  hundred  in  which  thq  diftrefs 
is  impounded. 

An  irregularity  in  this  procefs  does  not  now  render  jh« 

.  diftrainer,  as  he  was  at  the  common  law,  a  trefpafler  at  ini-^ 

iio:  for  by  flat.  11  G.  2.  c.  19.  s.  19.  it  is  provided,  that 

.   where  any  diflrefs  fliall  be  made  for  any  kind  of  rent  juftly 

due,  and  any  irregularity  fliall  be  afterwards  done  by  jhe 

;  party 
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party  dtftraining  or  his  agents  the  diftreft  ftall  not  b« 
deemed  unlawful,  nor  the  diftrainer  a  trefpafler,  ah  initio  %  • 
but  the  party  grieved  may  recover  fatisfafiioo  for  the  fpc- 
cial  damage  in  an  aflion  of  trefpafs  or  on  the  cafe,  at  bis 
elefkion. 

But,  by  fed.  20,  no  tenant  fliall  recover  in  fuch  aflion, 
if  tender  of  amends  had  been  made  before  the  a£iion 
brought:  and,  by  fefl.  21, the  defendant  in  fuchaAion  may 
plead  the  general  iffue  and  give  the  fpecial  matter  in  evi- 
dence. 

Under  the  plea  of  the  general  ifTue,  given  by  thta  aCl,  a 
landlord  cannot  juftify,  except  for  mEts  done  al  lamilord : 
ihereforet  although  he  may  jufttfy  fta  far  as  the  diflrefs  goet* 
he  cannot  under  this  iffue  juftify  expolflon.  Soalfo»  if  the 
goods  remain  on  the  premiiTes  beyond  the  five.dajri^be  can* 
not  juftify,  under  this  iflue,  enierrag  the  houfe  to  remove 
them  afterwards,  but  muft  plead  a  licence  to  juftiiy  the  af* 
portation,  or  liberum  Unementum  to  ju&ify  theexpolfion. 

For  goods  fold  before  five  days  have  mpired  next  after 
the  didrefs  and  notice,  an  a£lioB  of  trover  will  not  )ie»  thai 
being  ^  remedy  which  cannot  be  pmrfued  finceHhe  flat#  j  s 
G.  8.  c.  19.  as  it  tends  to  place  the  landlord  in  th^  fame  fi« 
tuation  as  he  was  before  the  palbng  of  that  a£l  i  the  afiicm 
ought  to  be  brought  fpeciidly  for  the  particular  irrc^u* 
larity. 

But  though  the  tenant  (ball  male  fatisfafii4>n  for  ih^  real 
damage  only  fuftained,  by  any  irregularity  in  uking  or  dif« 
pofingof  the  diftrefs';  yet  by  th^  fllat,  BfV.&  M»  fcfs.  x. 
£.  5*  s.  3*  if  any  diftrefs  and  fale  flia|I  be  made  for  rent  pre- 
tended to  be  due  to  the  perlbn  diftraining,  where  in  truth 
no  fuch  rent  is  due,  the  tenant  fliaU  recover  double  the  va«  ' 
lue  of  the  goods  diftrained,  together  with  foil  cofts  of  fuit. 

Goods  diftrained  by  the  plaintiff  were  delivered  by  him  to  4T.  R^  687.' 
the  defendant  00  hii  promifing  to  pay  the  rent :  an  adioil 
for  money  had  and  received  would  not  lie  for  the  value  of 
the  goods,  though  defendant  do  not  pay  the  rent. 

Where  there  are  three  joint  leffees,  two  of  whqm  al&gQ  3  Efp.  R.  $. 
their  intereft  to  the  third,  whofe  fole  liability  the  landlord  ^^-^-^oj* 
has  not  confented  to  accept,  the  ^oods  of  the  plaintiff  being 

X  put 
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pdt  on  the  pretnifles  by  permiflion  of  fuch  third  leflce  and 
diftrained  by  the  landlord  for  rent  and  he  having  paid  it^ 
the  three  leflees  are  liable  to  him  for  money  paid  to  their  ufe. 

Section  IL    Of  the  A3ion  ofDcbt^  where  the  Leafc  is  by 

Deed. 

Another  remedy  for  the  recovery  of  rent  is  by  a&ion  of 
debt,  or  covenant,  where  the  premtfles  ate  demifed  by  deed. 

I  Saand.  233.n.  An  aflion  of  debt  or  covenant  lies  for  non-payment  of 
the  rent  on  the  word  •*  yielding"  in  a  leafe  for  years;  for  it 
is  an  agreement  to  pay  the  rent,which  will  make  a  covenant* 

BuU.K.  P.  167.  The  a£lion  of  debt  is  founded  upon  a  contrad,  either  ex- 
pref^  or  implied,  in  which  the  certainty  of  the  fum  or  duty 
appears,  and  the  plaintiff  is  to  recover  the  fum  in  numer^, 
and  not  in  damages. 

Efp.  N.  P.  188.  Debt,  being  an  a3ion  founded  on  an  exprefs  contra£l» 
rents  referved  on  leafes  for  years  were  at  all  tifnes  recover* 
able  by  this  fpecies  of  remedy. 

Cra  EHz.  T69.       So,  debt  lies  for  rent  upon  a  leafe,  though  the  defendant 

1  str.  550.  entered  before  his  title  b«^an  t  for  though  clearly  he  is  a 
diffeifor  by  his  entry,  and  the  accruing  of  his  term  (hall  not 
alter  his  eftate,  yet  debt  lieth  for  privity  of  contraA ;  and 
whether  the  entry  be  tortious  or  not|  it  cannot  difcharge  the 
contra£l  for  payment  of  the  refit. 

The  Aat.  8  Ann.  c.  14.  i.  4.  enafis,  That  any  perfons  en- 
titled to  rent  arrear  on  a  leafe  for  life  or  lives,  may  have  an 
a£lion  of  debt  during  the  exiftence  of  the  life,  as  on  a  leafe 
for  years  durfng  the  term. 

By  the  flat.  32  H.  8.  c.  37.  s.  i.  the  executors  and  admi- 
niftrators  of  tenants  in  fee,  fee*tatl,  or  for  life,  of  rent-fer* 
vices,  rent'-charges,  rents-feck  and  fee-farms,  niay  bring 
debt  for  the  arrearages  againft  the  tenant  who  onght  to  have 
paid  the  fame.    This  flatute  extends  to  all  tenanu  for  life. 

Cn>.  jac.  411.  If  ^nc  of  two  leflecs  aifign  his  tntereft,  and  the  other  die 
before  the  rent  becomes  due,  an  adion  of  debt  in  the  d^ 
et  detinct  will  lie  againft  the  aflignee  and  executrix  of  the 
deceafed  leiTee  for  the  whole  rent. 

j^^^  So,  if  the  leflce  for  years  will  affign  all  his  term  in  part 

of  the  land,  the  leflbr  ihall  have  a  jointa£Uon  againft  the 
leflee  and  aflignee. 
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If  there  is  a  leflee  for  years,  and  he  afligns  all  his  inteteft  tLdJi«ym.i73. 
toanother,  yet  may  the  leffor  flill  have  an  aftion  of  debt  ^^'^  ^^' 
»gainft  him  for  rent  in  arrear  after  the  aflignmenc:  firft,  be« 
caufe  the  leflee  Oiall  not  prevent  by  his  own  afl  fuch  re* 
medy  as  the  le  (Tor  hath  again  ft  him  on  hiscontrad;  adiy, 
that  the  leflee  might  grant  the  term  to  a  poor  man.  who 
would  not  be  able  to  manure  the  land,  and  fo  for  need  or 
malice  the  land  would  lie  untilled,  and  the  leflbr  ht  without 
remedy,  either  by  difirefs  or  a£lion  of  debt. 

But  the  leflbr  may  either  tacitly  or  exprefsly  accept  ifp.  k.  p.  «oi. 
the  affignee  for  his  tenant,  and  fo  difcbarge  the  original  4T.R.9S. 
leflee:    and  if  he  once  accepts  rent  from  the  aflignee, 
(who  is  bound  however  no  longer  than  while  in  poflefllon) 
he  can  never  refort  back  again  to  the  firft  leflee. 

The  executor  or  adminiftrator  of  a  leflee  for  years,  may,  UtJ* 
like  any  other  aflignee,  affign  the  term,  and  fliall  not  be 
chargeable  for  rent  after  the  aflignment. 

If  the  leflbr  aflign  his  rent,  without  the  reverfion,  the  3Saik.ii8. 
aflignee  (if  the  tenant  agrees)  may  maintain  an  a&ion  of  debt 
for  the  rent,  becaufe  the  privity  of  contraft  is  transferred. 

If  the  leflbr  grant  away  his  reverfion,  he  cannot  have  an  £fp.N.P.  loi. 
a£lion  of  debt  for  the  rent,  which  being  incident  to  the  re- 
verfion, pafles  with  it. — The  grantee  ol  the  reverfion,  there* 
fore,  can  alone  have  the  a£lion» 

But  the  grantee  even  cannot  have  debt  againft  the  lefl*ee  Cro.  £lix.  328, 
if  he  has  afligned  over ;  for  there  was  no  privity  between 
them  but  by  reafon  of  the  privity  of  eftatCi  and  that  being 
gone  by  the  aflignment,  this  a6lion  will  not  lie.  Such  is 
the  cafe,  whether  the  perfon  claiming  the  rent  comes  in 
byfucceffion  or  grant:  thus,  the  fucceflbr  pf  a  prebend  /i/i.  555, 
cannot  bring  debt  againft  the  executor  of  a  leflee  of  the 
prebendary,  where  fuch  executor  had  afligned. 

Bu(  if  a  lea*ee  aflign  part  of  the  land  demifed,  a  grantee  Uid^6iz* 
of  the  reverfion  fliall  have  debt  againft  him  for  the  whole 
rent :  for  the  entire  eftate  remaining  in  one  part  of  the  land, 
the  privity  remained  entire,  and  would  fuppbrt  the  aftion. 

A  devifee  may  maintain  debt  for  his  fliare  of  the  rent,  UiJ.617. 
and  if  there  be  a  devife  of  a  rent  to  be  equally  divided  be- 
tween three,  each  may  have  his  a£lion  for  his  fliare. 

X  2  If 
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4Mod.T74.  If  a  leflee  for  years  re-demife  his  whole  term  to  the 

leflbr  with  a  refervation  of  rent,  it  operates  as  a  funrender 
of  the  original  leafe».  and  therefore  he  cannot  maintain 
debt  for  rent  agatnft  the  executor  of  the  original  leflbr;  but 
mull  feek  relief  in  equity. 

jK^  But  if  a  leffise  aflign  his  whole  term  to  a  firanger,   he 

may  bring  debt  for  the  rent  referved  on  the  contra£l  againft 
him  or  his  perfonal  reprefentatives. 

I  Str  405.  So»  if  the  lelFee  for  years  afligns  all  his  term  to  another, 

referving  the  rent  to  himfelf,  he  Oiall  have  an  aQion  of  debt 
for  the  arrears  during  the  term ;  for  though  not  properly  a 
rent  for  want  of  a  reyerfion,  yet  it  partakes  of  its  nature, 
being  a  return  for  the  profits  which  are  annual. 

Cr«.  EUt.  164.        Debt  does  not  lie  for  rent  upon  an  expired'leafe.   There* 

Leare5(s.3!x.)  fore  whcre  leffec  for  life  made  a  Icafe  for  years,  rendering 

rent,  and  afterwards  furrendered  to  the  leflbr  upon  condi« . 
tion:  the  leflee  for  years  took  a  new  leafe  for  years  of  the 
leflbr;  the  leflee  for  life  performed  the  condition,  and  put 
out  the  leflee  for  years,  who  re-enters ;  and  the  leflee  for 
life  brought  debt  for  the  firft  rent  referved ;  and  it  was 
ruled  that  it  was  not  maintainable,  for  the  leafe  out  of 
which  it  was  referved  was  gone  and  determined ;  for  though 
the  furrenderof  the  tenant  for  life,  which  made  the  leflee 
for  years  immediate  tenant  to  the  firft  leflbr  and  fo  enabled 
him  to  make  fuch  furrender,  was  conditional,  yet  the  de« 
feafance  of  the  eftate  for  life,  by  performance  of  the  con« 
dition,  cannot  defeat  the  eflate  of  the  leflee  for  years,  which 
was  abfolute  and  well  made,  and  then  the  rent  referved 
thereon  is  gone  likewife. 

1  LcT.  95.  Yet,  if  a  leafe  be  made  to  a  woman  Jum  fola  and  flie 

marries,  the  term  expires  and  Die  dies;  debt  lies  againft 
the  hufl)and  for  rent  accruing  during  her  life-time;  for  he 
is  chargeable  by  reafon  of  the  perception  of  the  profits. 

qro.  Elix*  78.         So,  in  the  cafe  of  a  leafe  for  years,  rendering  rent;  and 

for  non-payment  the  leafe  to  be  void ;  although  tlie  leafe 
become  void,  yet  for  rent  due  before  debt  lies. 

The  Declarer      In  declaring  in  debt  for  rent  on  a  leafe  for  years,  the 

s21L  100.         pUintiff  need  not  fei  forth  any  entry  or  occupation  ;  for 

though  (be  defendant  neither  enters  nor  occupies,  he  muft 

pay 
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pay  the  rent,  it  being  due  \>y  the  leafe  or  conuaft,  and  opt 
by  (be  occupation :  tberefore  though  it  ij  ufual  in  the  Aecl^ 
ration  to  fay  '*  by  virtue  of  which  (he  leflee  tatercd,''  yet 
it  is  not  neceflary* 

If  rent  is  refer  ved  quarterly  and  half  yearly,  each  gale  is  Efp.  KP.  tis. 
a  diftina  debt  for  which  the  leflbr  may  have  his  aBion,  and  ^  ^^  "'* 
may  declare  for  an  entir?  gale  at  the  end  of  any  quarter  or 
half  year  without  (hewing  how  the  former  quarter  or  half 
year  has  been  fatisfied.  But,  if  he  declares  only  for  part 
of  the  gale  due  at  the  end  of  any  half  year  or  quarter,  it  it 
bad,  onlefs  he  ihews  how  the  remaining  part  was  fatisfied; 
for  otherwife  the  leflee  may  be  expofed  to  many  anions  for 
the  fame  demand. 

Whenever  rent  or  any  other  duty  it  received  [Qu.  re*  uid. 
fervedj  quarterly  or  half  yearly,    the  declaration    (hould 
always  ftate  when  it  was  due  and  ending,  or  it  will  be  bad. 

So,  if  the  plaintllF  declares  for  led  rent  than  a  year« 
without  (hewing  how  the  reft  was  fatisfied,  it  is  bad ;  and 
no  aQioo  will  lie  for  half  a  year's  rent  if  tlie  rent  be  re* 
ferved  annually. 

In  debt  for  rent  againft  the  devifee  of  the  le(rce,  the  Cro  Eiu.  535»<k 
plaintiflf  muft  (hew  that  the  defendant  entered  by  aflfent  of 
the  executor,  or  virtutt  Ugatianis :  and  a  demand  muft  be 
made  of  the  rent. 

Where  the  plaintiff  in  his  declaration  undertakes  to  recite 
a  leafe,  any  mis-reciial  is  fatal,  if  thea6lion  be  foimded  on 
fuch  leafe. 

Thus,  if  a  Jcafe,  upon  which  a  mrofs  fum  and  three  fowls  aLd.Raym.79j, 
are  referved  by  way  of  rent,  is  repreientea  m  pleading  to  have 
teferved  the  grofs  fum  without  mentioning  the  fowls,  the 
variance  is  fatal. 

In  debt  by  a  remainder-man  for  rent  referved  upon  a  leafe  iLdrajm.y^s 
by  tenant  for  life,  the  plaintiff  muft  (hew  what  authority  the 
tenant  for  life  had  to  make  the  leafe. 

The  venue  may  be  laid  either  where  the  land  lies  or  where  1  Saik.  S51.  . 
the  deed  was  executed,  or  it  (hould  feem  in  any  place,  if  the  ^  ^''  '^^  * 
a£lion  is  againft  the  original  le(ree. 

But  if  the  adion  is  againft  the  affignee  of  the  leffee,  it  Ibid. 
muft  be  laid  where  the  land  lies{  for  be  is  chargeable  only 
on  the  privity  of  efiate* 

X  a  So, 
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£rp.N.P.  213.  Soi  againft  the  executor  of  the  leflee,  the  a£lion  muft  be 
brought  where  the  land  lies;  for  he  is  chargeable  as  aflignee 
on  the  privity  of  eftate  only. 

2  WUs.  165,  So  alfo,  debt  for  rent  by  the  aflignee  of  the  leflbr  againft 

the  leflee,  muft  be  l>rought  where  the  lands  lie:  but  it  is 
otherwife  in  the  cafe  of  covenant  which  is  tranfitor}'. 

i  Saund.  X.  IV.  I.  .  In  debt  for  rent  againft  an  executor  or  adminiftrator,  if 
the  \Yho1e  rent  has  incurred  in  the  Iife*time  of  the  lefiee, 
the  a£lion  againft  his  executor  muft  be  in  the  detinet  only : 
and  the  executor,  though  he  do  not  enter,  is  ftill  chargeable 
in  the  dttinet^  becaufe  he  cannot  fo  waive  the  term  as  not  to 
be  liable  for  the  rent  as  far  as  he  has  aflets. 

ibitL  But  for  the  rent  incurred  after  the  death  of  the  leflee,  the 

a£lion  may  be  brought  either  in  the  debet  or  detinet^  if  the 
executor  enters;  for  he  is  charged  as  aflignee  in  rcfpeft  of 
^he  perception  of  the  profits,  and  it  is  not  material  whether 

'  be  has  aflets  or  not.    Therefore  be  cannot  in  fuch  cafe 

plead  plene  adminiflravit :  and  if  judgment  be  given  againft 
him,  it  is  de  bonis  propriis. — But  if  the  land  be  of  lefs  value 
than  the  rent,  he  may  plead  the  fpecial  matter,  viz*  that  he 
has  no  aflets,  and  the  land  is  of  lefs  value  than  the  rent,  and 
may  pray  judgment  whether  he  (hall  be  charged  otherwife 
than  in  the  detinet  only.  The  leflbr  has  his  eIe3ion  to 
charge  him  either  in  the  debet  and  detinet^  or  the  detinet 
only,  in  which  latter  cafe  the  judgment  is  de  bonis  tejiatofis. 

2hid,iiun,i,       I(  feems  fuSicient  to  declare  againft  the  defendant  as 

executor,  without  paming  him  fo  in  the  beginning  of  the 
declaration. 

f  Stund.  216.        ^"'  after  a  judgment  obtained  againft  an  executor,  one 

•r9.&*37./««.  may  have  debt  in  the  debet  and  detinet  fuggefting  a  devafla^ 
vitf  and  thereby  charge  him  de  bonis  propriis;  for  it  is  then 
properly  his  own  debt ;  and  a  judgment  againft  an  executor 
or  adminiftrator  by  default,  confeflion,  or  after  verditl,  is 
an  admiflion  of  aflets  to  fatisfy  the  judgment;  and  if  no 
aflets  are  to  be  found,  it  is  evidence  of  a  devaftazdt. 

Saik.  3ea.  An  executor  may  bring  an  a£lion  before  probate ;  but  be 

t  Str,  411.  cannot  declare  till  probate  be  granted,  for  when  he  comes  to 
declare  he  muft  produce  his  letters  teflamentary.  If,  how- 
ever,  the  probate  has  been  loft,  an  exemplification  from  tho 
ordinary  will  be  fufficient*  • 

But 
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But  an  adminiftrator  cannot  bring  an  -adion  till  adminl-  Efp.K.P.ti8. 
ftration  be  granted;  for  the  power  of  an  adminiftrator  is 
derived  from  the  ordinary*  as  that  of  an  executor  is  from 
the  will. 

Declaratiohs  by  cxecntors  or  adminiiftrators  mull  be  in  ihid, 
the  deiinei  only  f  for  a  perfon  can  only  be  faid  to  be  the  ^"*"  ^*'*' ^* 
party  to  whom  the  money  when  received  would  belong, 
that  is,  to  the  teflator's  or  inteftate^s  eftate,  not  to  his  exe* 
cutor  or  adminiftrator.  Such  is  the  cafe,  though  the  rent 
be  referred  on  a  demife  which  commenced  on  the  death  of 
the  teftator,  fo  that  he  never  received  any  rent. 

In  afiions  by  an  executor,  the  declaration  (hould  ftate  >  Str«6|t; 
*'  that  the  teftator  was  dead  and  the  plaintiff  compleat 
"  executor/'  But  if  the  executor  has  recovered  and  had 
judgment,  and  afterwards  brings  a  fan  facias  on  it,  fuch 
averment  is  not  neceffary;  though  it  would  be  otherwife, 
had  the7Hr^/cicti0j  been  on  a  judgment  obtained  by  the 
teftator  himfelf,  for  by  the  6rft  judgment  the  teftator's  right 
was  eftablifhed :  but  where  the  firft  judgment  has  been  by 
the  teftator,  the  executor's  right  does  not  appear  without 
fuch  averment* 

So,  a  declaration  by  an  adminiftrator  is  good,  ftating  in  Cro.  Eiix.  879, 
general  **  that  adminiftration  was  granted  to  him.  by  the  , 
**  bilhop  of,  &r."  without  faying  that  he  was  ordinary,  or 
to  whom  the  right  to  grant  adminiftration  belonged ;  unlefs 
it  be  a  peculiar  jurifdiAion,  in  which  cafe  it  fliould  be  fet 
out.  The  reafon  is,  that  the  defendant  might  conteft  the 
right  of  the  perfon  granting  adminiftration,  or  (hew  that 
adminiftration  was  granted  tp  another,  or  that  there  were 
bona  notabilia.    But  a  verdi£l  would  cure  the  faulty 

In  a  declaration  by  an  executor  of  an  executor,  he  fliould  ^  Str.7x6; 
fet  out  *•  that  the  firft  executor  proved  the  will :"  for  other- 

« 

wife  the  plaintiff  has  no  title ;  for  if  there  had  been  no 
probate  granted  to  the  firft  executor  an  adminiftration  cum 
teflamento  annexo  (hould  be  granted  of  theeffefls  of  the  firft 
teftator  to  the  next  of  Lin.  But  this  alfo  would  be  cured 
by  a  verdi3. 

An  executor  fliould  not  join  in  the  fame  declaration  a  ibid,  iijts 
demand  by  his  teftator,  and  one  in  his. own  right:  for  if  he 
does,  the  writ  will  abate,  as  the  judgmenfs  would  be  dif* 

X  4  ferent; 
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fcrent ;  that  on  the  firft  wouU  be  de  bdnis  Uft^ioris^  that  on 
die  latter  dc  bonis  propriis. 

Efp.  K*  P*  lio.  If  the  aGUon  is  brought  bf  the  aiCgnee  of  the  reverfion 
againft  the  leflee  for  rent,  he  muft  fet  forth  the  feifin  in  fee 
in  the  firft  tenant,  and  the  fereral  mefne  affignraents,  down 
to  hilnfelf ;  for  thefe  are  noceffary  to  make  ont  hit  title^ 
^  -md  the  validity  of  thefe  alfignnients  being  matter  of  law, 
<ni^ht  to  be  iet  forth  for  the  Coart  4o  judge  of. 

](^  For  ft  is  a  general  rule,  that  eftates  in  fee-fimple  may  be 

nlledged  generally,  but  tbe  commencement  of  efl»ces^taii» 
and  other  patticular  eftates  muft  be  ffaewa,  where  they  go 
to  the  ground  of  the  aAion;  but  not  fo,  where  they  are  only 
inducement :  the  life  therefone  of  the  tenant  in  uil  or  for 
life  ought  to  be  averred. 

•^'^  But  where  the  aftioti  is  by  the  leflbr  or  his  heir  againft. 

the  ajSgnee  of  the  leflee,  the  pbinttff  need  not  fet  out  the 
feveml  mefne  aflignments  to  the  defendant;  for  they  do  not 
lie  within  his  knowledge :  but  it  is  fufEcient  for  the  plaintiff 
to  fet  forth  the  original  demife  to  the  fir  ft  leflee,  whofe  eftate 
and  intereft  have  by  feveral  mefne  aflignments  come  to  the 
defendant ;  and  proof  of  pofleflion  and  occupation  fliall  be  • 
fufficient  to  charge  him. 

Titfd^f  Praft.         Rcfpefting  the  vcnut^  it  may  in  addition  be  obferved  that, 

^  ^'  in  debt  for  rent  upon  a  leafe,  founded  on   the  privily  of 

eflate,  as  when  brought  by  the  affignee  or  devifee  of  tbe 
leflbr  againft  the  leflee;  or  by  the  leflbr  or  his  perfonal 
reprefentatives,  againft  (be  aflignee  of  the  leflee;  oragi^inft 
tbe  executor  of  the  leflee,  in  the  debet  and  dctinet^  tbe  ac* 
tion  is  local,  and  the  venue  muft  be  laid  in  the  county  where 
the  eftate  lies. — But  in  debt  by  the  leflbr  againft  tbe  leflee^ 
or  his  executor  in  the  deiinet  only,  the  adion  is  tranfitory, 
and  the  venue  may  be  laid  in  any  county. 

Tke  PliMs.  The  pleas  to  an  a3ion  of  debt  for  rent  referved  on  a  leafe 

by  deed  are,  i.  Nil  debet  \  a.  Non  eft  fa&umi  3.  Riensin 
arrear\  4.  Entry  and  eviflion ;  5*  Infancy. 

«  Ld.lUyni.         Wherever  the  debt  is  founded  on  the  deed,  the  plea  can* 

T^^^;,  »  not  contradiQ  it:  but  there  is  a  diflerence  where  the  fpe^ 

tip.  N.P.  aS3)4.  .  r  r  rL 

Tidd's  Praa.     ciahy  is  but  an  mducement  to  the  allien  and  matter  of  fa6t 

K.  A-  377*        j^  ^Yit,  foundation  of  it,  for  there  nil  debet  is  a  good  pleat 

as  in  debt  for  n^t  by  indenUice«  for  tbe  pUintifi*  need  not^ 

fet  out  tbe  indenture.    Therefore  the  defendant  may  plead 

nil 
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nil  debet  to  debt  for  rent  referved  by  indeatare.  which  he 
could  not  do  in  the  cafe  of  a  bond ;  becaufe  an  indenture 
of  leafe  does  not  acknowledge  an  abfolute  debt  as  a  hond 
does»  for  the  debt  arifes  Crom  the  enjoyment  of  the  thing 
demifed,  and  fo  is  but  inducement. 

In  debt  for  rent,  where  the  plaintiff  had  declared  for  sU^tn^ 
more  than  was  due  upon  his  own  (hewing,  upon  nil  debet 
pleaded,  he  had  judgment  and  damages  and  cods,  notwidi- 
iUnding ;  and  it  being  moved  in  arreft  of  judgment  that  the 
plaintiff  had  made  an  entire  demand  for  rent  to  a  certain 
film  when  it  appeared  that  he  could  not  have  an  a&ion  for 
fo  much,  yet  the  Court  held  that  he  might  releafe  the  fur* 
plus  and  damages,  and  take  judgment  for  the  refidue# 

But,  though  the  defendant  may  plead  nU  dcbtt^  he  cannot  Efp.  k.f.  134. 
give  in  evidence  under  it,  that  the  plaintiff  had  nothing  in  ^^'Jf^I' 
the  tenements^  becauie,  had  he  pleaded  it  fpecially,  the 
plaintiff  could  have  replied  the  indenture,  and  eftopped 
him,  or  the  plaintiff  might  demur ;  for  the  declaration  being 
on  the  indenture,  the  eiloppel  appears  on  the  record* 

But  if  the  defendant  plead  nil  iaiuit,  &€.  and  the  plain-  BuU.  N.  p.  170; 
tiff  will  not  rely  on  the  efipppel,  but  reply  kabuit,  the  jury  * 
fliall  find  the  truth. 

Nil  habuit  in  tenementis  has  been  held  to  be  a  good  plea  3  !>▼- 146, 
on  demife  by  deed-poll,  becaufe,  as  to  the  leflee,  it  is  00  5  r.  R.  5/^^ 
elloppel.^t  feems  fettled  however  that  it  is  not  admitted  ^^    . 
to  be  pleaded  by  a  leffee  in  any  cafe :  for  the  Court  will  not 
permit  a  tenant  to  impeach  bis  landlord's  title;  nor  indeed 
will  an  a£lion  for  rent  lie  where  the  title  is  in  difpute.    So, 
a  tenant  cannot  fet  up  the  title  of  the  mortgagee  againft  the 
mortgagor  ;  becaufe  be  holds  under  the  mortgagor  and  has 
admitted  his  title. 

If  in  a  leafe  fpecial  days  of  payment  are  limited  by  the  Salk.  t^u 
reddendum^  the  rent  rouft  be  computed  according  to  that, 
and  not  the  habendum. 

So,  though  in  debt  for  rent  on  a  demife  by  indenture,  it  6  t.  R  «a. 
is  not  neccffary  to   declare  that  it  was  by  indenture,  but  f  Ld.*Rr^* 
•*  quod  cum  dimifijfet'*  generally  is  fufficient;  yet  if  the  '051,4. 
defendant  pleads  nil  habuit  in  tenementis^  it  is  faid  to  be  Uui. 
prima  facie  a  good  plea,  becaufe  no  eftoppel  appears  upon 
the  record ;  and  if  the  plaintiff  replies  that  be  had  a  fufiicient 

efiate 
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ellate  to  make  the  demife,  he  lofes  the  benefit  of  the  eRop« 
pel ;  but  if  he  replies  (as  he  ought  to  do)  that  the  deinife 
was  by  indenture,  and  concludes  unde  petit  judicium^  if  the 
defendant  (hall  be  admitted  to  plead  the  plea  againft  his  own 
acceptance  of  the  leafe  by  indenture,  the  defendant  (hall  be 
flopped. 
T  Salk.  177.  But  where  the  declaration  dates  the  leafe  to  be  by  inden« 

is»und3«5,«4  ^^^^^  ^j^^  plaintiff  need  not  reply  the  eftoppel,  but  may  de- 
mur, becaufe  the  efloppel  appears  on  the  record:  other- 
wife,  as  is  before  mentioned,  if  the  jdeclaration  be  **  quod 
**  cum  dimifijftt^*  without  faying  that  it  was  by  indenture, 
irp.  N.  p.  234.      If  the  lelTor  accepts  rent  due  at  the  laft  day  of  payment, 

and  gives  a  difcharge  thereof  and  acquittance^  this  fliall  dif- 
charge  all  preceding  arrears,  and  this  would  be  good  evi- 
dence on  nil  debet  \  for  it  is  not  prefamable  that  a  roan 
would  give  a  receipt  for  the  laft  gale  of  rent,  when  the 
former  gales  wertf  unpaid. 
Salic.  984.  ^i  '^f  ^he  defendant  pleads  **  levied  by  dilhrefs'*  and  fo 

CTQ-Eiii,  140.    „,/  |/^^^  be  may  give  areleafe  or  payment  in  evidence; 

and  even  though  there  never  was  any  difirefs  made,  yet  it 
the  evidence  of  pajrment  or  the  releafe  good ;  for  the  ifluo 
IS  on  the  debt,  and  the  defendant  proving  it  difcharged,  by 
any  means,  fupports  this  iffue« 
nid.  %%u  If  the  leflbr  has  covenanted  to  repair:  and  bring  debt  for 

his  rent,  it  fe^ms  that  the  leGTce  may  plead  that  he  ex- 
pended the  rent  in  neceflary  repairs,  and  fo  owes  nothing: 
Bull.  N.  P.  176.  hut  he  mull  plead  this  fpecially,  aqd  cannot  give  it  in  evi* 
?Ld*R'aym.4ao.  ^^^^^  ^"  *^  general  i(ruc,  for  he  might  have  covenant  on 
6  T.  R.  650.    .  it  againft  the  leflTor ;  wherefore  alfo,  if  the  leflTor  bad  brought 

covenant  for  rent  inftead  of  debt,  the  leiTee  could  not  plea4 
expenditure  in  reparations  i^  all^  the  remedy  being  reci- 
procal. 
I  Lev.  T5S.  However,  where  there  \\  an  exprefs  covenant  In  the  fame 

Efp.  N.  P.  134.   indenture,  that  the  IclTee  may  deduia  for  charges  and  re- 
pairs, there  clearly  the  defendant  may  plead  it  in  bar  ta 
debt  for  rent. 
ihid.  So,  the  defendant  may  plead  non  tJtfaQurji^  \  for,  denying 

u  .    .   .  170.  ^^  exiftenceof  the  deed,  there  can  be  no  eftoppel* 
Jhid.  Z71.  If  the  defendant  plead  non  efi  faSum^  the  plaintiff  xuuft 

provp  the  exectttioa  of  the  deed,  and  proof  that  one  who 

called 
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called  himfelf  B.  executed  it,  is  not  fufficient,  if  the  wit* 
xiefs  did  not  know  it  to  be  the  defendant. 

Under  this  plea,  the  defendant  may  give  in  evidence  any  nid. 
thing  that  proves  the  deed  to  be  avoided,  though  it  were 
delivered  as  his  deed ;  for  the  plea  is  in  the  prefent  tenfe, 
and  if  it  be  avoided,  it  is  not  now  his  deed. 

But  if  the  defendant  plead  rafure  Sd^c  non  eftfaQum^  Saik,  184. 
nothing  elfe  is  evidence  but  rafure. 

RUns  in  arrtre  is  a  good  plea  in  debt  for  rent,  though  it  £rp.N.P,  235, 
would  be  bad  in  covenant  for  rent ;  for  in  covenant  fuch 
plea  confefTes  the  covenant  broken,  arid  goes  only  in  miti- 
gation of  damages.  Therefore,  where  the  defendant  pleaded  Cowp.  59a  ^ 
*'  that  nothing  of  the  rent  is  in  arrear  and  unpaid  as  by  the 
*'  declaration  is  above  fuppofed,"  it  was  held  to  be  thefame 
as  if  he  had  faid  nil  debet^  and  that  it  retated  to  the  time  of 
tbe  aCiion  brought,  as  well  as  that  of  the  plea  pleaded ;  for  if 
the  rent  was  due  and  is  not  at  the  time  of  the  plea,  it  could 
not  have  ceafed  to  be  due,  but  by  the  plaintiff's  accepting  it ; 
and  if  fo,  he  waives  the  adion,  though  it  was  well  brought 

at  the  time. 

Under  this  plea,  the  defendant  may  deny  the  validity  of  Cro.  Eiii.  399. 

the  leafe. 

Payment  comes  in  queftion  under  this  iflue. 
,  Where  the  plaintiff  gave  a  note  of  hand  for  rent  arrear,  buU.n.P.  i%%i 
and  took  a  receipt  for  it  when  paid,  the  defendant  after- 
ward difirained  for  the  rent,  and  the  plaintiff  brought  tref- 
<pafs :  it  was  holden,  that  notwithftanding  this  note,  the 
defendant  might  difirain ;  for  it  is  no  alteration  of  the  debt 
till  payment. 

So,  if  a  landlord  accept  a  bond  for  rent,  this  does  not  ihU, 
extinguiQi  it;  for  the  rent  is  higher,  and  the  acceptance  of 
a  fecurity  of  an  equal  degree  is  no  extinguifliment  of  a  debt. 

Entry  and  evi£lion.of  the  whole  or  any  part  of  the  pre^* 
mifTes  demifed,  is  a  good  plea  in  bar  to  an  adion  of  debt 
for  the  rent. 

It  muft  be  a  tortious  entry' and  evidion,  or  expulfion,  to  Cowp.  24^ 
occafion  a  fufpenfion  of  the  rent;  a  plea  that  ftates  a  mere 
trefpafs  will  not  be  fufficient:  for  if  the  leffor  enter  by  vir-  Bull.  N.  P.  177.' 
tue  of  a  power  rcferved,  or'as  a  mere  trcfpaffer,  yet  if  the 
leSee  be  not  evified,  it  will  be  no  fufpenfion  of  the  rent. 

Therefore, 
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Cowp.24t.  Therer<ure»  vrhere  the  leflee  pleaded  in  bar  that  the  leflbr 

entered  on  the  premiBes  and  broke  and  pulled  down  the 
ceiling  of  a  fummer*houfe  and  tore  up  the  benchei,  whereby 
the  leflee  was  deprived  of  the  ufe  thereof^  without  aoy 
evi£lion  being  ftated»  it  was  held  to  be  bad. 

pto.  Jac  Mo.  ]3ebt  was  brought  upon,  a  leafe  for  years  of  Is^id  in  Dm 
(or  rent  arrear  for  a  year  and  a  half  at  the  AfmuMciaii0n. 
19^.1.  The  defendant  pleaded,  and  confeiTed  the  leafe 
and  refenration ;  but  further  pleaded,  that  the  leflbr  and  all 
ihole  whofe  eftate,  &c^  had  common  in  ten  acrea  in  £» 
always  for  their  beafts  Uxfant  ei  cpuckatU  upon  the  (aid  te« 
nements.  every  year  after  corn  fown,  from  Augufi  7.  until 
the  corn  reaped  and  carried  away ;  and  that  before  any  rent 
'^was  due,  the  leflbr  iisclofed  the  laid  tea  acres,  wherein  he 
ought  to  have  had  his  comnion,  with  hedges  and  ditches* 
and  ejeficd  hiiQ»  fo  as  he  might  not  ufe  his  common,  and 
thereby  his  rent  was  extinft :  whereupon  it  was  demurie^p 
(among  other  objeftions)  that  the  land  incIo£6d  is  not  aU 
kdged  to  be  ibwn  with  corn;  otherwiic»  by  his  prefcrip« 
tion,  he  is  not  to  have  common. 

r  saond.  S04.  xhe  plea  muft  ftate  an  evifiion  or  expulfion  of  the  leffee 
by  the  leflbr,  and  a  keeping  him  out  of  poflefiion  until  after 
the  rent  became  due;  other  wife  it  will  be  bad. 

J  I(pdi35'  yiS*  In  debt  for  rent,  it  is  optional  for  the  defendant  to  plead 
the  entry  and  expulfion  by  the  plaintiff',  or  to  give  it  in  evi- 
dence upon  tnl  debiim 

Cro«  Jac.  320.  Infancy  is  another  good  plea  in  debt  for  rent :  but  a  leafe 
mtde  to  an  infant  is  not  void,  but  voidable  only;  and  if  it 
be  beneficial  to  him,  he  is  liable  to  an  a^ion  for  the  rent 
referved. 

j^tt^  Therefore,  where  to  debt  for  rent,  the  defendant  pleaded 

infancy  at  the  time  of  the  leafe  made ;  on  demurrer,  the 
Court  held  that  the  leafe  was  voidable  only  at  the  eleBion 
of  the  infant,  manifefied  by  waiving  the  land  before  the 
rent-day  came ;  but  he  not  having  done  fo,  and  being  of 
age  before  the  rent-day  came,  it  was  deemed  an  ek&ion, 
and  the  plaintiff  had  judgment. 

TIM'S  PnA.        The  defendant  may  alfo  plead  payment  at  or  after  the 

7  Mq^Vig.      *^y»  ^  acceptance  of  rent  may  be  pleaded  in  bar  to  debt 

for  reBt»  thouj^  not  to  a  recovery  xa  coveawU 

A  fet-off 
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A  fet-offnay  alfo  be  pleaded  to  a  general  iffue  in  this 
aElion. 

Touching  this  plea,  it  was  firft  given  by  ftat.  G.  2.  e*  22. 
which  cnafis,  That  where  there  are  mutual  debu  between 
the  plaimilFand  defendant,  or  if  either  party  fue  or  are  fued 
as  executors  or  adminiftrators,  where  there  are  mutuar debts 
between  the  teftator  or  the  inteftate  and .  the  other  party, 
one  debt  may  be  fet  off  againft  the  other,  and  fuch  matter 
given  in  evidence  on  the  general  iflue,  or  pleaded  in  bar  ;  1 
but  if  intended  to  be  given  in  evidence  on  the  general  iffue, 
notice  muft  be  given  of  the  particular  fum  intended  to  be 
fet  off,  and  on  what  account  it  has  become  dne. 

The  ftat.  8  G.  i.  c.  4.  further  enafts.  That  mutual  debts 
may  be  fet  off  againft  each  other,  notwithflanding  fuch  debts 
were  of  different  natures,  unlefs  in  cafes  where  either  of 
the  debtt  accrued  by  reafon  of  a  penalty  contained  in  any 
bond  or  fpecialty,  tn  which  caGe,  the  debt  intended  to  be 
^t  off  muft  be  pleaded  in  bar,  and'  in  which  plea  (hall 
be  Ihewn  bow  mach  is  truly  due  on  either  fide ;  and  in  cafe 
the  plaintiff  fliall  recover,  judgment  Ihall  be  entered  for  no 
more  than  appears  to  be  due  after  one  debt  let  againft  an* 
other* 

The  general  iffue  mentioned  in  the  ftatute  muft  be  under* 
Hood  to  mean  any  general  iflue» 

Withrefped  to  the  ftatute  of  limitations,  although  the  iSaund.  39. 
words  of  that  ftatute  are  general  as  to  the  limiutionof  all 
a&ions  of  4ebt  for  arrearages  of  rent,  yet  it  has  been  adjudge 
ed  that  an  adion  of  debt  for  the  arrearages  of  rent  referved 
by  indcntiire  was  not  within  the  meaning  of  the  laid  fta* 
tute. 

With  refped  to  a  releafe,  it  is  faid  that  it  cannot  be  given  Dyer  s8. 
in  evidence  without  pleading;  for  it  being  a  difcharge  by  ^ij^^L!' 
deed,  all  legal  folemnities  muft  be  ihewn  to  the  Court.    But  ^J^  ^'''*  '4^. 

,  .      -  JIHti^.   314. 

this  leems  to  be  erroneous,  for  we  have  feen  that  under  the 

plea  of  nil  debet,  a  releafe  may  be  given  in  evidence  ;  and  a 

releafe  may  be  given  in  evidence  under  any  genera]  ifliie. 

A  releafe  of  all  demands  will  not  operate  to  releafe  rent  Salk.  579. 

before  it  becomes  due,  for  then  there  is  no  demand;  but 

it  will  releafe  rent  then  due. 

Therefore 
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Co.  Lit.  192.  h.  Therefore  if  a  nian  lets  land  to  another  for  a  year,  yield* 
ing  the  rent  at  Michaelmas^  and  before  Michaelmas^  the  leiTor 
releafes  to  the  leflee  all  afiions,  yet  after  the  feall  the  lefibr 
may  have  his  a6lion  for  rent,  for  the  releafe  does  not  dif- 
charge  it ;  for  the  rent  is  no  debt  till  the  day  on  which  it 
is  payable,  as  it  is  payable  out  of  the  profits  of  the  land,  and 
if  the  leflee  is  evi£led  before  the  day,  no  rent  is  due  ;  but 
the  leflbr  may  difcharge  the  leflee  of  the  rent  before  the  day 
by  a  fpecial  releafe* 

Bail.K.P.  177*  If  the  defendant  infifis  that  the  leafe  declared  on  is  not 
the  plaintiff's,  the  plaintiff  mud  (hevr  that  it  was  made  by 
one  who  had  authority  from  him  to  execute  it  in  his  name, 
and  the  authority  need  not  be  produced.  But  the  leafe  muft 
be  made  and  executed  in  the  name  of  the  principal. 

Cro.  Bis.  700.       In  debt  for  rent  by  hufband  and  wife,  upon  a  leafe  by  her 
.  and  her  firft  hufband,  it  is  a  good  plea  that  the  firft  hoiband 
was  fole  feifed,  and  that  (he  had  nothing  in  the  land. 

Salk.  S78.  As  to  the  evidence  on  the  part  of  the  defendant,  if  he 

•  plead  nil  debet^  he  may  give  the  ftatute  of  limitations  in  evi- 
dence; for  the  ftatute  is  in  i\tt  prefent  tenfe,  and  fo  makes 
it  no.  debt  at  the  time  of  pleadin'g. 

BttU.  N.  P.  177'      So,  upon  the  fame  iffue>  he  may  give  entry  and  expulfion 

in  evidence* 

The  jury,  befides  finding  the  debt,  ought  togivedathagea 
for  the  detention  of  it,  which  are  ufually  one  (hilling,  though 
under  particular  circumftances  they  maybe  more. 

Tldd'»  Praa.         i„  ^^^^  fo^  y^|  money  may  be  paid  into  Court. 

Aha  I4.  410.  ,^_ 

Saik.  659.  Though  the  debt  is  by  fpecialty,  yet  if  it  depends  upon 

Ante^  p.  313.    fomething  extrinfic,  as  rent  for  example,  the  plaintiff  may 

have  a  verdiCl  for  what  is  really  due,  though  more  is  de* 

manded* 
t  Mod.  ir^.         Therefore  in  an  aSion  of  debt  on  a  leafe  for  rent,  at  2  U 
IS  Mod.  93./:  r.  ^^^^  y^^^  jf  ^^^  plaintiff  declare  for  100  /.  due  for  To  many 

years  arrear,  and  it  appears  that  a  mi(bke  has  been  made, 
and  that  he  has  declared  for  8  /.  too  much,  yet  after  verdifl 
if  he  releafe  the  8  /.  he  (hall  have  judgment  for  the  refi- 
due.  So,  if  he  demand  more  than  upon  his  own  (hewing 
is  due,  he  may,  after  demurreri  remit  the  overplus,  and 
enter  judgment  for  the  reft. 

But 
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But  as  a  fum  certain  is  always  claimed,  the  yerdiQ  tnaft  Co.  Lit.  127.  m 
go  to  the  whole  of  it ;  that  is»  if  the  jury  find  part  to  be 
due,,  they  muft  find  nil  debet  as  to  the  reft* 

If  there  be  judgment  againft  two«  and  one  of  them  dies,  Sir¥.  Paynu 
the  plaintiff  may  have  execution  againft  the  furvivor.  ^^* 

In  an  a£kton  for  debt  on  bond  for  performance  of  cove-»  izModjiz* 
nants,  the  breach- muft  be  as  particularas  the  covenant. 

So,  it  was  held,  that  the  defendant  in  pleading  to  fuch  6  Mod.  %n^ 
afiion  covenants  performed,  muft  fliew  the  indenture  from 
the  counterpart.    However,  as  to  fuch  particularity  being 
lequifite  xfide  pcfiem.  j,^^  ^^^  ^^ 

In  a  debt  on  bond  to  perform  all  covenants,  CsTr.  a  breach  q^^  ^^  ^^^ 
cannot  be  afligned  for  non*payment  ofrent,  without  (hew* 
ing  a  demand,  except  performance  be  pleaded. 

A  demurrer  to  **  a  breach  of  covenant'^  after  plea  of  md.  829. 
<*  covenanu  performed"  confelTes  the  breach  and  contra* 
diQs  the  plea. 

Yet  to  a  plea  of  performance  to  debt  on  bond  for  breach  Cto.Car.76. 
oT  covenants  a  replication  of  Bon*payme^t  of  rent,  without 
flating  a  demand,  is  good ;  for  a  denial  of  fuch  demand 
would  have  been  a  departure  from  the  plea. 

Where  performance  is  pleaded,  and  matter  of  excufe  is  Salk.  %%u 
afterwards  fet  forth  in  the  rejoinder,  it  is  a  departure;  it 
fliould  have  been  pleaded  in  bar. 

In  debt  or  bond  conditioned  for  the  payment  of  rent  re-  Cro.  mXu  s«a. 
ferved  upon  a  demife  according  to  certain  articles,  the  de« 
fendant  is  eftopped  to  fay,  that  he  had  not  any  thing   in 
the  land  demifed  by  the  articles. 

■ 

Section  III.    Of  the  ASlion  of  Covenant^  where  the  Leafe  ' 

is  by  Deed. 

An  a&lon  of  covenant  alfo  lies  by  the  landlord  for  the  ^d?-  V-  P-  ^^^ 
recovery  of  his  rent,  if  the  demife  be  by  deed ;  for  co- 
venant is  an  a&ion  that  lies  for  the  recovery  of  damages  for 
the  breach  of  any  a£reemeot  entered  into  by  deed  between 

F  N  B  lAx.  L 

the  parties ;  but  the  agreement  muft  always  be  by  deed,    '    *  *  «^- 

thougb  whether  it  be  by  indenture  or  deed-poll  it  equally 

lies« 

If  the  agreement  be  by  indenture,  it  is  fufficient  in  or«  Cro.  Eliz.  xtt. 
der  to  maintain  this  aflion  againft  the  covenantor  that  he 


f 
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lias  fealed  it  and  delivered  it  to  the  covenantee,  though  the 
covenantee  never  fealed  it* 
Efp.  N.  P.  i67«      Neither  the  word  "  covenant,*'  nor  any  ptrtlcular  form 

Dour.  766.  r  •  • 

of  words,  is  neceflary  to  confiitate  a  covenant  in  deed ;  for 
any  form  of  expreflion  under  the  hand  and  feal  of  the  par«» 
ties,  importing  an  agreement,  will  fupport  this  adion»  as 
amounting  to  a  covenant. 
^^^  Thus,  in  the  cafe  of  a  leafe  of  lands,  in  which  are  the 

words  **  yieldii\g  and  paying''  fomuch  rent,  this  is  an  agree* 
ment  for  the  payment  of  rent,  which  amounts  to  a  cove* 
nant,  and  this  a6kion  lies  for  the  non-payment* 
Cttt^  nS'  So,  if  the  leafe  he,  yielding  fuch  a  rent,  free  and  clear  of 

all  manner  of  taxes,  charges,  and  impofiti<»it  whatfoever, 
covenant  lies  if  the  leffee  do  not  pay  the  whole  rent  dif- 
charged  of  all  taxes,  before  or  afterwards  impofed. 
JtScl;76^  The  covenant  to  pay  rent  is  abfolute,  and  if  the  tenant 

*   *  ^   *     fuftains  any  injury,  he  may  have  his  remedy,  hut  cannot 
fet  it  o£F  a^ainft  the  demand  for  rent. . 
a  Str.  963.  ^^  where  in  covenant  for  a  year's  rent,  from  Michaelmas 

sysj  to  1726,  the  defendant  (hewed  upon  oyer  of  the  leafe, 
that  he  as  leflee  by  covenant  was  bound  to  repair  in  all 
cafes  ekcept*fire,  and  then  pleaded  that  before  Michaelmas 
1725  the  premifles  had  been  burned  down,  and  not  rebuilt 
by  the  plaintiff  during  the  whole  year,  fo  that  he  had  no  en* 
joy  ment  for  the  whole  time  claimed;  on  demurrer,  the 
plaintiff  had  judgment  notwithfianding. 
t  Saand.  R.  «.z.     Refpe&ing  executors  and  adminiftrators,  as  in  debt,  fo  in 
covenant  for  rent  incurred  after  the  death  of  the  leffee,  the 
leffpr  has  his  eledion  to  charge  the  executor  either  as  ex- 
ecutor, in  which  cafe  the  judgment  muft  be  ie  bonis  te/la* 
toriSf  or  as  affignee  without  naming  him  executor,  but  ftat- 
ing  generally  in  the  declaration,  that  the  eftate  of  the  leflee 
,  in  the  premifles  lawfully  came  to  the  defendant,  in  which 
cafe  the  judgment  fhall  be  Je  bonis  propriis* 
Wk.  Abr.  tidt.        "^be  aflignee  of  a  term  is  bound  to  perform  all  the  cove* 
OlIo*"*  nants  annexed  to  the  eftate ;  as  if  ii.  leafes  to  B.  and  jB.co* 

venants  to  pay  rent  during  the  faid  term,  and  B*  affigns  to  C. 
C.  is  bound  to  perform  the  covenants  during  the  term  though 
the  affignee  be  not  named ;  becaufe  the  covenant  runs  with 

the 
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the  land  being  made  for  the  naaintenance  of  a  thing  in  tjfe 

at  the  time  of  the  ieafe  made. 

-   An  affigrietf-  howevef,  li  liable  only  in  rcfpca  of  his  pof-  dou^.  184, 

feflion,  and  not  for  a  breach  before  aflignment.  ^^'  ">9- 

So,  if  a  tenant  who  is  chargeable  with  the  tent  affign  ^^^  ^^ 
over  his  int^eft  in  the  land,  the  aflignee  is  chargeable  with 
the  penalty  for  arrears  incurred  in  his  own  time. 

So,  alfo,  if  a  man  leafcs  for  years,  and' the  leffee  tove-  „     ,^    . 

'  Bac.  Abr.  tit. 

Hants  for  him  and  aiugns,  to  pay  the  rent  fo  long  as  he  and  Covenant 
they  fliall  have  poffcffion  of  the  thing  let,  and  the  leffee  af-  ^^  ^^ 
figns,  the  term  expires^  and  the  aflignee  continues  the  pof- 
fefEon  afterwards ;  an  aBion  of  covenant  will  lie  againft 
him  for  rent  behind  after  the  expiration  of  the  term,  for 
though  he  is  not  an  aflignee  flriEliy  according  to  the  rules 
of  law,  yet  he  fliall  be  accounted  fuch  an  aflignee  as  is  to 
perform  the  covenants. 

As  to  the  queftion  how  far  a£lual  poffeffion  is  neceffary  in  ^. 
order  to  enable  the  leffor  to  maintain  covenant  againft  thfc 
aflignee,  it  has  been  decided  that  by  the  aflignment  the 
title  and  poflefibry  right  pafs,  and  the  affignee  becomes 
poffefled  in  law ;  as  therefore  an  affignee  is  only  liable 
Vhile  in  afiual  poffeflion  if  he  aflligns  over  before  a  breach, 
though  his  aflignee  has  not  taken  a6luai  poffeffion,  yet  he, 
(the  firft  affignee)  is  not  liable  to  any  a6lion  of  covenant. 

Thus,  where  the  defendant  was  the  affignee  of  the  original 
leffee,  and  covenant  being  brought  againft  him  for  rent  re- 
ferved  on  the  Ieafe,  he  pleaded.  That  before  the  rent  became 
due  he  had  affigned  all  his  intereft  in  the  prcmiffes  to  one 
Rigg^  who  by  virtue  of  fuch  affignmcnt  entered  and  was 
poffeffed :  the  plaintiff  replied,  that  at  the  time  when  the 
rent  became  due,  the  defendant  remained  and  continued  in 
poffeffion  abfq.  hoc^  That  Rigg  had  entered,  fsTr.  and  on  de- 
murrer  it  was  held,  that  the  affignment  being  admitted,  the 
afiual  poffeffion  was  not  fufficient  to  charge  the  firft  aflignee, 
the  poffeflion  in  law  bebg  in  the  fecond  affignee  by  virtue 
of  the  aflignment. 

But  the  leffee  being  a  party  to  the  original  contrafl  con-  « . , 
tinues  always  liable,  notwithftanding  any  aflignment;  for  it 
is  extremely  clear,  that  a  perit>a  who  enters  into  an  exprefs 
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4  T.  ft.  98.        ^otenant  in  a  leafe  continiMt  Uable  on  his  covenant  nolwiih* 
Handing  the  leafe  be  affigned  over. 

Having  in  a  preceding  part  of  this  work  more  particu* 

larly  noticed  the  cafes  in  which  the  aflion  of  covenant 

lies  againft  the  leffce  and  his  affignee  by  deed  or  by  ]aw» 

and  by  the  leflbr  and  his  grantee  or  reprefentatives,  we  fliali 

mefely  repeat    a  diftin£lion  that  was  before  laid  down^ 

namely,  that  with  regard  to  the  quel)  ion  how  far  the  leflee 

potig.  441.        or  aflignee  are  chargeable  in  covenant,  there  is  a  eonfider* 

tfp.N.  F,  190.  jjjji^  difference,     ift*  The  leflee  has  from  his  covenant  both 

a  privity  of  contrad  and  of  efiate;  and  though  he  afligns, 

and  thereby  dcftroys  the  privity  of  efiate,  yet  the  privity  of 

contraQ  continues,  and  he  is  liable  in  covenant  notwith* 

{landing  the  aflignment.    But  adiy,  the  aifignee  comes  in 

only  in  privity  of  eftaie,  and  is  therefore  liable  only  while 

in  pofleflion. 

ne  Jkilara*      With  refpe£l  to  the  pleadings  on  the  part  of  the  plaintiff, 

''>"•  the  declaration  in  an  aGtton  of  covenant  fliould  fet  out  ex« 


'^  preffly  that  the  covenant  was  made  by  deed.  Per  firiptnm 
faSuM  apud  W.  conccJfiU  does  not  import  a  deed ;  neither 
does  an  allegation  that  the  party  covenanted  per  fuoJdam 
Jcriptum:  and  if  the  infirument  is  fet  out  upon  error 
brought^  and  concludes  with  "  in  witoefs  whereof,  1  have 
**  hereunto  fet  my  band  and  feal,"  it  will  not  make  goo4 
this  defefi* 

3  T.  R.  151.  A  deed  may  be  pleaded  as  loft  by  time  and  accident,  with* 

out  projert. 

Doug.  667.  This  adion  being  founded  on  a  deed,  the  plaintiff  need 

not  fet  forth  more  than  that  part  which  is  neceffary  to  en- 
title hikn  to  recover:  if  he  ftates  what  is  impertinent,  it  is 
an  injury  to  the  other  party,  and  may  be  ftruck  out  and  cofis 
allowed,  upon  motion.  When  it  is  faid  that  the  plaintiff 
need  only  (let  forth  that  part  of  the  deed  on  which  his  ac« 
tion  is  founded,  it  is  not  meant  that  even  that  is  neceffary; 
for  he  is  not  bound  to  fet  fortli  the  material  part  in  letters 
and  words;  it  will  be  fufficient  to  Hate  the  fnbftance  and 
legal  effe6l;  that  b  Ifaortcr  and  not  liable  to  mifrecitals,  and 
literal  miflakes :  but  what  is  alledged^  fhould  foe  proved. 

Cowp.  C65.  '^he  prefer  mode,  therefore^  of  declaring  in  covenant,  is 

to  fet  out  that,  by  indenture,  certain  premiiFes  therein  men- 
tioned 
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tioned  were  demifed,  without  flating  them  particularly,  fub* 
je&  among  other  things  to  a  provifo;  fetting  out  the  fub- 
ftance  of  the  covenant,  and  the  breach* 

Breach  that  3/.  for  a  year  at  Laiy^daj  laft  was  arrear  and  saik.  139. 
unpaid,  is  well  on  a  genera]  demurrer  wherein  it  was  ob- 
jefled  that  it  did  not  appear  where  the  inoney  became  due. 

Where  the  covenant  was  "  to  pay  ^  caufe  to  be  paid/'  '  ^^^'  **^* 
the  breach  was  fufficiently  affigned  by  ftating  that  the  de- 
fendant  bad  not  paid;  without  faying  '*  or  caufed  to  be 
*'  paid,"  for  had  the  defendant  caufed  to  be  paid,  he  had 
paid,  lor  qui  facU  per  alium  fAcit  per  fe* 

In  declaring  againft  an  affignee,  the  plaintiff  may  declare  8  Mod.  ^u 
againil  him  generally  as  aiEgnee,  without  fetting  out  the  in- 
terfl^ediateaflignments;  for  hemay  not4&now  them  perhaps: 
and  fuch  is  the  cafe,  though  the  plaintiff  himfelf  is  an  af- 
fignee* 

So,  where  the  afiion  is  agatnft  the  original  leflee,  the  5Mo<l-i33- 
breach  need  not  extend  to  affigns ;  for  the  Court  will  not  i  saik.  139.  * 
prefume  an  affignmeni.  iuu!  N!p.{6t 

The  difiinAion  proceeds  from  the  difference  that  fubfifls  5  Mod.  133. 
between  the  cafe  where  a  thing  is  to  be  done  by  a  perfon  or  ^^^^^l^jf'^' 
his  affigns,  and  that  in  which  it  is  to  be  done  io  a  perfon  or 
his  af&gns :  in  the  firft  cafe,  the  breach  mull  be  affigned,  in 
the  disjunfiive,  that  it  was  not  done  **  either  by  the  pne 
**  or  the  other,"  but  in  the  laft  cafe,  it  will  be  intended 
prima  Jade  to  be  done  io  the  perfon  himfelf;  but  if  he  af- 
fign  his  intereft,  then  it  may  be  done  to  the  affignee,  and  if 
he  did  affign  over  his  intereft,  it  ought  to  be  fliewn  on  the 
other  fide. 

Where  the  aftion  therefore  is  brought  by  the  affignee  of  «  Siimd.  R. 
a  term,  the  plaintiff  muft  fet  forth  in  his  declaration  all  the   .  ' 

mefne  affignments  of  the  t^rm  down  to  himfelf;  for  he  is 
privy  to  them,  and  therefore  (hall  not  be  allowed  to  plead 
generally  that  the  leffee's  eftate  of  and  in  the  demtfed  pre- 
miffes  came  to  him,  or  to  fome  other  perfon  under  whom 
he  claims,  by  affignment. 

But  where  an  adion  is  brought  againft  an  aQignee  of  a  ^4 
term,  fuch  general  form  of  pleading  is  fuflicient,  for  the    ' 
plaintiff  i^  a  ftranger  to  the  defendant's  title,  and  therefore 
cannot  fet  it  out  particularly.    It  is  not  foftcieat  l^ow^ver, 

Y  fl  to 
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to  fay  that  the  tenements  came  to  the  defendant  hy  aflign-' 
ment,  but  it  muft  be  (hewn  that  he  is  afTignee  of  the  term  ; 
for  otherwife  it  might  be  an  affignment  of  another  eilate 
than  the  term  of  the  leflee:  the  ufual  form  is  '*  a1}  the  ef- 
*'  tate,  right,  title,  and  intereft  of  the  faid  A,  (the  lelFeejof^ 
**  in,  and  to  the  faid  demifed  premifes,  afterwards,  to  wit,  on 
*•  &c.  in  the  year  €f  our 'Lord,  0c.  at  £?c.  aforefaid,  by 
'*  aflignment  came  to  the  faid  defendant." 

So,  in  an  a6lion  of  covenant  by  an  alTignee,  the  declara- 
tion need  not  fhew  th^  deed  of  affignment ;  provided  the 
fubje£lin  difpute  maybe  afligned  without  a  deed  ;  although 
the  covenant  on  which  the  a£lion  is  brought  ought  to  W  by 
deed. 

On  an  affignment  of  land  by  hufband  and  wife,  where 
they  are  feifed  to  them  and  the  heirs  of  the  hufband,  it  is 
fufficient  to  declare  as  affignee  of  the  hufband. 

The  affignee  of  a  leafe  which  appears  to  be  good  only  by 
efloppel,  cannot  maintain  an  a£lion  on  the  covenants. 
Bull.K.  P.  158.      Tenants  in  common  ought  to  join  in  the  aflion  of  cove« 

nant  for  rent* 
JZrV/.  Efp.  N.  p.       Where  there  is  a  joint- covenant  by  feveral,  all   (hould 

304,  &  2  Str.       .    .      .     .,         n-  •  J  J 

J 146.  jom  in  the  atlion,  or  on  craving  oyer  and  demurring  gene- 

'   rally,  it  will  be  bad. 

Ibid.  But  if  any  named  in  the  indenture  have  not  fealed  k,  they 

(hould  be  excluded  by  an  averment  to  that  effefi.  But  ad- 
vantage mufl  be  taken  by  pleading  in  abatement,  if  the  ac- 
tion be  brought  again Jl  part  only  of  the  covenantors. 

Where  the  plaintiff  cannot  fue  on  a  breach  of  covenant, 
without  fome  previous  circumflances  being  by  him  perform- 
ed, the  declaration  f^ould  aver  the  performance  of  them. 

Covenant  for  the  non-payment  of  rent  muft  be  brought 
where  the  lands  lie,  though  the  rent  be  made  payable  in 
another  place:  as ^  where  the  lands  lay  in  Ireland^  and  the 
rent  was  referved  to  be  paid  in  London^  it  was  adjudged^ 
that  the  a£lion  fhould  be  brought  in  Ireland^ 

mj.  The  diilin£lion  refpe£ling  the  venue  in  this  aQion,   is 

this :  in  covenant  by  the  grantee  ^f  the  reverfion  againft 
the  affignee  of  the  lefTee'the  a^ion  is  local,  and  the  venue 
muft  be  laid  in  the  county  whefe  the  eftate  lies. — But  in  co- 
venant by  the  leiTor  or  grantee  of  the  reverfion  againft  the 

lelTee, 


Efp.  N.  P.  304. 


md, 

1  Salk.  8a. 


v'»^ 
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lefTee,  the  aflton  is  tranfltory,  and  the  venue  may  be  laid  in 
any  county  at  the  option  of  the  plaintiff. 

Touching  the  picas  to  this  a£lion,  in  covenant  there  is,  '^heTkau 
proptrly  fpeaking,  no  general  iffue;  for  though  the  defend-  Tidd'«.Praa^ 
ant  may  plead  non  eft  faSum^  as  in  debt  on  fpecialty,  yet 
that  only  puts  the  deed  in  ifTue  and  not  the  breach  of  co- 
venant ;  and  non  infrtgit  convtntionem^  to  a  negative  cove- 
nant, has  been  holden  to  be  a  bad  plea. 

In  thisaBion  therefore,  the  defendant  mud  fpecially  con-  IM,  j 

trovert  the  deed,  or  (hew  that  he  has  performed  the  cove- 
nant or  is  legally  ^j(C«yS^  from  the  performance  of  it;  or,  ad- 
mitting the  breach,  that  he  is  difiharged  by  matter  ex  poft 
j^Bo  as  a  releafe,  &c. 

The  pleas  therefore  to  this  adion  for  breach  of  covenant 
for  payment  of  rent,  arei.  Performance.  2.  Other  cove- 
nants in  bar.  ^.  Non  eft  faSum.  4.  Entry  and  evi£lIon. 
^  A  r^leafe«  6.  Accord  and  fatisfa£lion.  7.  Tender  and 
refufal.  8.  Riens  in  arrcre^  or  payment  at  the  day.  9.  In« 
fancy. 

A  defendant  cannot  plead  performance  generally  to  nega-  Cro.  Eiix.  691. 
tive  and  affirmative  covenants. 

Another  covenjint  may  be  pleaded  in  bar,  when  they  are  Efp,  n.P.  jofi, 
both  in  the  fame  deed ;  for  the  meaning  of  the  parties  is  to 

« 

be  collefied  from  the  whole  of  the  deed. 

Thus,  in  covenant  for  rent,  the  defendant  was  permitted  t  Lev.  152; 
to  plead  another  covenant  in  the  fame  indenture,  that  he, 
as  leifee,  might  retain  as  much  of  the  rent  for  repairs  and 
charges. 

But,  generally,  reciprocal  covenants  cannot  be  pleaded  *  ^^^  309* 
one  in  bar  of  another:  and  in  adigning  a  breach  of  cove-* 
nant  it  is  not  necefiary  to  aver  performance  on  the  plaintiff's 
fide. 

Therefore,  if  A.  covenant  with  JB-  to  pay  fo  much  money  il-d,  73. 
for  tithes,  and  to  be  accountable  for  all  arrears  of  rant,  and 
B.  covenant  to  allow  him  certain  diiburfements  upon  the 
account,  ^.cannot  plead  in  an  a£lion  of  covenant,  that  be  was 
ready  to  account  if  £.  would  allow  liim  the  diiburfements ; 
for  the  covenants  being  mutual,  each  of  them  has  a  remedy 
flgainfi  the  other  for  non-performance. 

Y  3  So, 
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Cowp.  56.  So,  unliquidated  damages,  arifing  from  the  breach  oC 

other  covenants  to  be  performed  by  the  plaintiff  cannot  bo 
pleaded  by  way  of  fet»off. 

Tidd'sHrta,  But  a  fct-off  is  allowable,  by  the  ftatutes  of  fct-off,  m  an 
aClfon  of  covenant  for  non-payment  of  money,  as  for  rent^ 
and  the  demand  intended  to  be  fet-off  muft  be  fuch  as  might 
have  been  the  fubjeft  of  an  aftion  either  of  debt,  covcaantt 
or  ajfumpjil. 

Bull.  K.  P.  iSo.  In  covenant  npon  an  indenture  for  non-payment  of  rent, 
the  defendant  pleaded  nan  eft  faQum^  and  gave  a  notice  of 
fet-off ;  Mr.  Jf.  Denton  at  the  aflizes  was  of  opinion,  that 
he  could  not  fo  do  xipon  this  iffuc,  but  upon  a  motion  for  a 
new  trial  the  Court  held,  that  the  evidence  ought  to  have 
been  received,  for  the  general  iffuc  mentioned  in  the  aft 
muft  be  underftood  to  be  any  general  iffue,  and  accwdi^gly 
ordered  a  Hew  trial, 

»Bi.Rep.Ti53.      On  the  plea  of  non  efi  faSum,  the  iffuc  is  that  there  is 

Efp.  K.  P.  306.  ^  fuch  deed  as  that  ftated  in  the  declaration.    The  Icffor's 
/  title,  therefore,  cannot  on  fuch  plea  be  controverted. 

jhhi.  The  defendant  may,  under  this  plea,  fliew  that  fomc  of 

the  covenants  in  the  deed  have  been  altered  or  craTed,  or 
he  may  plead  it ;  for  if  any  covenant  be  altered  or  erafed, 
the  whole  deed  is  difcharged :  for  the  deed  is  a  complied* 
tion  of  all  the  covenants,  fo  that  by  changing  any,  it  re# 
mains  no  longer  the  fame  deed. 

iSaund.  R.204.  £ntry  and  evi£lion  is  a  good  plea  to  an  a£lion  of  covenant, 
for  rent  is  fufpended  by  entry  into  any  part.  The  eviaion 
mull  be  tortious  and  fuch  as  oulls  the  defendant  of  his  pof- 
feffion ;  for  a  mere  trefpafs  will  not  fuffice.-**£ntry  and 
evifkion  muft  in  covenant  be  pleaded;  for  it  cannot,  as  in 
debt  for  rent,  be  given  in  evidence :  and  to  a  plea  of  evic- 
tion, the  plaintiff  may  reply  an  entry  by  virtue  of  a  power, 
and  traverfe  the  evi3ion« 

EQ»,  N.  P.  307.     A  Tcleafc  of  all  covenants  is  a  good  difchargc  of  the  co« 
venant  before  it  is  broken :  4)ut  a  releafe  of  all  anions, 
fuits,  and  quarrels,  would  not  be  fo ;  for  at  the  time  of  the 
releafe,  no  debt,  duty,  or  caufe  of  afiion  exifted. 
IBid.  Wherever  a  difcharge  is  pleaded  in  the  na^ture  of  a  re- 

leafe, the  defendant  muA  ptead  it  to  be  by  deed,  or  it  will 
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be  had ;  for  as  the  covenant  u  by  deed,  by  deed  only  (hall  it 
be  difcharged. 

It  has  been  faidv  that  where  a  covenant  runs  with  the  Uid^  ?oS. 

«    .        .  ^  «    •  <•    1  i_    J   Cro,  Csir.  cot* 

lancl«  and  the  leafe  has  been  affigned,  if  the  covenantee  had 

releafed  before  a  breach  or  aftion  brought,  it  had  barred  the 

affignee  even  for  a  breach  in  his  own  time*     [But  this  can«  BulL  N.P.  159. 

not,  it  is  conceived,  apply  to  a  covenant  for  payment  of 

rent:  for  as  an  aflignee.  (hall  be  bound  by  covenants  that 

run  with  the  land,  fo  he  (hall  take  advantage  of  them;  and 

were  it  otherwife,  in  the  cafe  of  rent  the  covenantee  might 

in  faQ  defraud  his  alTigoee  by  defeating  the  ellate  that  be  af* 

figned  to  him.  j 

Accord  and  fatisfadion  !s  a  good  plea  where  tl^ere  has  ETp. N.P. 30ft 
been  an  aAual  breach;  for  not  till  then  are  damages  claim* 
able ;  and  this  plea  goes  in  difcharge  of  damages,  not  of  the 
covenant  itfelf,  for  that  remains. 

Therefore,  where  the  plaintiff  declared,  that  in  con(idera«  ihid. 
lion  that  he  would  permit  5.  P.  to  enjoy  a  farm  at  Chip* 
fham  for  one  year,  the  defendant  covenanted  to  pay  the 
rent  of  79/.  perann.  and  alfo  200/*  then  in  arrear,  and 
the  breach  afligned  was  the  non-payment,  of  the  rent ;  the 
defendant  pleaded,  that  "  before  any  caufe  of  a£lion  did 
**  arife  on  the  covenant,  that  it  had  been  agreed  between 
*'  him  and  the  plaintiff,  that  the  plaimiff  (hould  take  30  /• 
**  in  difcharge  of  all  covenants,  which  the  plaintiff  had  ac- 
**  cepted  :*'  on  demjfrrer,  this  plea  was  held  to  be  a  bad 
one,  for  at  the  time,  there  was  no  covenant  broken,  and  ac« 
cord  and  fatisfaAion  is  no  good  plea,  except  in  difcharge  of 
damages  for  a  covenant  a£laally  broken  or  damages  fuf- 
tained. 

Tender  and  refufat  is  alfo  a  plea  to  this  a£lion«    The  da*  i$id,  « 

mages,  not  the  debt,  being  for  themo(t  part  the  thing  in  de*. 
mand  by  this  adion,  tender  and  refufal  need  not  in  general 
be  pleaded  with  an  uncore  prifl* 

But  where  it  is  brought  for  rent,  it  being  a  debt  afcer- 
tainable  and  certain,  it  is  heft  to  plead  this  plea  with  an  un^ 
coreprift. 

Riens  in  arrere^  or  payment  at  the  day,  is  a  good  plea  to  EfJ*.  N.  P.  309. 
eovcnant  for  non-payment  of  rent.    But  "  levied  by  dif- 

Y  4  ••  trcfs,'* 
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^^  trefs/'  cannot  be  pleaded  ;  for  that  is  a  confeflion  that  it 
was  not  paid  at  the  day>  to  which  time  the  breach  ref^s. 

Infancy  is  another  plea  in  this  a£lion,  which  may  or  may 
•not  be  good  according  to  circumfiances:  vide  p.  879  G7 
111. 

Tit  ■// 

'  '  If  the  defendant  has  leave  to  plead  double,  under  the 

fiat.  4&  5  Ann^  c,  16.  he  (hall  not  be  allowed  to  plead  in<v 
confiftent  pleas,  as  non  tjk  JaQun^^  and  a  condition  pre- 
cedent. 

4  Bur,  2444.  Bankruptcy  is  jio  plea  to  a  covenant  to  pay  rent,  for  bc- 

fides  that  the  rent  was  not  a  debt  due  at  the  time  of  the 
bankruptcy,  and  fo  could  not  be  proved  under  it,  it  is  a 
fettled  principle,  that  the  tenants  liability  on  his  covenant 

ST. R,  6r.        iQ  pay  rent,  fubfifts  during  the  continuance  of  the  leafe, 

notwithftanding  he  may  become  a  bankrupt  and  be  deprived 
of  all  his  property:  but  of  the  aflignee  of  tenant,  other«v 

*  ■ 

wife, 
Tidd*s  Praft.         In  an  afiion  of  covenant  for  rent,  the  count  being  for  % 
Efp  N.P?3io.    liquidated  fum,  money  may  be  paid  into  Court. 
Jhid.  Refpe£ling  the  verdid  and  judgment  in  this  adion  ;  ia 

^    °*"^'       covenant  for  non-payment  of  rent  at  divers  days  which 

amounts  to  fomuch,  and  in  the  declaration  the  fum  ismif-. 

caft,.itis  not  error,  but  the  plaintiff  (ball  have  a  verdift 

for  fo  much  as  is  really  in  arrear. 
Cro.  £iii.  685.       Judgment  cannot  he  given  on  two  covenants  where  one  is 

bad  ;  therefore  where  a  general  verdi£l  was  given,  in  fuch 

cafe,  and  entire  damages,  judgment  wa«  arreiled. 
sLcv,  <5.  g^^  jj-  covenant  be  brought  againft  two,  and  there  be 

judgment  by  default  againft  one,  and  the  other  pleads  perr 

formance ;  which  is  found  for  him,  the  plaintiff  (hall  no( 

have  judgment  againft  the  other ;  for  on  th^  whole,  the 

plaintiff  has  no  caufe  of  a£liop. 

Section  IV.    AQion  of  Debt,  for  VJc  and  Occupation. 

An  a£kion  of  debt  will  alfo  lie,  or  of  affumpfit  for  ufe  and 
Qccups^tion  where  rent  is  in  arrear  by  a  tenant  who  holds* 
Vinder  a  leafe  not  by  deed;  as  under  a  writing  without  deed, 
pr  a  parol  demife. 
0/  Ifeif'  Firft,  with  refpefl  to  the  aflion  q(  d^bt. 

TWi 
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This  adion,  we  have  before  obferved,  is  founded  upon  a  Bull.  K.P.  167. 
contrail,  either  exprefs  or  implied,  in  which  the  certainty 
of  the  fum  or  duty  appears,  and  the  plaintiff  is  to  recover 
the  fum  in  numero  and  not  in  damages. 

It  was  formerly  held  that  in  declaring  on  -a  leafe  at  will  SaUcsof. 
for  rent  arrear,  the  plaintiff  muft  fliew  an  occupation;  for 
the  rent  being  only  due  in  refped  thereof,  it  (hould  appear 
to  the  Court  when  the  leffee  entered  and  how  long  he  occu- 
pied.   But  this  is  now  held  to  be  unneccffary ;  for 

Where  there  was  a  tenant  at  will,  (now  deemed  a  yearly  gfp.  jy^  p^  ^n, 
tenant)  with  a  rent  referved,  the  leffor  might  always  have 
an  adion  of  debt  for  arrears  of  rent. 

Againft  tenants  at  fufferance,  it  feems  that  an  a£lion  of 
debt  lay  not  for  rentarrear,  for  the  contrad  was  determined, 
and  they  are  in  by  wrong:  but  in  fuqb  cafes  there  is  now  a 
fpecial  provifion* 

For  by  ftat.  4  G.  2.  c.  28.  s.  1.  it  is  enaQed;  That  if  any  ff^Juremte^ 
tenant  or  tenants  for  life,  or  lives,  or  years,  or  perfons  com-  nanthoiJi 
ing  in  under  or  by  colJufionwith  them,  hold  over  any  lands,  ^li^^J"^ 
tenements,  &c.  after  the  determination  of  their  eftates,  a£«> 
ter  demand  made  and  notice  in  writing  given,  for  delivering 
the  poffeflion  thereof  by  the  .landlord,  or  the  perfon  hav- 
ing the  reverfion  or  remainder  therein,  or  his  agent  there- 
unto lawfully  authorized,  fuch  tenant  or  tenants  fo  holding 
over,  (hall  pay  to  the  perfon  fo  kept  out^f  poffeflion  at  the 
rate  of  double  the  yearly  value  of  the  lands,  tenements, 
&r.  fo  detained,  for  fo  long  a  time  as  the  fame  are  detain- 
ed ;  to  be  recovered  by  aflion  of  debt,  whereunto  the  de- 
fendant or  defendants  (hall  be  obliged  to  give  fpecial  baiL 

Alfo,  by  (lat.  11  G.  2.  c.  19.  J.  18.  it  is  ena£ied,That  in  PorJouhU 
cafe  any  tenant  or  tenants  (ball  give  notice  of  his,  her,  or  rint. 
their  intention  to  (juit  the  premiffes,  and  (hall  not  accord- 
ingly deliver  up  the  poffcffion  thereof  at  the  time  in  fuch 
notice  contained,  the  faid  tenant   or  tenants,  his,  her,  or 
their  executors  or  adminiftrators,  (hall  from  thenceforth  pay    . 
to  the  landlord  double  the  rent  or  fum  which  he,  (he,  or 
they  Hiould  otherwife  have  paid. 

Upon  thefe  ftatutes  it  has  been  held,  that 

With  refpeft  to  the  4  G.  2.  it  is  a  remedial  law ;  the  pe-  5  Bur  269S. 
palty  beinj^  given  to  the  party  aggrieved. 
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sBl  R.  1076^  The  notice  to  quii  may  be  before  tbe  expiration  of  the 
leafe  or  time  of  deoaife.  * 

5Bar.xo76.  Jiie  notice  in  wrUing  is  of  itfelf  a  fuflBcieni  deroafldf 

within  the  words  of  tbe  ilatuie  **  after  demand  niade»  and 
••  notice  in  writing  giVcn." 

Uid.  A  receiver  appointed  under  an  order  of  the  Coort  of 

Chancery  is  *'  an  agent  lawfully  authorized"  within  the 
wordf  ot  the  ftatute. 

a  BL  R.  X077*  One  tenant  in  common  may  maintain  this  aClion  for  dou# 
ble  value  of  his  moiety;  for  where  the  injury  is  feparate» 
tenants  in  common  may  have  feveral  anions. 

C6wp.  246.  The  acceptance  of  (fingle)  rent  accrued  fince  the  no. 

lice,  is,  it  feems,  a  w^ver  of  the  landlord's  right  to  double 
rent,  but  doea  not  necelTarily  imply  that  the  tenancy  Ihould 
'  continue. 

3801.1607.  With  refpe6):  to  the  flat.  11  G.  a.  a  parol  demife  from 

year  to  year  is  a  fufficient  holding  within  the  ftatute  fo  as  to 
fubie£l  the  tenant  to.  the  penalty  of  double  rent,  if  he  bold 
over  after  he  has  given  notice  to  quit* 

jUd.  The  notice  by  the  tenant  to  quit,  need  not  be  in  writing  ; 

a  parol  notice  to  quit  is  fufficient. 

By  flat.  11  G*  a.  c.  19*  j.  la.  it  is  ena6led,  that  every  te« 
nant  to  whom  any  declaration  in  eje^ment  (hall  be  de- 
livered for  any  lands,  &c.  Ihall  forthwith  give  notice  to  hia 
or  her  landlord*  or  bbbailiffor  receiver,  under  the  penalty 
of  forfeiting;  the  value  of  three  years  improve^  or  radu 
rent  of  the  premifTes  to  the  perfonof  whom  he  or  ihe  holds; 
to  be  recovered  by  a£lioa  of  debt* 
^  aT.R.  62.  Debt  will  lie  for  ufe  and  occupation  generally,  without 

fetting  forth  the  particulars  of  the  demife. 

lUd,  H.b.  Therefore,  in  a  cafe,  where  to  a  count  for  ufe  and  occu- 

pation  generally,  the  defendant  demurred  and  aiTigned  fodc 
caufes  that  it  did  not  fet  forth  any  demife  of  the  pr^nififes, 
nor  for  what  term  they  were  dqmifed,  nor  what  rent  was 
payable,  nor  for  what  length  of  time  the  defendant  held  and 
occupied  the  premiffes,  nor  when  the  fum  of  j  /.  thereby 
fuppofed  to  lie.due  became  due,  nor  for  what  fpace  of  time; 
after  argument,  the  Courtof  Common  Pleas  gave  judgment 
for  the  plaintiff  on  that  count. 

Bui 
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But  if  the  particulars  of  a  demife  be  alledged»  they  muft 
be  proved. 

Therefore,  in  an  a&ion  for  double  rent  on  the  ftat.  1 1  C.  Doug.  iSL 
2.  c.  19.  s.  i8.  where  the  declaration  flated  •  leafe  for  three 
yearsy  but  on  the  evidence  it  appeared,  that  the  leafe  for  three 
years  was  void  under  the  ftatute  of  Frauds,  and  that  the  de- 
fendant was  only  tenant  from  year  to  year;  though  tbia 
was  fuffictent  for  the  afiion,  yet  a  leafe  for  three  years 
having  been  laid,  and  not  proved,  the  plaintiff  was  non- 
fuited. 

Debt  againft  an  executor  fhall  be  in  the  Jetinet  on\y ;  BuiLK.P.x69^ 
for  he  is  chargeablie  no  farther  than  he  has  aflets. 

An  adminiilrator  may  be  declared  againft  as  alSgnee  in  Efp.  K.p.n?* 
debt  for  rent,  for  the  time  that  be  enjoyed  the  land  and  was  *"^'  ^•''•*^>- 
in  pofleflfion :  and  muft  be  in  the  Jeiei  and  detinet. 

An  executor  muft  bring  debt  in  the  dttintt  only,  though 
this  would  be  aided  after  verdiA  by  the  fiatutes  of  Jeofails. 

In  debt  for  rent  on  a  demife  in  writing  without  deed  or  Th€  PIeas» 
by  parol,  the  proper  plea  is  non  demifit.  ^^"^  *7o- 

£ntry  and  evi£lion  is  a  good  plea  to  this  adion  ;  fo  as  it  Efp.K.p.  131. 
be  fuch  a  tortious  entry  and  expul&on  as  to  prevent  an  en« 
joyment  of  the  premifles. 

The  ftatute  of  Limitations,  21  J^.  u  c.  i6«  which  enafis. 
That  all  a£l]ons  for  rent  arrear,  or  grounded  on  any  lending 
or  contraft  without  fpecialty,  muft  he  brought  within  fiac 
years,  is  another  good  plea :  and  fuch  plea  muft  conclude  iSaund«28> 
with  a  verification,  as  when  pleaded  to  an  a£lion  o^ajfumpjiu  "  ^' 

Infancy  feems  to  be  another  valid  plea :  bat  fee  the  rea- 
fons  wherefore  itfliouldorfiiould  not  be  pleaded,  tfn^tfp.328. 

So  a  plea  of  fet-off:  aind  alfo  a  tender  and  refufal.    So  a 
releafe. 

Where  to  debt  for  rent  on  a  demife  of  three  rooms,  the  x  Saimd.  ao€. 
plea  was,  that  the  plaintifi'demifed  thd.faid  three  rooms  and 
another  room,  and  that  he  entered  into  the  other  room,  but 
did  not  traverfe  the  demife  of  the  three  rooms  only,  it  was 
held  to  be  bad  for  want  of  fuch  a  traverfe. 

It  is  now  fettled  that  in  an  a6lion  of  debt  on  a  (imple  H.  Bi.R.  249; 
contrafl,  as  this  is,  the  plaintiff  may  prove  and  recover  a 
lefs  fum  than  he  demanded  by  his  writ. 

Sec* 
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*-  SectionV.    OfA/fumpJitfor  U/c  and  Occupation. 

A  fecond  remedy  for  the  recovery  of  rent,  where  the  de- 
mife  is  not  by  deed,  lies  hy  a£tion  of  affumpfit  for  ufe  and 
occupation. 

2  Lev.  150.  At  common  law,  it  was  hoIden»  that  affumpfit  would  lie 
Bali.  N.P.  138.  fpj.  ygjj^  Qjj  jji  exprefs  promife,  but  not  on  an  implied  pro* 

mife,  and  that  fuch  exprefs  promife  muft  have  been  made 
at  the  fame  time  with  the  leafe.  But  now, 
-  ''The  flat.  11  G.  2.  c.  19,  J.  14.  in  order  to  obviate  fome 
difficulties  that  many  times  occur  in  the  recovery  of  rent, 
where  the  demifes  are  not  by  deed,  ena&s.  That  it  ihall  b^ 
lawful  for  the  landlord,  where  the  agreement  is  not  by 
deed,  to  recover  a  reafonable  fatisfafiion  for  the  lands,  te« 
nements,  or  hereditaments,  held  or  occupied  by  the  de- 
fendant)  in  an  a£lion  on  the  cafe,  for  the  ufe  and  occupa- 
tion  of  what  was  fo  held  or  enjoyed;  and  if  in  evidence  on 
the  trial  of  fuch  a£lion  any  parol  demife  or  any  agreement 
(not  being  by  deed,)  whereon  a  certain  rent  was  referved, 
Ihall  appear,  the  plaintiff  in  fuch  aflion  Ihal I  not  therefore 
be  nonfuited,  but  may  make  ufe  thereof  as  an  evidence  of 
the  quantum  of  the  damages  to  be  recovered. 
»Bi.  R.  1*50.        Where  there  is  a  note  in  writing  exprcffing  the  quantum 

3  Wiif.  176.       ^f  j.^jjj  Q^  jjjg  duration  of  the  term,  evidence  of  a  parol 

agreement  to  annul  or  /ubflantially  to  vary  the  written 
contraa,  is  inadmiffiblc;  elfc  the  ftatute  of  Frauds  would 
be  eluded,  and  the  fame  uncertainty  introduced  by  fupple« 
tory  or  explanatory  evidence,  which  that  ftatute  has  fup- 
prefTed  in  rcfpeft  to  the  principal  objefl. 
a  El.  R.  1249.        Thus,  where  there  was  a  written  agreement  that  a  leafe 

fliould  be  let  of  a  houfe  at  26/.  per  ann.  on  which  aa 
a£lion  was  brought  for  ufe  and  occupation;  the  defendant 
paid  26/.  into  Court.  At  the  trial,  the  plaintiff  offered  ta 
give  parol  evidence,  that  befide  the  26/.  per  ann.  the 
defendant  was  to  pay  the  ground  landlord  2/.  12  s.  6  d.  but 
this  evidence  was  rejefted;  particularly  as  no  evidence  was 
offered  of  the  a£lual  payment  of  fuch  rent. 
3T.R.5»8.  P^rol  evidence,  indeed,  of  a  verbal  agreement  cannot 

6  X.  R.  464.      he  received  where  it  appears  that  it  was  reduced  to  writing ; 

and  this,  even  where  the  written  agreement,  for  want  of 
^  being 


y^ 
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being  ftamped,  or  for  other  Informality  or  defe&t  v^s  inad- 
miflible :  for  parol  evidence  cannot  be  admitted  to  vary  the 
fubflanceof  a  written  agreement.— With  refpeCl  to  colla*  1BI.R.  1250^ 
teral  matters*  however,  it  is  otherwife;  for  a  perfon  may 
Ihew  by  parol  proof  who  is  to  put  a  houfe  in  repair,  or  the 
like,  concerning  which  nothing  is  faid  in  the  written  agree- 
ment.    So,  it  may  be  admitted  to  explain  a  deed  or  other  t  str.  794. 
inltrument ;  or  to  prove  other  confiderations  than  thofe  '*  "''''* 
exprefled  in  a  deed.  ^ 

This  a£lion  being  founded  on  a  contra£l. either  exprefled  8  T.  R.  3x7. 
or  implied,  it  is  a  general  rule,  that  wherever  the  defendant 
ufes  or  enjoys  preroifles  by  permiffion  of  the  plaintiiF  (^as 
bis  tenant,]  be  fliall  be  liable  in  this  adion. 

So,  this  aflion  may  be  maintained  by  a  grantee  of  an  x  T.  R.  37S. 
annuity,  after  a  recovery  in  eje£lment  againil  a  tenant  who 
was  in  poHeflion  under  a  demife  from  year  to  year,  for  all 
rent  in  his  hands  at  the  time  of  the  notice  by  the  grantee, 
and  down  to  the  day  of  the  demife;  but  not  afterwards.  . 

So,  after  a  recovery  of  poiTeffion  of  the  prcmiflcs,  the.cowp  246' 
plaintiflfis  entitled  to  the  profits  for  ufe  and  occupation,  to  i^-K-3^7- 
the  time  of  the' demife,  but  not  after,  if  he  thinks  fit  to  fue 
for  them. 

But  an  adion  for  ufe  and  occupation  and  an  ejeflment,  ibid. 
when  applied  at  the  fame  time^  are  totally  inconfiftent:  for 
in  one,  the  plaintiff  fays  that  the  defendant  is  his  tenant, 
and  therefore  he  muft  pay  him  rent;  in  the  other,  hefay^ 
that  he  is  no  longer  his  tenant,  and  therefore  mufl  deliver 
up  the  pofFefTion.     He  cannot  do  both. 

This  a3ion  therefore  being  founded  on  a  contra£l  exprefs  ihid, 
or  implied,  will  not  lie  where  the  pofTeffion  of  the  tenant  is 
adverfe  and  tortious;  unlcfs  indeed  the  plaintiff  ceafes  to# 
confider  it  as  fuch,  by  waiving  the  tort,  and  recurring  to  his 
remedy  by  this  a£lion  on  the  contrail. 

The  defendant  in  this  a£lion,  as  in  all  a£lions  for  rent,  is 
not  admitted  to  call  in  queftion  the  plaintiff's  title  to  the 
premiffes  ;  or  in  auy  way  to  impeach  it. 

Therefore,  in  an  aftion  for  ufe  and  occupation  by  an  in-  5  T.  R.  5. 

cumbent  againit  a  tenant  of  the  glebe  lands,  the  defendant 

cannot  give  evidence  of  a  fimoniacal  prefentation  of  the 

plaintiff,  in  order  to  avoid  his  title. 

So, 
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Efp.  N.P.tx.  So,  in  9a  aOioo  {cnt  ufe  and  occupation,  the  plaintiff 
baring  given  evidence  of  payment  of  rent  by  the  defendant 
fot  nineteen  year*,  the  defendant  would  have  gone  inio 
evidence  to  prove  a  title  in  another.  Per  Wilmoi  J. — Pay- 
ment  of  rent  and  holding  under  a  perfon  for  fo  long  a  time, 
is  conclufive  evidence  againft  the  defendant,  and  he  cannot 
fet  up  a  title  in  another :  and  as  to  the  obje&ion  that  has 
been  made,  that  the  defendant  may  be  liable  to  two  aflions 
for  the  rent,  by  perfons  having  different  titles,  that  cannot 
be  the  cafe ;  for  though  another  has  title,  yet  he  cannot 
bring  an  a£lioA  for  the  rent  till  he  has  made  an  entry,  and 
Recovered  in  ejefiment)  [which  entry  need  not  now  be 
afiually  made  in  fuch  cafe,  but  is  fuppofed,  3  Bur*  1895* 
Run.  Eje3. 199.!  and  then  it  mud  be  trefpafs  for  the  mefne 
profits*    [But  vide  p.  335.] 

Bid.f.9.  But  it  was  agreed,  that  though  a  defendant  cannot  con* 

trovert  the  title  of  the  plaintiff,  yet  he  may  give  evidence 
to  explain  the  holding  under  him,  as  that  he  was  executor 
during  the  minority  of  A.  B.  and  that  his  intereft  was  then 
determined  s  for  that  admits  the  plaintiff's  title,  during  the 
time  the  defendant  held  under  him.   ' 

By  the  above  mentioned  ftatute  (11 C  2.  c.  19.)  s,  15.  it 
is  enafied.  That  where  any  tenant  for  life  (hall  happen  to 
die  before  or  on  tbe  day  on  which  any  rent  was  referved  or 
made  payable  upon  any  demife  or  leafe  of  any  lands,  (^c. 
which  determined  on  the  death  of  fuch  tenant  for  life/^at 
tbe  executors  or  adminiflrators  of  fuch  tenant  for  life  (hall 
and  may,  in  an  aflion  on  the  cafe,  recover  of  and  from 
fuch  under-tenant,  if  fuch  tenant  for  Ufe  die  on  the  day  on 
which  the  fame  was  payable,  the  whole,  or  if  before.  fucU 
day  then  a  proportion  of  fuch  rent,  according  to  the  time 
fuch  tenant  foi'  life  lived,  of  the  laft  year,  or  quarter  of  a 
year,  or  other  time  in  which  the  faid  rent  was  growing  due* 

Ambler,  198.  In  a  cafe  in  the  Court  of  Chancery,  wherein  a  tenant 
in  tail  made  a  leafe  for  years  and  died  a  week  before  the 
rent  became  due,  without  iffue,  Lord  Hardtuicke  held  that 
his  executor  was  entitled  to  an  apportionment  of  the  rent ; 

• 

'  Tor  though  tenant  for  life  only  is  mentioned,  yet  he,  as  to 
this,  is  a  tenant  for  life.    In  the  fame  cafe,  bis  Lordfliip 

1  was 
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was  of  opinion » that  tenant  for  yean,  determinable  cm  lively 
was  within  the  mifchief  of  the  fiatutt. 

An  exeeucor  brought  an  aAion  for  rent  due  to  his  tetbtor  i  Str.  it7t. 
in  his  life-time,  and  for  other  rent  doe  in  his  own  titne,  and 
there  was  another  connt  on  a  qtuMum  meruit  iat  the  rent  of 
another  mefliiage,  in  which  he  had  not  declared  as  executor* 
After  judgment  by  default  and  a  writ  of  enquiry  exeonted« 
upon  error  brought,  judgment  was  reverted,  becaofe  the 
demands  were  incompatible  : — ^but  perhaps  it  would  have 
been  helped  by  a  verdi£t,  becauTe  for  rent  due  in  his  own 
tame,  he  need  not  declare  as  executor ;  and  therefore,  if  it 
had  been  tried,  the  Judge  ought  not  to  have  permitted  him 
to  prove  rent  due  to  himfelf  in  his  own  right. 

An  adion  for  ufe  and  occupation  will  not  lie,  where  the  Efp.  r.  13. 
premifles  are  let  for  a  parpofe  illegal,  or  contra  bonos  mores ; 
as  to  a  profttcute. 

An  adion  for  rent  will  not  lie  where  the  title  is  in  dif*  Mss.  hu.  T. 
^pute :  the  Court  therefore  will  not  try  a  title  by  the  a&ibn 
for  ufe  and  occupation ;  an  ejc£lment  is  the  proper  re- 
medy* This  was.  decided  in  a  cafe  before  the  Court  of 
King's  Bench,  by  Lord  Kenyon  C.  J.  wherein  the  afkxon 
was  brought  agatnft  the  tenant  for  rent,  while  the  heir  at 
law  aiid  a  devifee  were  contefling  their  right  to  the  pre- 
mifles. 

,^0^affumpjii  under  the  ftatute  for  ufe  and  occupation  of  a  j^^  pUas. 
-^  houfe  by  permiflion  of  the  plaintiff,  mlhahuit  in  ttntmtntis  i  Wiic  3»4- 
is  a  bad  plea;  for  the  action  is  founded  on  the  promiie,  and  £fp.  ^j.p.  ,65. 
therefore  if  the  plaintiff  had  an  equitable  title  or  no  title  at 
all,  yet  if  the  defendant  enjoyed  by  bis  permiffion,  it  is    • 
fufficient;  for  it  is  no  more  neccffary  for  the  plaintiff  to 
fay  that  it  was  his  houfe,  than  in  ojfumpfit  for  goods  it  is 
neceffary  to  fay  that  they  were  his  goods. 

But  the  plea  would  be  good  at  common  law,  for  there  an  Bid, 
intereft  is  fuppofed  to  have  paffed  from  the  leflor. — Yet 
qucttt  whether  at  this  day  fuch  plea  would  be  admitted, 
even  in  an  adion  for  rent  at  common  law ;  for  if  it  would, 
the  fuppofition  of  ah  intereft  having  pafled  would  be  a 
fi£lion,  not  in  furtherance  of  the  ends  of  jufiice,  but  in  de** 
firudion  of  them;  and  the  rule  laid  down  by  Lord  Kenyan^ 
chat  *^  in  an  afiion  for  ufe  and  occupation  it  ought^not  to 

•'  be 
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^*  be  permitted  to  a  tenant,  who  occupies  by  the  licence  of 
"  another,  to  call  upon  that  other  to  (hew  the  title  under 
**  which  be  let  the  land  or  premifle^/'  is  not  a  mere  tech- 
nical rule,  but  is  founded  on  public  convenience  and  po- 
licy ;  and  as  it  was  adopted  by  the  Court,  in  conformity  to 
^he  recognition  of  it  in  cafes  prior  to  the  one  then  before 
them,  as  well  as  on.  the  grounds  of  reafon  and  equity,  it  may 
be  now  confidered  as  a  general  rule,  applicable  to  all  cafes 
of  a  fimilar  kind. 
BuiLK.P.  151-  '^^^  defendant  may  in  this  a&ioii,  upon  the  plea  of  non 
qjfumpfit^  which  is  the  general  iffue,  give  in  evidence  any 
thing  which  proves  nothing  due.  as  the  delivery  of  corn  or 
any  other  thing  in  fatisfa£lion  9  or  a  releafe;  fo  he  may 
Tid4'>  P^a.  8*^^  '^^  evidence^  performance.  In  fliort,  the  quefiion  in 
JCB.  374.         ajfumpft  upon  the  general  iflue  is,  whether  there  was  a  fub- 

fifting  debt,  or  caufe  of  afiion,  at  the  time  of  commencing 
Bull.  N.  P.  151.  ^^^  ^"^^*  therefore,  though  a  diflinflLon  has  been  taken  that 

payment  or  any  other  legal  difcharge  muft  be  pleaded ;  yet 
that  diftinftion  is  not  law;  but  in  both  cafes,  th^  defendant 
is  allowed  to  give  in  evidence  any  thing  that  will  difcharge 
the  debt. 
Tidd's  Pna  ^^^  matters  of  law,  in  avoidance  of  the  contrail,  or  in' 
1^^375«         difcharge  of  the  a&ion,  are  ufually  pleaded;  and  it  is  ne* 

ceflary  to  plead  a  tender,  fet*off,  or  the  llatuie  of  Limita* 
tions. 


CHAPTER 
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CHAPTER    XIV. 

Of  the  Remedies  for  and  againft  Landlord  and 

Tenant;  ioherein 

Of  the  Anions  $f  EjeSlment  and  Trefpafs  for  Mejne 
Profits  for  Recovexy  of  Rent  and  PoJJeffion. . 


Section  I.    OftheAaion  of  EjeSlment  at  Common 

Law. 

Section  IL     Of  the  AElionJor  MeJne  Profiis. 

SfiCTioK  III.    Of  a  fecond  AShn  of  EjeSment.  , 

Section  IV*    Of  the  AQion  ff  EjeElmeni  upon  the 

Statute  4  G.  2.  c.  28. 

Section  V.  Of  the  Landlord's  Remedy  under  the  Sta- 

tute  II  G.  2.  c.  19.  where  the  Premif^ 
fes  are  vacant. 


Section  !•     When  an  EjeSment  iies,  and  the  Proceedings 

therein  at  Common  Law. 

OF  the  various  remedies  which  the  law  aflFords  for  the 
breach  of  a  contraft  or  the  reparation  of  a  wrong» 
none  perhaps  fo  intimately  concerns  the  refpeflive  relations, 
of  landlord  and  tenant,  as  that  admirable  fifllon  of  the 
courts  of  common  law,  called  the  a£lion  ot  ejeflment. 

Befides  the  remedy  given  to  a  landlord,  where  theleafe 
contains  a  claufe  of  re-entry  on  non-payment  of  rent,  by 
the  ftat.  4  C  2.  c.  28.  i,  a.  of  which  hereafter. 

The  a£lion  of  ejeflftent  lies  at  common  law  to  recover 
pofTeflion,  op 
.  The  expiration  of  the  leafe  by  effluxion  of  time;  or 
The  determination  of  the  leafe  by 

It^on-payment  of  rent,  or. 
Npn-p^rformance  of  coyenaxitt. 
Where  the  poiTellion  is  vacant  or 
Where  the  tenant  is  in  pofleflion. 

Z  In 
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In  order,  however,  to  explain  the  aSion  as  applicable  to 

thcfc  particular  cafes,  we  muft  go  into  a  general  account  of 

the  nature  of  the  remedy  by  ejeftment. 

Bifi^  rf  the      By  the  antienX  common  law,  the  only  method  of  recovcr- 

Aahn.       ing  the  poffeffion  of  land  was  by  real  aftion  by  writ  of  entry 

freehold ;  for  a  mere  leafchold  int^reft  pr  term  for  years  was, 
in  the  early  period. of  our  conflitution,  when  feudal  prin- 
ciplcs  more  ftriaiy  prevailed,  deemed  of  fuch  little  import, 
that  nb  remedy  was  provided,  whereby  the  tenant  could  re- 
gain his  poffeffion  in  cafe  he  was  oufted  by  his  landlord  or 
by  a  finrngcr :  agaipft  th^  fprmet  h^  icpajd  proc^d  only 
upon  his  breach  of  covenant  or  agreement ;  againft  the  lat- 
ter  indeed  l?e  might  have  his  writ  of  ejpftmcpt,  by  which 
however  he  could  recover  damages  only,  and  not  the  pof- 
feffion. 

ma.  \iu  .  In  ^i^  t(ffies  the  ejf  {Ina^t  wai  \  m^e  p^rfoji^  aftion 
of  trefpafs,  and  the  proc»<Ung9  w«ra  by  pont^  or  by  capias 
and  difirefs  infinite. 

^'^'  In  prpcch  of  tiroc.—fpm^  f^  ^  ^^^^y  ^  ^^  ""^'K"  of  ^^-  4* 

(3  BL  Com.  20 1.)  but  certainly  ajwpt  ^he  tin^e  of  H.  7.  when 
long  leafes  began  to  obtain, — the  remedy  by  ejeQment  was 
extended,  and  rendered  ipore  efiic^cious  by  the  objefi  of  the 
a£tion  being  completely  changed t  and  the  term  itfelf  reco- 
vered. Tl)is  was  effe£led  I^y  the  Courts  of  Law  refolving  Uf 
give  judgment  ip  ejeflmept  that  the  leffee  in  eje£(m(n| 
(hould  recover  poffeffion  of  the  land  itfelf  by  the  procefs 
of  a  writ  called  an  habere  facifis  poffejjionem^ 

thid»  .     From  this  period,  the  pra£l.icc  ip  ejeQment  became  wholly 

fubjeA  to  the  controul  of  the  Court,  sind  a  new  method  of 
trial,  unknown  to  the  common  law,  was  introduced. 

Antient  Prac^      It  now  became  ufual  for  a  man  that  had  a  right  of  entry 

j^f^^  '^  *  into  any  lands,  to  enter  thereon  and  fcal  Jeafes,  and  then 
the  perfon  that  next  canie  on  the  freehold  animo  pojjidendi^, 
was  accounted  an  ejeflor  of  the  leffee;  by  which  means 
any  man  might  be  turned  out  of  poffeffion,  becaufe  the 
leffee  in  eje£lment  would  recover  his  term  without  any  no- 
tice to  the^'tenant  in  poffeffion ;  fo  that  the  Courts  of  Law 
made  it  a  Handing  rule,  that  no  plaintiff  Ihould  proceed  in 
ejeflment  to  recover  his  lands  againft  fuch  a  feigned  eje£lor, 

without 


'■»     - 
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witBout  At\ivtni\g  to  (b&*<^nant  in  ppfieffion  It  declarltion, 

and  ihaktng  tiito  afrtj^abr  tod  iJ^o]p>6r  def^hdam  if  bfc  thdfc 

k.— fhU  I'ttJd  of  Cotirt  became  Abfolutcly  ncceflifry  iijion  i*'<^.«<j.      ^ 

thei  alt6rit!dil  of  ihe'  objefi  of  tbe  dSion  ofejeSmciit;  whic& 

was  how  in  rtd ;  for  otfa^f  wife  the  Coort  mif^  have  h^h 

iiifiromental  in  doifig  uix  iiijury  to  a  ihifd  perfoh,  beeiftift 

tf  di^claratioh  Alight  dtherwife  be  deli^^^ed  to  a  Srahg^f  1  i< 

feigmid  defence  be  riiid^,  and  a  verdi3,  jodgm^nt^  iHi 

txectitidh  tber^bfi  dBj^^inM,  wRereby  the  teriant  #<mld  ha^« 

be^h  6ufled',  ti^it1i<9rnt  riotite  <jf  any  proceedings  againft  hirti. 

^I3p6h  thh  D6ilet  to  (he  finiilt  ?h  poflTeffioxf ,  arid  afffidavit 

fber^  madt5,  h  #ii  nfutl  for  th^  tenant  in  poffeffloti  16 

moVe  the  Goart,  tbat^  ds  the  titfe  df  the  lahrd  betotiged  (d 

jhim,  he  might  defend  the  futt  in  the  casual  ejefio'r's  namei 

whieh  the  Court,  lipotf  affidavit  dffta^  matter,  nfedtograilt; 

and  that  tbe  fort  (hdutd  be  carried  on  in  the  cafual  eje£tor*« 

taaxt^  the  teiftant  in  poffefliott  faving  him  banhlefs ;  and 

thcfn  the  cafual  ejedoi*  i^ai  not  permitted  to  releafe  errors 

ill  prejndice  of  the  teiiant  in  f^itf&cm^  as  the  fuil  tt^  car ^ 

ried  on  in  Ms  htmt  bf  tMle  of  Coutt ;  and  the  protefs  for 

colls  was  taken:  one  sigairift '  tlie  cafoai  ejefior;  who  itnd 

obliged  to  refeirt  eo  the  tenam  in  pofleffion  to  recover  back 

the  faftie^  and  put  his  botid  of  indemnification  ki  fim  upfan* 

bis  refufal  to  psiy  them. 

'  Such  leafes  were   to  he  aBdal'ly  feated  and  delivered,  BUi 

•fheririfa  the  pkiiatMF  coukl  mamitain  no  title  to  tbe  t^ih ; 

they  wc^e  alfo  obliged  to  be  foaled  on  tbe  land  itfetft  others 

wife  it  atafocmted  ib  nriwtenanee  by  tbe  o^d  law  to  convey 

a  title  to  my  one^  wfaentlie  ^imnr  fiimfelf  \fas  ndk  in  pdf- 

f^ffion; 

Such  #as  4be  ovi^mal  ifeethdd  of  pn)ceedif^' in  ejefi*  ^^'4i 
niem  when  the  tcrdi  writ  firfr  began  tor  be  recovek^dd  ;  Blit 
one  alteration  by  degrees  bega^  anothei',  and  fiflion  Was 
heaped  upon:  fifittm.  During  the  exite  6f  King  ChdrUs  the 
S.econd,  an  entirely  Aew  mode  of  proceefding  Was  invented 
and  jntrodtrced  b/  Lord  G.  J.  Rqlle^  which  method  has 
beei$  followed  ever  fince  by  ttie'Cotirts,  and  is'  therefokie 
c^led  ftkf  mode^fr  pr^icoi  in  contradtAtafUon  front  the 
a&fetAit  one* juft  defcrrbsd* 

Z2  The 
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Mkiifnprac' ,    The  ncvf  method  of  proceeding  in  ejfefiment  depends  en- 
'^^^'        4irely  upon  a  ftring  of  legal  fifiions ;  neicber  a£lual  leafe,  nor 

i^.  aQual  entry,  is  made  by  the  plaintiff,  nor  a£lua]  oufter  by 

the  defendant,  but  all  ate .  merely  ideal,  for  the  fole  pur* 
pofe  of  trying  the  title.    To  this  end,  in  the  proceedings, 
a  leafe  for  a  term  of  years  is  dated  to  have  been  made  by  him 
who  claims  title,  to  the  plaintiff,  who  is  generally  an  ideal, 
fictitious  perfon,  who.  has  no  exiflence.    In.  this  proceed** 
ing,  which  is  the  declaration^  (for  there  is  no  other  procefs 
in  this  a&ion,j  it  is  alfo  ftated,  that  the  leffee^  in  confe- 
quence  of  the  demife  to  him  made,  entered  into  the  pre-' 
miffes,  and  that  the  defendant,  who  is  alfo  now  anothev' 
*ideal»  fi£litiotts  perfon,  and  who  is  called  the.  caAial  ejefior^ 
afterwards  entered  thereon  and  oufied  the  plaintiff,  for 
which  oufter  the  plaintiff  brings  the  a£lion.    Under  this  de- 
claration is  written  a  notice,  fuppofed  to  be  written  by  the 
tafual  ejc&MT,  direfled  to  (he  tenant  in  poffeffion  of  the 
premtl&s,  in  which  notice  the  cafual  ^jeClo^  infomu  the 
tenant  of  the  a&ion  brought  by  the  leffee,  and  affures  bim, 
that  as  he  the  cafual  qeClor  has  no  utleatall  totbe.premiffes^ 
he  fhall  make  na  defence,  and  therefore  he.  advifes  the  te? 
nant  to  appear  in  Court  at  a  certain  timeand  defend  his  own 
title,  otherwife  he,  the  cafual  eje£br,  will  fuffer  judgment 
to  be  had  againft  him,  by  which  the  a&oal  tenant  will  ine« 
;     Vitably  be  turned  out  x>{  p^offeflioa. 

Hid,    *  :  The  declaration  is  theti  ferved  on  iht  tenai&t  in  poffeflioo, 

with  this  JFriendly  caution  annexed  to  it,  who  has  thus  an 
opportunity  to  defend  his  title-,  which  if  he  omits  to  do  in 
a  limited  time,  he  is  fuppofed  to  have  no  right  at  ail,  and 
upon  judgment  being  had  againft  the  cafual  ejeflor,  the  real . 
tenant  will  be  turned  out  of  poffeffion  by  the  Iheriff. 

*^*  But  if  the  tenant  applies  to  be  made  defendant,  it  is«llowed 

him  upon  this  condition.  That  he  enter  iiito  a  rule  of  Court  * 
to  confe(s  at  the  trial  of  the  caufe  ihttt  of  the  four  requifites 
*  to  maintain  the  plaintiff's  afiion,  viz.  the  leafe  of  the  leffor, 
the  entry  of  the  plaintiff^  and  the  oufter  by  the  t'eoant  him' 
felf,  who  is  now  made  defendant  inflead  of  the  cafual 
ejector;  which  requiCtes,  as  they  are  wholly  fiAitious, 
ihouldthe  defendant  put  the  plaintiff  to  prove,  bemuftof 

courft 
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courfe  be  nonfuited  at  the  trial  for  want  of  evidence ;  but  by 
•  fuch  ftipulated  confeffions  the  trial  will  Hand  folely  upon 
the  merits  oJF  the  title* 

ft 

Updn  this  rule  being  entered  into,  the  declaration  is  now  nuL  lij. 
altered  by  inferting  the  name  of  the  tenant  inftead  of  the 
fifiitious  name  of  the  cafual  eje6h>r ;  and  the  caufe  goes  to 
trial  under  the  name  of  the  fi£litious  leflee  on  the  demile 
of  A.  B»  (the  leflbr  or  perfon  claiming  title,)  againft  C.  2). 
(the  now  defendant,)  and  therein  the  leflbr  is  bound  to  make 
out  his  title  to  the  premiffes,  otherwife  his  nominal  leflee 
cannot  obtain  judgrpent  to  have  poflieffion  of  the  land  for 
the  term  fuppofcd  'to  be  granted.  But  if  he  makes  put 
his  title  in  a  fatisfa£lory  manner,  the  judgment  is  givea 
[pr  the  nominal  plaintiS*,  and  a  writ  of  pofleflion  goes  in  hit 
name  to  the  (herifi'  to  deliver  poflieflion.  But  if  the  now 
defendant  fails  to  appear  at  the  'trial,  and  to  confefs  leafe^ 
entry,  andoufter,  the  nominal  plaintiff'muftthen  indeed  be 
nonfuited  for  want  of  proving  thefe  rec^uifites,  but  judg* 
ment  will  neverthelefs,  in  the  end,  be  entered  for  him 
againft  the  cafual  ejefior;  for  the  condition  on  which  the 
tenant  was  admitted  defendant  is  broken,  and  therefore  the 
plaintiff  is  put  again  in  the  fame  (ituation  as  if  he  had  never 
appeared  at  alL  The  fame  procefs,  therefore,  as  would  have 
been  bad,  provided  no  conditional  rule  had  been  made,  muft 
now  be  purfued  as  foon  as  it  is  broken  ;  but  execution  will 
be  Hayed,  if  any  landlord,  after  the  default  of  Jiis  tenant,^ 
applies  to  be  made  a  defendant,  and  enters  into  the  ufual 
riile  to  confefs  leafe,  entry,  and  oufter. 

Thus  the  prafiice  of  fealing  leafes  upon  the  premifTes;  Bid, 
(except  in  the  cafe  o(  vacant  pofleiEon)  and  making  an 
adual  entry  and  oufter,  (unlefs  to  avoid  a  fine)  are  now 
difpenfed  with,  and  a  more  eafy  and  expeditious  method  is 
adopted,  while  the  fame  fubftantial  juftice  is  done  to  the 
tenant  in  poflef&on,  by  proper  notice  being  given  him  of 
the  fervice  of  the  declaration ;  nor  is  there  any  hardihip  in 
compelling  him  to  confefs  leafe,  entry,  and  oufter,  for  they 
are  mere  formalities,  and  have  nothing  to  do  with  the 
meriu  of  the  cafe.-^The  great  advantage,  indeed,  which 
has  refulted  from  this  fi£litious  mode  is,  that  being  wholly 
regulated  by  the  Court,  it  has,  from  to  time,  been  fo  mo« 

Z  g  delled 
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(nd  convenience. 
Ron.  Ejea^i.  An  eje&ment,  therefore,  may  be  define^  ^  ipi)^  ^i?^* 
by  which  ^  Icffcc  for  ye^^,  wfe^q  ouilcd  9^  Iji^;  ^i;m,  ipay 
:fe9oyer  pqiflefllo^,  an^  ^zfa^gt%^  and  cpi|f.  I^  ^  r<>al  19 
Tf  fj^cf^  ol  the  lapd^,  but  ycrfomal  ii\  rcfp^^  Pi^^«  ^a»»^^ 
^  and  colli*  ^ 

*       •  €*  *  • 

W\c  may^  have  this  A3ion. 

PoOeflion  givei  tbeperlbn  enjoying  it  aright  agajnfifvery 
in^n^  who  cannot  fhew  a  better  title  ;  th^  P^rfX  therefore 
vrho  would  change  the  poQeiEon^  muft  fiifll  eflabjifli  a  \tn\ 
title  to  it. 


•  I 


md.^ij. 


Ihid,  15.  In  order  to  eflablil^,  fi;ich  I^gal  title,  the  p.a;:iy  i^ull  hav^ 

3  **!•  Com.  20q«  '      '     '  ■  j»'  ^^ 

t£fp.N.i>.43o.  aright  of  entry,  or  hie  cannot  taring  the  ej^qdi^pt;  fpr  i^ 

will  pot  lie  in  fuch  cafes,  wher^  tbe.cntry  pf  hiip  th^tl^at^ 

right  istakec^  a\Yay  by  defcent.  difcontinuance,  twenty  year^ 

pofleflion.  or  otherwife :  and  on  thofe  things  lyhereon  aij^ 

entry  ^annot  in  fad  be  made,  no  ^ntry  (hall  be  fuppofed  by 

the  fifiipp  of  the  parties. 

Tifherefore,  where  the  affiance  of  a  b^pkrupt  brpught, 
an  e]e£lment  for  part  of  the  bankrupt's  eilate  before- the  eq*, 
rollmeni  of  the  bankrupt's  eftate  naade  to.  hin^  by  the  cprn- 
njiflioners.  he  was.  npnfuited ;  for  the  aflignment  is  by^  bar* 
g^in  and  fale.  which,  under  flat.  27  II.  &.  c.  i6.  is  ordered^ 
to  be  enrolled  within  fi;(  mpnths^  and  it  is  ena£led  by  the. 
fipt.  13  Elizp  c.  7.  ap(l  21  J.  uc,  19.  that  all  the  bankrupt's 
lands.'tenements.  &c.  Qi^ll  be  fold  by  deed  indented,  and 
enrolled ;  fo  that  before  ex^rpllment.  the  alTi^nees.  have,  no 
Ic^^al  title. 

Biilt  in  the  cafq  of  a,qqix(ipon  bargain  andfafet  if  i^ko^her* 
wife ;  fof  there  the  efiate.p^fli^s  by  the  cpntra£b  and  is  ex« 
ecuted  by  the  ftatutq  of  Vfqs.:  v{l)f  reas  the  cpn^milEonenipf . 
battJuupt  have  a^  power,  ei^refaly  regulated  by  ftatpte* 

So,  where  tenant  in  tailxiforl^'  a  difcontioi^ce.  as  by 
a  feoffment  in  fee  and  dies,  the  iflue  in-t^i^U  cannot  main- 
tain  this  a£lion.  for  they,  cannot  enter,  Suc^h  alfo  is  tlva 
c^fe  as  to  other  defcents  whijch  toll  entries. 

The  flat.  32  H^  8L  c.  28  alters  tlie  comniOA  laWt  by  giving 
a  rjgjit  of, entry  to  the  wife  or  h?r.hcirs.afief  tl^c  death  of  the, 

bu(band. 


nid. 
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bufband.  wbd  had  aliened  hrnds  and  ttnementi  of  the  iiihe* 
fiUAce  of  the  UriU :  fo  chat  (be  or  her  heirs  ikiay  no#  Tuff* 
f&tt  ilAi  aAiOtf • 

So.'hy  tf  at.  li  H.J.  c.  20.  H  is  enafiied,  That  if  any  wd- 
*tfil  baviifg  ad  eftate  in  dower,  brfor  life,  or  in  taft!,  johAlf 
^ith  hef  KuflMflfrd,  or  folely  ^o  her  own*  ttfe,  but  coming 
from  him,  fliali  alien,  difcdntinue,  &€.  ov  fuflPer  a  fecovefy, 
foth  (hall  be  void;  and  the  hoiband's  heir,  or  he  wh&  is 
^mkled  to  the  lands  after  her  death  may  enter,  aVid  fo  niay 
maintain  tfaisafiion. — Under  this  Ib'tMe  to  enable  t^^hufw  Cro.  Eiix.^ 
band's  heir  to  enter  upon  the  hmds  of  thtf  gift  of  the  tiu(U 
band  and  aliened  by  the  wife  againft  the  ftatute,  the  rensalnv 
der  muft  have  been  ItAiited  to  the  heirs  of  the  hir(baiiid,'no0 
tc  a  ftiteger ;  for  the  fiatute  wat  intended  for  the  benefit  ot 
the  hufband  and  his  heirs. 

Though  a  good,  and  kwful  tide  may  ftib(ift  in  the  plain- 
tifl^  yet  he  may  be. barfed  of  iAi  right  of  entry,  ind  there« 
fdre  of  hts  power  to  reco^r  in  this  a&ion,  nnd^r  the  datu 
*tjf.  I*  €•  16;  which  enaAs^  That  no  peffonr.ihaU  make  ani 
entry  iilto  Iands,;&c'.  but  withtnf  twenty  -years  after  hfv'righo 
and  title  (hail,  firfl  aceme,.  wiA-thi^'  nttbl  faVingr  tbr  ih^* 
fiants,  feme  coverts^  and  perfons  infane,  &^.  : 

Therefore,  if  the  leffor  of  the  plaintiff' is  noi  aUd  to  prOte 
himfelf  or  his  anceftors  to  have  been  in^  poflklfioti  witliin? 
.twenty  ybars*  before  the  aOiba  Brought,  helfaal)  be  non* 
fnited. 

Thia  polFefltoh  muft  be  an  a£hial  po&ifiDni  not  an  im** 
plied  or  prefumptive  po(re(fion  merely. 

Therefore,' in  ^e£kment  for  miner,  tfarpo(re(fion  oFtfie  istr.  zx4a« 
nianor  it  no,  evidence  toarvoidthe  (btbte;  there- being  no* 
entry  within  twenty  years  upon  the-  nriner,  wbtdi  are  ardif- 
tin&  pofiei&oii,  and' may  be  a  diferent  inheriuiiceb 

Soalfo,  a<vei'diAin  trover  for  lead  dtig' oat  of  chentine  buILK.P.iosJ 
is  np  evidence ;  for  trover  may  be  bh>ogfat  on  property  •^'  '* 
without  poIFeflion.  ^     ' 

So,  the  poffeffion  of  a  manor  is  not^  the  pofli^bnof  a"  ^.^ 
cottage  built  thereon^  for  if  it  were^  the  lord  would  have  a^ 
better  title  to  that  than  to  any  other  part  of  hia  e(bte. 

Receipt  for  rent  by  a  fl^angeris  no  evidence  of  p6(ref*.  ^. 

Z»>4  lion. 
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fion,  To  as  to  take  it  out  of  him  in  whom  the  right  is,  for  it 
is  no  deffeifin  without  the  admilBon  of  him  who  right  has; 
not  even  though  he  made  a  leafe  to  the  tena^it  by  indenture 
rcferving  rent,  unlefs  he  make  an  adual  entry.  Spt  though 
the  tenant  declare  that  he  is  in  pofleflion  for  the  ftranger|» 
though  it  may  be  proper  to  be  left  to  a.  jury,  efp^cially  if 
the  (Iranger  have  any  colour  of  title. 
Uid.  104.  If  a  declaration  in  eje£bnent  has  been  delivered  within 

twenty  years,  and  a  trial  had,  whereby  leafe,  entry  and. 
, .  .  qntLtf^  has  been  confefled,  if  the  plaintiff  has  been  non^fuited* 

in  that  afiion,  and  brings  another  cjefiment  after  the  twenty 
y^ari .  expired,  the  former  confeffion  of  leafe,  entry  aad 
.   ovOef  ihall  not  be  fufficient  to  fave  the  running  of  the  fia* 
tjjie  againft  the  plaintiff;  for  there  muft  be  an  a£laal  entry 
within  twenty  years.    But 
^rp.  N.  p.  432.  .r  Foffeffion  for  twenty  years  without  interruption  fball  be 
a  good  title  in.itfelf,  tp  enable  the  party  to  recover  in  ejeifi* 
ment,  without  any  other  title  i  for  an  uninterrupted  ipof- 
£effion  for  twenty  yeari  is  like  a  defccnt  which  tolls  an  en« 
tr^;^  and  Igives  a  poffe|E9ry  right  that  is  Sufficient  to  fupport 
this  a£fion.    So,  that  though  the  defendant  be  the  perfon 
who  has  lawful  right  to  thepremiffes,  yet  he  cannot  juftify 
ejeAingihe  plaintiff  who  has  h^d  twenty,  ye^trs  previous 
pealcefible  poffeffion. 

.  The  twenty  year^  poffeflion  in  order  to  give  a  title  and  fo ' 
bar  an  cje£lment,  mufi  be  an  adverfe  poffeflion ;  for  where 
it.appearsnottobeadv^rfe,  the  ftatuie  of  limitations  does 
not  run. 
lA.  Raym.740.      Therefore  where  a  man  made  a  mortgage  as  a  collateral 

fecurity,  the  interefthaving  been.paid  for  twenty  years  and 
more,  the  moi'tgagee  was- held  not  to  be  barred  in  bringing 
his  ejedment,  though  the  mortgagor  had  continued  for  that 
time  in  poffeffion ;  for  their  titles  being  the  fame,  there 
was  no  adverfe  poffeffion. 
Saik.  485.  So  alfo  in  cjcftments  by  joint  tenanU,  the  poffeffion  of 

one  joint»tenant  or  coparcener  is  the  poffeffion  of  the  other, 
fo  as  to  prevent  the  fiatute  of  limitations  from  running 
againft.  the  title  of  either:  and  if  one  joint- tenant  levy  a 
fine,  though  it  fever  the  jointure,  it  does  not  amount  to  an 
ouflcf  of  his  companion. 

So 
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So,  wiihrefpeA  to  tenants  in  common,  if  on«of  ihem  Co.ijt:i95.^- 
bring  an  cjeSment  againft  the  other,  there  muft  be  an  lisp!iiV.4i4. 
afioal  oufter  and  adverfe  pofleflion  proved,  in  order  to  bar 
the  defendant,  for  though  one  tenant  in  common  may  dif* 
fieife  another,  it  muft  be  done  by  aAoal  difleifin^  and  not  by 
bare  perception  of  theprofits  only ;  for  generally  fpeaking, 
the  pofleflion  of  the  one  is  held  to  be  the  pofleflion  of  the 

« 

other. 

Alfo,  where  two  are  in  pofleflion  the  law  will  adjudge  it 
ici  him  that  hath  the  right :  for  the  ftatute  never  runs  againft 
a  man  but  where  he  is  adually  oufted  or  difleifed. 

Where  a  right  of  entry  is  given  in  three  months  after  no-  i  Efp.  r«  3^1. 
<ice  of  premifles  being  out  of  repair,  acceptance  of  rent, 
after  three  months  expired,  does  not  prevent  plaintiff  from 
maintaining  ejefiment ;  particularly  if  the  premifles  are  not 
repaired  at  the  time  of  the  a&ion  being  brought. 

What  (hall  be  deemed  an  aAua!  oufter,  fo  as  to  conflitute 
an  adverfe  pofleflion  in  one  tenant  in  common  againft  ano- 
ther, is  matter  for  the  confideration  of  the  jury. 

Thus,  thirty-fix  years  fele  and  uninterrupted  poflieflion  c<»wp.  117. 
by  one  tenant  in  common,  without  ^ny  account  to,  demand 
made,  or  claim  fet  up  by  his  companion,  was  held  to  be  fuf-  ' 
ficient  ground  for  the  jury  to  prefume  an  a3ual  oufter  of 
the  co-tenant,  and  they  did  fo  prefume* 

So,  if  upon  demand  by  the  co-tenant  of  his  moiety,  the  j^.j  ^^^ 
•other  refufes  to  pay  and  denies  his*  title,  faying  he  claims 
the  whole  and  will  not  pay,  and  continues  in  pofleflion,  fuch 
pofleflion  is  adverfe  and  oufter  enough. 

'  In  ejedments  by  tenants  in  common,  an  entry  by  one  Hob«  laa 
Aall  be  good  for  all,  for  he  fliall  be  fuppofed  to  enter  ac-  llR^^^g^/'^ 
cording  to  his  eftate. — A  man  cannot  be  difleifed  of  an  un- 
divided moiety ;  and  if  a  man  be  feifed  of  the  whole,  and 
makes  a  leafe  to  another  of  a  moiety  undivided  and  a  ftran- 
ger  oufts  the  leflee,  he  muft  bring  his  eje£lment  of  a  moiety, 
and  fo  if  they  be  both  oufted,  they  muft  bring  feveral  eje£l- 

ments. 

For,  where  two  perfons  claim  by  the  fame  title,  there  Co.  Lit.«4j. 
ihall  not  in  general  be  an  adverfe  pofleflion  prefuined,  fo  as     ^''^ 
to  toll  an  entry  of  the  one,'  but  the  entry  of  the  other  being 
deemed  always  lawful,  fliall  prcferve  the  ynity  of  title* 

Thi^ 
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B11U.N.  P.  4021  Thui».  wheie  tbe  defendant  v^fiie  title  tinder  the  fii|cr  of 
the  leflbvoftbe  pieimiffr  a^t  proTjed  that  fixe  had  enjo^ 
ibe  eftaie  ahove  twenty  year»».  and  that  he!  had  entered  a^ 
heir  io  her^  the  Coof t  did  not  legard  k»  becanCe  her  pof* 
leflion  waa  ccinltrued  ta  be  by  curtefy,  and  not  to  nake  J 
diOierifon,  hut  by  licence  to  preferve  the  poffeiSon  of  dse 
brother^  and  nherefore  wai  held  not  to  be  within  the  intent 
of  the  ftatute.  But  had  the  brother  ever  been  in  afiMb 
pofleffion  and  ouftedby  hiaf  fifter,  it  wourld  have  beenotber* 
wile,  for  then  her  entry  could  not  poffibly  be  eonfirued  to? 
be  to  preferve  bis  poilieffion. 

So,  where  one  claims  under  or  through  the  other ,^  there 
Ihall  be  no  adveife  poflef&on. 

Bid.  404.  Therefore,  thou|^  if  a  cotuge  be  built  in  defiance  of  the 

lord  of  a  manorr  and  quiet  poQelfioa  of  it  haabeen  bad  for 
twenty  years,  it  feems  itis  within  the  Jlatipte,  and  the  lord 
(ball  not. recover  ;  yet  if  it  were  built  at  firft  by  the  lord's 
permiffion,  or  any  acknowledgment  bad  been  fince  made, 
(though  it  were  a  hundred  years  fince).  the  ftatute  will  nol  riiil 
agidnft  the  lord ;,  for  the.  pofleflion  of  a  tenant  at  will  for 
ever  fo  many  years  is  no  dilleifin;  there  muft  be  a  toriions 
oufter. 

1 T.  R.  761.  A  Icljor  of  a  plaintiff  may  recover  in  an  ejefiment  a-  re- 
verfionary  intereft  fubjefi,  to  a.lealie  and  a  right  of  prefent 
pofleflion  in  another. 

lfp?N*P.  449.  H»**"d  ^nd  wife  may  join  in  a  leafe,  without  faying 
'  that  it  was  by  deed,  though  formerly  held  to  be  neceffary. 

J»/-i  435.  A  mortgagee  may  mainUin  an  ejeament  in  order  to<A- 

tain  poffcffion  of  the  mortgaged  premiffea  or  eftate.— Buf  a 
diftinaion  is  to  be  obferved  where  the  qcament  ia  againft 
the  tenant  holding.under  a  leafe  prior  to  the  mortgage;  and 
where  againft  the  mortgagor  himfclf,  or  againft  a  texant  in 
poffeffion  under  a  leafe  or  dcmifc  made  fubfeqnent  to  the 
mortgage. 

HovLz.  i««.  For  where  lands  are  let  for  years  and  afterwards  moit. 

Jtid.ii.mn.    gagej^  jjjg  tenant's  poffcffion  is  proieaed,  and  he  cannot 

M  turned  out  by  the  mortgagee.    The  Couru  however  now 

permit  the  mortgagee  to  proceed  by  ejeament  againft  fuch 

tenant,  if  he  has  given  notice  to  him  before  the  aBion  that 

he  does    not   mean   to  diflurb  his  .poffcffion,  but  only 

•tv  requires 

**•  •      ■*  ^\ 


.c'      ■ 


A. 


•  '^'?!i 
+^~ 
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ve<}tttrei  him  to  pay  ^i^em  io  himt  m4  Mi  t»  ih^  OMit- 

But  a  mprtg^^  may  rt^v^  IR  thif  afiipn  agalni  a  te-  iM  ti^M^ 
D^nt  who  claioMt  Vi4^  ^  l^9(^  &wi  ihe  mong^gqr  (Minte4 
atiter  the  ipQrtgage^  wUhout  t^  pdvi^  of  the  m^rcg^ot^ 
fvuliout  giviflg  factK  oplici^i  for  xlm  morigagor  baa  no 
^  ItRw^h  cxfK^fs  PC  tfnpii«4  ^  let  leafed  not  fabjaft  to  e?aiy 

V^^i^i^EiAaf^q^  oi  d^eiqartgagai  and  theoefoie  fiich  lefleeia  a 
•trefpafler^  difleiror,  and  W9Qg-4tter»  and  niajr  be  tuQiei  oot 
i  1^  th^  auKtgagcie  wUhout  notijse  to  ^U. 

Sq»  i  f  the  flaorligagee  affign  the  nortga^a^  and(  t he  aiSgneo  Sjiik.  145. 
'  f^Bgnf  to  another)  this  laft  affignee  sny  ammaio  ihit  aflioa 
{pr  the  mostgagedpjnamiilta. 

A  lecoiid  mortgagee  who.  takes  an  ai&gniiieiitef  a  term  to  1  T«  E.  755. 
attend  the  inbariUaLce»  aod  baa  all  the- title  deeds^  and  had 
^     iio  notice  of  the  firft  mortgage,  may  recover-  in  ejeRment 
il^nA'tbe  firft  mortgagee* 

The  dte^vafeai  of  a  torn,  of  years  maymaiataiti  ejtai>ment  tStre7<K 
to  recover  the  torisi  diraiiied )  hut  he  suiL  (heir  the  afleni' 
*  ^of  tbi$  es^ecutc^ ;  %vbi«b  will  bo  fiifi&cienaly  done  by  proof 
of  the  expcutor havija^^paidacegtatn iam,  iwharo  tbe^  term: 
wa#.dAvifedi  tQ  him*  fpQ  Ufe^.  he  f^^iog  toa  particular  party 
fucbif^iai 

Bat,  in  the  cafe  oh  the  devife.  of  «  feeellcdd,  the  derf fee  co.  Lit.  240.  *. 
n^jr  immediately  andwithoui  any  poflbffioq,  matntein^dn 
ej^^ent  for. the  landa-deyiM;  forafeer  ibeteftaior^»  de^^ 
a^Ht  th^  Iaw>  :c^.the  beahold  on  the*dfcvirke:  and-even 
,  {ho^Idrth^  hw  MM?' anicT  dipfaiied,  aiid3  a  defcentibe  caff, 
yc,U  itis.faid,  th«idftvifee  may  Qnter«(unlefi>  he  be  barred  by 
afiaeJeyied. by  thr  bekr  and  five. years,  non-claim)  and 
majntaifv.  an;eje^£biiient* 

Ti»9ll^.by  eUgitJBidy.  maintain.t^a  afiion  in  order  to  be  Doug,49f;  ' 
put  ii^tQ.ppllfiBQO.  linden  Ha^^eligii^  of  the- land)  returned  ^^^^•^-  ^^ 
by  th^  ii^uiGtion. before  the  IheciS; 
The  conufee  of  a  fiatute.merchant  alfo  may  bring  this 

a^iqtlf. 

.Tbc^.aj&gneeijof  a  bankrppt may*  maintain  an  ejefiment 
for.%  tei;n»  of :  y<aiil  or  lands,  which  belonged  to  the  bank- 
rupt; for  by  the.  alBgnment,  all  the  bankrupt's  propei  ty, 
teal  and  pejrfoaal^  ia.vefied  in  the  affignees,  under  ftat«  13 

1  Eliz. 


r 
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-Eliz*  j\  s.  8.  and  therefore  they  muft  be  invefted  with  alt 
the  power  neceflary  to  get  into  poflei&on. 

tAtk25i«-.  '  tBot  the  affignment  only  operates  on  lands  in  the  bank- 
rupt's pofieflion  at  the  time  of  the  affigntnent  made;'  for  as\ 
to  fa^ure  real  eftate^,  there  muft  be  anew  bargain  and  faie. 
.  A  fale  by  the  commiifionerd  of  lands  of  which  the  bank« 
nipt  is  feifed  in  tail,  by  deed  inrolled.  (hall  havic  the  fame 
cffefl  to  bar  the  intail  as  if  a  recovery  had  been  fuffered  of 
them  by  ftat*  21  J^«  1.  c»  19.  s.  la. 

iSattnd.  112.         If  a  rent-charge  be  granted  to  any  one,  with  a  provifothat 

I  JLcv*  Z7Q* 

.•  .  .  if  the  rent  be  in  arrear  that  iblh^U  be  lawful  for  the  grantee, 
his  heirs  and  afligns«  to  enterand  hold  the  lands  out  of  which 
the  rent-charge  is  granted  till  he  fhall  befatisfied  out  of  the 
arrears:  this  ihall  giVe  to  the  grantee  fuch  aaintereft  that 
he  may  make  a  leafeof  the  land  by  which  he"  may  maintain 
his  ejeftment.  ... 

Hob.  tT5.  The  committee  of  a  lunatic  may  bring  an  ejeCbnent;  but 

'^w'l'^C.        ^^  ^^^  be  ^^  ^he  nuae  of  the  lunatic ;  for  the  committee  is 

%  w  IIS.*  1 30* 

but  as  bailiflF,  and  cannot  make  leafes  of  the  land* 

s  Str.  694.  An  infant  may  maintaia  this  afiion ;  but  he  mufi  name 

good  plaintiff  who  maybe  anfwerable  for  the  colb. 

Efp.  N.  P.  43^.  .  £xe€^tors  may  maintain  eje&nent  for  land  let  totheir  tef-' 
tator  for  years,  if  the  teflator  is  oufted ;  for  by  flat>  4  £•  . 
c.  6*  an  a£lion  is  given  to  executors  for  goods  taken  out  of 
their  teftator*s  pofleffion,  and  the  a£l  extends  to  this  cafe» 
bccaufe  the  term  itfielf  is  recovered.^— So,  if  the  executors 
themfelves  of  the  leflfee  for  yean  are  oufled,  they  may  have 
cither  a  fpecial  writ  on  the  cafe^  or  an  afiion  of  ejeflment. 

3T,R.i3,  .The  adminiftrafor  alfo  of  a  yearly  tenant  as  long  as  the 

leffor  and  Icffcc  pleafed,  may  maintain  an  eje£lment ;  for 
the  adminifirator  has  the  fame  intereft  in  a  chattel  as  the  in« 

*»  Atk.  iZ6.      *^^*^^  had.—  So,  if  the  fpiritual  court  grant  adminiftration 
-.  ^    pendente  lite,  fuch  din  adminifirator  may  bring  this  a&ion. 

<o.  Lit.  xsf.        An  alien  cannot  maintain  ejcQment,  for  he  cannot  tako 

lands  by  defcent. 

As  to  the  iffue  of  aliens,  and  to  children  born  out  of  the  • 
realm,  it  is  fettled  by  flat.  85  E.  3.  s.  2.  that  children  wbofe 
fathers  and  mothers,  at  the  time  of  their  birth,  (hoold  be  liege 
fubjcas  of  England,  (hall  be  inheritable  to  lands  wiibinthe 
kingdom,  though  fuch  children  were  horn,  out  of  the  king. 

dom; 
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doin:.and  by  ftau  7  Ann.  5.  and  4(;.  s.  j.  4,  all  chUdreit 
born  out  of  the  ligeance  of  the  crown  oi  Great  Britain^ 
whofe  fathcfrf  arc  natoraUbom  fahjefis,  fliali  be  deemed  na-» 
turaUborn  rubje6ks  and  fo  may  inherit  lands.  > 

When  a  corpoiraiion  aggregate  is  leffor  of  the  plaintiff;,  it  ***>•  »•  ^'  ^ 
is  faid»  they  muft  give  a  letter  of  attorney  to  fome  perfonto 
enter  and  feal  a  kafe  upon  the  land,  and  therefore  the  plain- 
tiff* ought  in  fueh  cafe  to  declare  upon  a  deaiife  by  deed^ 
(for  they  cannot  enter  and  demife  upon  the  land  as  natural 
perlbns  can)  though  this  will  be  aided  after  verdi£l:  how*  itdK^m^t^^^ 
ever,  this  feems  to  be  unneceflary  now ;  for  this  being  a    *"*'  ^  '  '^'' 
fiditious  a£lioa.  the  demife  need  not  now  be  fet  out  to  be 
bydeedt 

So«  a  corporation  fole  may  bring  ejefimentt  as  a  bifliop  Bull.  N.  P.  107. 
?gainftthecopyholdersof  amanorbelongingtothebifliopric,    ^'    '  *^^* 
|br  a  forfeiture  commiued  while  the  fee  was  vacant;  ^od 
the  lord  of  a  manor  may  bring  this  a3ion  in  the  like  cafe,    j 
'  So.  a  copyholder,  if  ejefied  by  his  Iord«  may  nuuptain  RU.         . 
€Je£lme»t  a'gainll  him;  for  though  he  is  called  a  tenant 
aUt  wiiK  yet  it  is  according  to  the  cullom  of  the  manor,  and 
he  cannot  be  put  out  while  he  performs  his  fervices. — But  Cro.EHt.  535. 
in  fuch  cafes  it  feems  to  be  neceflary  that  he  fliould  be  em- 
powered either  by  the  cufiom  of  the  manor  or  the  licence  of  .    . 
the  lord,  totnaLe  a  leafe:  and  even  without  fuch  a  power /^/^  (75. 
the  copyholder  can  maintain  ejeQment  againft  all  perfons 
but  the  lord.  >  *      *  ■ 

So,  a  wi4ow  entitled  to  her  free-bench  may  maintain  this  Hutt.  ti 
aftfon  before  admittance;  for  it  comes  out  of  the  eitate  of 
the  hufiiahd^ 

But  in  the  cafe  of  a  furrender,  no  complete  title  vefts  in  YeW.  144. 
the  furrender)6e  till  admittance,  for  till  then  it  remains  in 
the  furrenderer :  and  if  he  dies,  it  is  fo  much  in  hioi  that* 
his  heir  may  inaintain  c^jeClment. 

Ifi  however,  a  furrender  be  made,  the  admittance  fhall  t  T»  ft.  600.    ' 
relate  to  that  time,  fo  that  the  furrenderee  may  recover  on 
a  demife  laid  between  the  time  of  furrender  and  admittance. 

For  what  this  AQion  will  lie* 

An  ejeflment  will  lie  for  nothing  of  which  the  (hens' buU.  K.  P.  •>* 
eannot  deliver  pofleflipn  under  an  execution ;  therefore  it 

will 
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will  wb\  lit  for  incorporeai  horedittttntotSi  k$  t  rent,  coin* 
SBoa  pwr  taufe  de  vicinage,  which  i«  ^  mctt  )>«mnffioni  ok* 
olber  thing  lying  in  graiit,  ftta  tuque  tMgi^  nn  tdikH  fydffkm. 

mdi  But  it  will  lie  for  codmion  appexidtnt  or  appattenant, 

for  the  Qieriff  by  giving  poibfliafi  of  the  land  gitn  pdtfef* 
fion  of  the  comnron. 

The  ftat.  9s  ii.  8«  c.  57.  enaas,  Thatt^hete  tkf  perfon 
Aall  have  an  eftate  of  idkerhance  in  tiihei  6r  other  fptritoal 
profits  which  Ihali  be  in  lay  lands,  he  ifiay  naimaiit  an 

s^  N.  p.  418.  ejefiiment  of*  other  a£lioil  for  tbefn.'^^Thif  afiion  is  tM^  al^ 
.  lowed  where  the  tithes  ate  in  the  hanrfs  of  the  clergy. 

I  Bar.  i43«  ^^  ^}t&mtM,  wili  lie  by  the  owner  of  tbe^  Ibii  for  land 

fubjeflto  a  paffage  over  it,  as  the  king's  highway;  fortfad 
king  has  nothing  bat  the  paflage  for  hltnfetf  and  his  people, 
bat  the  freehold  aod  ail  profits  betong  td  the  owaer  of  th6 
fi>il»  fodoall  trees  apod  it,  and  miiiea  tinder  it;  therefdrd 
the  ownei^  may  carry  water-pipes  ander  it. 

/iiji  But  it  (hall  be  recc^ered  fiibje^*  X6  the  eafeaMtft  i  which 

the  owner  may  gel  dtfcbarged  by  a  writ  id  qu0d  ddmnum.    . 

Efp.  K.  P.  42S.  A"  ejc^bnent  for  a  wate^-conf fe  or  ftftfam  of  water  is  tl^ 
for  poiFeffion  of  it  catinot  be  deiilf^eired':  it  fisould  be  of  fo 
nrnch  **  land  covered  with  water." 

n//.  So;  tn  ejcdcnent  ftir  a  nianQr»  generally,  is  bad,  wiifaottC 

exprefling  the  number  of  acres  for  fervkea  belMging  to  a 
manor. 

nt\t.  An  ejeflment  will  lie  for  a  church ;  but  it  mufi  be  de<« 

*^  '^*'  manded  by  the  name  of  a  melTuage.  In  this  cafe,  it  was  faid, 
that  the  curate  nMy  have  a  rule  to  deCend  qu^ad  a  right  of 
entry  to  perform  divine  fervice ;  but  that  cafe  has  been 
over*niIed. 

3  Lev.  96.  So,  an  ejefimetlt  fot-  **  a  certain  place  called  th«  veftry 

.  "  in  jD/'  was  bdd  %rell  enough. 

Cro.Eiiz.  854.       T^^^^  aQion  lies  for  an  orchard ;  which  may  be  demanded 

C10.jac.654.    jjj  ijjg  pradpe  cither  by  that  name,  or  by  the  mme  oJ  a 

garden. 
Run.Ejea.iii.      So,  it  Hes  for  a  fiable,  and  a  cott^ew 
UfJ.  It  feems  to  be  the  better  opinion,  that  an  ejedmentwill 

Crl!!  jac^43s.    not  He  for  a  clofe,  ahd  thai  giving  it  a  particular  name  will 
^54-  not  make  it  fufficiently  cerwin  6ir  the  0ieri£Fto  be  able  to 

delivtr  it :  *S6  it  will  not  lie  for  **  a  piece  of  lafiii/' 

Not 
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Hot  for  the  tbir4  part  of  a  p]of»^  or  fouitli  pirt  of  a  tnoi-  Run.  Ejea.  1S13. 
dow,  without  fetting  forth  the  ^riicular  cdotcntt  or  tuaabcr  . 
i>f  acres ;  an4  fuch  numbftr  fliotilcl  be  fiated  with  certainty, 
and  not  by  eftimation ;  alfo  the  aature  of  the  laad,  as  whe« 
thcr  meadow,  pafture*  arable,  &£•  JbeuU  be  nenttoaed. 

But  for  a  dofe  called  D.  contaiaing  three  acres  of  land*  nu 
^fU  hOA  well  enough;  for '.'land"  fignifies  arable  land;  <^J«<^43S- 
therefore  both  quantity  and  quality  were  fpecified.    The 
^fes,  h^wcyer,  on  this  point  ate  coiitradi£k>ry. 

£jefiin«nt  for  *'  a  siefliiage  ^  tenensent"  is  too  nncer-  |iwi.E|«a.tt4« 
tain;  the  word  "  teafineni''  being  of  more  extenfivc  figni-  f^',"^'?!;, 
cation  than  the  word  "  mefluage;'*  conTequently  it  is  un* 
certain  what  i3  demanded  by  the  eje£lnient.    For  the  iame 
Teafon,  it  has  b^en  held  tb»t  it  will  not  lie  for  a  tenement 
only. 

Therefore^  in  ejefimeat,  the  pi witiff  dechrcd  of  **  one  3  \^iit  ^^ 
**  ro^(ru9ge  or  teof mcmt"  ai^hadaveidtfl:  whereupon  it 
'  was  moved  in  arreft  of  judgment,  becaufe  an  ejefiment 
will  iu>tHe  of  ^  tenement;  and  **  medhage  or  tenement"  is 
fo  uncertain  that  the  (herifi*  c  jbnot  tell  of  what  he  (hall 
give  poQei&on ;  f or  a  tenement  mjiy  be  of  an  advowfon,  a 
Hpufe,  or  land  of  any  kind. 

WilmQi  C-  J*-^To  be  (ore  ihere  arc  many  old  .cafes,  where 
judgments  in  eje£lmenl  l^ve  beon  ^rrefted  for  this  fuppofed 
lUicertainty ;  but  I  do  not,  re^:^!!^  any  very  modern  cafe : 
There  was  a  late  cafe  in  B..R,  where  tho  declaration  was  of 
a  meiTuagci  on//  teoemetus,  a^id  that  Conn  gave  leave  to 
ftrihe  ou^  tljie  words  "  an<l  teofments,^  and  to  proceed  for 
the  meflus^e*  I  tbin.k,  a  '*  mefluage  or  tenen^ent/*  in  com^ 
mon  parlance,  mea^s  a  moiTyagft;  and  at  this  time  of  day, 
no  moxtal  imagines  that  a  tenement  means  any  thing  but  a 
dweUing-houfe,.  for  by  long  ujfe  it  has  acquired  that  jdefi- 
nite  figni^f^ion.^^/f^an/tf  Curii^  a  rule  was  made  to  fliew 
caufe  why  judgment  (bould  not  be  arretted. 

This  matt/er  came  on  again«  and  waa  debated  by  counfel 
on  both  fides:  when  the  Court  foQmed  inclined  to  get  over 
this  objeAion  if  pof&ble,  and  took  further  time  to  canfidea, 
until  the  laft  d^y  of  the  term:  \Note.'  It  was  fisf^befbre  the 
Court  on  the  fecond  day  of  Xerpz^]  buut.  UtA  they  tliought. 
.'  them- 
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themrelves  bound  by  the  cafes  cited,  and  (agunft  their  in- 
dilution)  arrefted  the  judgment. 

WEjca.114.  .  Bat  it  is  qucftionable.  whether  the  rcafon  on  which  theJ 

objeAion  was  founded^  ought  at  pfefent  to  prevail;  inaf- 
much  as  the  fiiertfiF  now  delivers  polfeffion  of  the  premifleS 
recovered,  according  to  the  dire£lion  of  the  plaintiff  himfelf. 

X  T.  R.  II-  An  ejcament  for  a  mcffuagc  and  tenement  has  been  held 

'  good,  after  verdi£l. 

1Ld.Raym.191.      So,  a  meffuage  or  tenement,  with  other  words  expreiEn^ 

R^VeA°»5.  i" meaning,  is  good;  as  "  a  meffuage  or  tenement  called 
*'  the  Black  Swan  ;**  for  the  addition  reduces  it  to  the  cer-» 
uinty  of  a  dwelling-houfe. 

K^.  So,  for  a  meffuage  or  burgage  in  It.  is  good ;  becaufe 

^ey  fignify  the  fame  thing  in  a  borough.-^So,  for  a  mef- 
fuage or  dwell  ing-houfe;  for  they  are  fynonimous  terms. 

^^'V\  So,  ejefiment  for  a  houfe  is  good;  but  it  is  faid  that  in 

the  pracipt  it  ought  to  be  demanded  by  the  ilame  of 
•♦  a  meffuage." 

%  Str.  69^  So,  ejefimentlies  for  part  of  a  houfe;  as  of  a  chamber  in 

Run.  Ejc^k  ISS.      «  _.    r  r  •         <■        r 

a  hdule ;  or  of  one  room  m  a  houfe. 

Hyj^  But  an  ejcftment  of  a  kitchen  has  been  determined  to  be 

bad ;  for  though  the  word  be  well  underfiood  in  common 
parlance,  yet  becaufe  any  chamber  in  a  houfe  may  be  ap- 
plied to  that  ufci  the  (heriff  hath  not  cenainty  .enough  to 
dired  him  in  the  execution;  and  the  kitchen  may  be  changed 
between  judgment  and  execution. 

Bu,  t26«  The  courts  have  long  difcontinU|pd  the  rules  which  go- 

vern the  practpCf  and  allow  many  things  to  be  recovered  in 
this  a^ion,  which  cannot  be  demanded  in  that  writ.  In- 
>  deed  it  has  repeatedly  been  determined  that  fuch  precife 
certainty  is  not  reqnifite  in  eje£lment,  as  in  a  pracipc  quod 
reddati  in  which  it  is  neceffary  to  defcribe  the  lands  de- 
manded once,  at  leaft,  with  certainty  and  precifion,  that 
the  defendant  may  know  what  he  is  to  defend.  Even  in  that 
proceeding,  whenever  the  term  ufed,  either  in  refpefi  to 
quantity  or  quality,  was  fufficiently  certain  and  notorious 
to  anfwer  that  purpofe,  it  was  good,  though  not  particu- 
larly  named  in  the  Regifter.— Of  late  years  many  things 
have  been  imprpved  by  art,  which  having  required  new 

appellationa 


r" 
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appellations,  are  now  not  only  perfefily  underfiood  by  the 
law,  but  familiar  to  common  underftanding,  though  not  to 
be  found  in  anttent  law-books.  'Words  and  names  are  ar« 
bitrary :  and  as  mett  contraded  by  fuch  new  appellations,  it 
was  but  reafonable  to  permit  the  remedy  to  follow  the  na- 
ture of  the  contraft.  Indeed,  whilft  ejcftments  were  com- 
pared to  real  aflipns,  and  arguments  were  drawn  by  analogy 
from  them,  they  were  of  courfe  fettered :  and  this  was  very 
much  the  cafe,  till  after  the  retgn  of  James  the  Firft.  But 
of  later  times,  an  eje3ment  has  been  confidered  with  moro 
'  latitude  and  greater  liberality,  as  a  fiflitious  a£lion  to  try 
titles  with  more  eafe  and  difpatch,  and  with  lefs  ezpence  to 
the  parties. 

Even  formerly  an  eje£lment  would  He  for  a  hop-yard.--'  uid^ 
So,  for  alder-carr,  a  provincial  term  well  known  in  Norfolk^ 
where  it  (ignifies  land  covered  with  alders. — In  Yorkfkire^ 
it  is  common  to  bring  this  a£lion  for  cattle-gates ,  agreeable 
to  which,  it  has  been  held,  that  an  ejc3ment  will  lie  for  a 
beafl-gate;  a  term  ^fed  in  Suffolk  to  denote  land  and  com- 
mon  for  one  beafi.  A  cattle-gate  is  a  diftinfl  thing  from  a 
right  of  common;  it  pafles  by  leafe  and  releafe;  cannot  be 
devifed  but  according  to  the  fiatute  of  Frauds;  and  has 
been  decided  to  be  a  tenement,  within  flat.  13  &  14  C  2. 
c.  12.  for  the  purpofe  of  gaining  a  fettlement. 
•  Where  an  ejeAment  was  brought  for  a  croft  and  an  acre 
of  meadow,'  the  plaintiff  had  a  verdifl,  and  a  fpecial  judg«  -^ 

ment  for  his  acre  of  meadow,  releaiing  the  cofts  and  da- 
mages for  all;  for  he  wasailowed  his  cods,  becaufe  by  the 
judgment  he  had  a  juft  caufe  of  fuit  againft  the  defendant. 

So,  this  a£lion  will  lie  for  fifty  acres  of  furze  and  heath,  5  Bur.  2672. 
and  fifty  acres  of  moor  and  marfli. 

It  lies,  alfo,  for  fo  many  acres  of  bog  in  Ireland,  where  Run.Ejea  ii%. 
that  word  has  but  one  fignification  and  comprehends  only 
one  fort  of  land.— So,  it  will  lie  for  mountain  in  Ireland, 
becaufe  there  the  word  mountain  is  rather  a  defcription  of 
quality  than  the  fituation  of  the  land.— So,  for  ••  a  quarter 
•*  of  land,"  in  Ireland;  for  it  may  be  a  term  as  well  known 
there  as  mountain  is :  and  that  the  Courts  here  will  intend. 

An  ejedment  may  be  brought  for  ten  acres  of  wood  and  ihid,  129. 
Un  of  underwood;  for  they  are  of  dififcrent  natures;  and 

A  a  even 
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even  if  otberwifc  bis  petiium  is  no  obje£lion  in  an  ejc£U 
menu 

■Wbether  it  will  lie  for  a  filhery  feems  rather  doubtful) 
tbe  old  cafeiare  agaioftitj  but  the  more  modern  opinion 
inclines  to  fupport  the  a£^idn. 

But  it  lies  for  a  boilary  of  (alt }  for  that  is  not,  like  »  pif- 
cary,  tranfient  and  running,  but  the  water  is  fixed  within  a 
certain  fpace  and  may  be  taken  to  be  part  of  the  foil ;  and 
by  the  grant  generally  of  a  boilary  of  fait  the  foil  itrelf 
pafiei. 

This  aflion  lies  for  the  fir'ft  crop;  for  the  firft  grars, 
prm4  ionfitri,  is  tbc  heft  profit  of  ihe  property,  wherefore 
he  who  bai  it  is  efleemcd  the  proprietor  of  the  land  itfelf, 
till  the  contrary  be  proved. 

So,  anejefimentlietfor  herbage  t  herbage  being  ibemoft 
fignal  profit  of  Uie  foil,  and  the  grantee  having  at  all  time* 
a  right  to  enter  and  uke  it. 

So,  it  Ihould  feem,  this  aEtion  would  lie  for  the  bay-graf» 
and  after-math  of  a  meadow ;  for  the  fame  reafon. 

So,  it  will  lie  for  Z  Iheep-walk;  at  pro  pafiuru  cenlum 
evium,  that  is,  as  much  land  ai  will  feed  one  hundred  fbeep. 

But  it  will  not  lie  for  pannage ;  that  not  being  the  imme- 
diate produce  of  the  foil  itfelf,  but  merely  tbe  mails  that 
fall  from  the  trees,  on  which  the  fwine  feed. 

An  eje61ment  lay  at  common  law  for  a  reflory.  which, 
ConCfiing  of  a  ctiurch,  glebe  lands,  and  tithes,  has  been  faid 
to  referoble  a  manor;  the  church  being  compared  to  the 
manfion-houfe,  the  glebe  lands  to  the  demefnes,  and  the 
tithes  to  tbc  fervices. 

Chapels  having  become  lay  inheritances,  are  recoverable 
in  ejectment  like  other  lay  eltatei;  it  Ihould  however  be 
demanded  by  the  name  of  a  mefliiage. 

Ejeflment  will  not  lie  for  encroachments  on  the  wafle, 
made  by  the  tenant. 
I  Thus,  in  ejeflment  for  the  recovery  of  a  garden  whick 
the  tenant  had  gained  during  his  tenancy,  by  encroach- 
ment, Lord  Kenyan  revolted  at  the  idea  that  the  tenant, 
could  make  bis  landlord  a  tierpafler,  which  would  un- 
avoidably be  the  cafe  if  the  landlord  could  recover  in  this 
eje6lment.  His  LoidOiip  laid  it  down  as  clear  law,  that  if 
,  a  tenant 


Sie£k.  I.]     Proceedinp  therein  at  Common  Law.  355 

a  tenant  inclofe  part  of  a  wafte*  and  is  in  pofleflion  thereof 
fo  long  as  to  acquire  a  pofleflbry  right  to  it,  fuch  inclofure 
does  not  belong  to  the  landlord;  but  if  the  tenant  has  ac« 
knowledged  that  he  held  fuch  inclofed  part  of  his  landlord, 
that  would  make  a  difference :  and  he  refufed  toi  fave  the 
point. 

On  a  leafe  of  ground  to  build  on,  if  the  building  cor-  /^'i.  a49* 
refponds  with  the  abuttals,  though  they  do  not  with  the 
meafurcd  difiance,  as  fet  out  in  the  leafe,  if  the  leffor  has 
feen  the  progrefs  of  the  buifding  without  objeftion  made,  he 
Ihall  not  be  allowed  to  claim  the  pari  inclofed  upon,  but  his 
acquiefcence  (hall  be  prefumed* 

Of  ike  ASion  of  EjeQment^  where  the  Tenant  is  in  Poffejfion. 

As  the  old  mode  of  proceedilig  mull  be  adhered  to  in 
very  few  cafes,  we  have  noticed  thofc  cafes  unikr  a  fepa« 
rate  head;  conceiving  that  plan  to  be  more  perfpicuout, 
than  introducing  them  incidentally  in  treating  of  that  part 
of  the  fubjefi  which  regards  the  modern  method  of  carrying 
on  the  a£lion.  ' 

Haying,  therefore,  concifely  flated  the  general  princi- 
ples and  pradice  of  this  a£lion,  and  enumerated  the  cafes 
in  which,  and  the  things  for  what,  it  lies,  we  proceed  more 
particularly  to  confider  the  prefent  pradice  in  common, 
and  indeed  with  the  exceptions  mentioned,  in  all  cafes. 

The  cafes  that  more  immediately  apply  to  the  fubje£l  of 
this  work,  are  thofe  in  which  a  landlord  is  compelled  to 
have  recourfe  to  this  remedy  in  confequence  of 

ift,  His  tenant  holding  over  without  his  permiflion  and 
againll  his  Confent  after  the  term  has  expired  by  effluxion 
of  time;  for  a  man  may  come  in  by  a  rightful  pofleflion  Cowp.ait. 
and  yet  hold  over  adverfely  without  a  title,  and  if  he  does, 
fuch  holding  over,  under  circumftances,  will  be  equivalent 
to  an  adual  oufier. 

sndly.  His  tenant  determining  the  leafe  by  non-payment 
of  rent,  or  non-performance  of  covenants,  where  a  right  of 
re-entry  and  forfeiture  are  conditioned  on  the  breach  of 
them. 

In  thefe  cafes  the  modem  method  of  proceeding  prevails,  ^litann.^i^ 

A  a  a  for 
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for  the  nature  of  which  we  refer  the  reader  to  the  introduc- 
tory part  of  this  title.  • 
1  Sell.  Praa.         The  pr<5ceedings  in  the  court  of  King's-Bench  may  be 
*^''                either  by  bill  or  original,  but  the  latter  mode  is  preTerablCf 
as  no  writ  of  error  can  be  brought  thereon  except  in  Par- 
liament.—In  the  Common-Pleas  they  are  always  byori- 
ginah 
mi.                  The  declaration  and  notice  are  the  firll  procefs,  no  writ 

being  fued  out. 
c  Mod:  szt.  Ejeftment  being  a  local  afiion,  the  renue  muft  be  laid  in 

Cowp.  176.        ^^  county  in  which  thepremiffes  are  lituate.     Proceedings 
being  in  rcm^  the  effe£l  of  the  judgment  cannot  be  had,  if 
the  venue  be  laid  in  a  wrong  place.    Poffeflfion  is  to  be  de- 
livered by  the  {heriff  of  the  county,  and  as  trials  iii  England 
are  in  particular  counties*  the  oi&cers  are  county  o£Ecer9  ; 
the  judgment  therefore  could  not  operate,  if  the  a£lion  was 
not  laid  in  the  proper  county. 
tfp.liT.P.  444.      As  th^  plaintiff  muft  recover  by  the  ftrength  of  his  own 
I  jLfi99."^*  title,  he  muft  (hew  a  good  and  fubfifting  one  at  the  time  of 
the  ejcQment  brought,  and  therefore  though  the  plaintiffby 
the  new  method  of  proceeding  is  not  obliged  to  make  an 
a£lual  entry,  or  a  real  leafe,  yet  he  muft  lay  the  commence* 
ment  of  the  fuppofed  leafe  in  his  declaration  preceding  the 
oufier  and  eje3ment  of  the  defendant ;  becaufe  the  wrong 
complained  of  by  the  plaintiff  is,  that  the  defendant  entered 
upon  his  poiTef&on,  which  he  hath  title  to  by  virtue  of  the 
demife  mentioned  in  the  declaration ;  therefore  if  the  ejefi* 
ment  and  oufter  fhould  be  laid  before  the  commencement 
of  the  leafe,  though  fuch  oufier  be  wrong;  yet  the  plain- 
tiff ought  not  to  compTain  of  it,   for  it  was  no  wrong  to 
him,  inafmuch  as  by  his  own  (hewing  it  was  done  before 
.his  title  commenced. 
fifp  N  P.  444.      Where  a  demife  was  laid  on  the  24th  of  June^  to  hold 
1  Sid  7.  from  the  faid  24th  of  June^  by  virtue  of  which  on  the  day 

and  year  laft-mentioned  he  (the  plaintiff)  had  entered,  and 
the  defendant  afterward  (to  wit)  on  the  24th  oi  Jfunc^  had 
evifted  him,  it  was  held  to  be  bad,  iox  from  being  exclu* 
five  the  leafe  did  not  commence  till  the  25th  of  yune. 

Hv  Eica  %iK      The  word  "  from'*  however  has  Cnce  received  a  more 

liberal 
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liberal  conftruflion*  and  *'  from  the  day  of  the  date*'  are 

now  held  to  import  either  inclufivcly  or  exclafivcly,  fo  as  «w'P»  i3*» 

to  give  eSefl  to  the  deed,  and  to  fupport  the  intention  of 

the  parties. 

But  where  poffeffion  had  been  demanded  on  the  5th  gf  4T.R,6«r» 
OSober  of  the  defendant,  who  had  been  tenant  at  will  to^  the 
leffor  of  the  plaintiff,  and  an  ejeflment  was  brought,  and 
the  demife  was  laid  on  the  ittefOSoier,  it  was  adjudged 
that  the  plaintiff  could  not  recover,  the  tenancy  not  having 
been  determined  until  after  the  day  of  the  demife  in  the 
declaration.  ^ 

In  ejcQment  on  the  demife  of  an  heir  by  dcfccnt,  the  3^"^'  *74* 
demife  was  laid  on  the  day  the  anceftor  died,  and  held  well 
enough  after  verdi3 ;  for  as  to  the  fra£kion  of  a  day,  a  fie- 
tion  of  law  may  heal,  but  (hall  not  hurt. 

So,  where  the  ejeftment  was  brought  by  a  pofthumous  *""•  N-  ^'  '^i* 
fon,  and  the  demife  laid  from  the  time  of  his  father's  death. 
Lord  Hardwickc  inclined  to  think  that  it  was  good,  and  that 
the  defendant  would  be  eftopped  tofayhe  was  not  born  at 
the  time  of  the  demife  laid,  by  flat*  10  &  11  ^.  3.  c,  16. 

But  it  is  not  neceffary  to  lay  any  day  certain  upon  which  ^CpN.P-  445,' 
the  plaintiff  entered;  it  is  fufEcient  to  lay  a  demife  after 
the  title  accrues,  and  then  fay  in  general  "  that  he  after- 
"  wards  entered,*'  (3c.  for  fo  are  the  precedents.  ^ 

-  The  declaration  Oiould  ftate  the  eje£lment  by  the  defen<» 
dant  to  have  been  done  fubfcquent  to  the  date  of  the  fup« 
pofed  leafe  made  to  him  by  the  leffor  of  the  plaintiff;  for 
otherwife  the  eje£lment,  which  is  the  injury  complained  of, 
would  precede  the  time  at  which  the  plaintiff's  title  accrued 
fo  that  there  could  be  no  caufe  of  aflion. 

Butthou};h  fuchbethe  proper  form  of  declaring,  yet  this 
being  a  fi&itious  aflion,  it  is  not  fatal  if  laid  otherwife;  for  Cro.Jac.9l1 
in  cafes  that  have  occurred  where  the  ejeAment  was  laid 
prior  in  point  of  time  to  the  demife,  yet  the  Court  held  it 
good. 

Thfis,  in  eje£lment  the  plaintiff  declared  upbn  a  leafe  Bail.N.P.iofi; 
dated  ift  FcbrtMry  1748,  to  hold  from  the  8th  of  Ji«tt«flr)' be- 
fore, that  afterwards,  viz.  sgth  January  175a,  the  defendants 
ejeded  him.— It   was  infifted  for  the  defendants,  that  the 
tjeftment  \vas  laid  to  be  before  the  plaintiff^s  title  under  the 

A  a  3  leafe. 
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leafe,  which  was  not  made  till  ill  February ^  and  t  SU.  7, 
was  cited;  but  it  washolden,  that  the  day  of  the  ejefiment 
being  laid  under  a  viz*  was  furplufage,  and  that  "  after* 
*'  wards"  fhould  relate  to  the  time  of  making  the  leafe,  and 
then  all  would  be  well  enough,  and  the  plaintiff  had  a 
verdift. 
Cro.  Tw.  31X.  ^^^  ^^  plaintifF  need  not  mention  in  his  declaration  any 
particular  day  of  the  oufter,  provided  it  appears  to  be  fub- 
)  fequent  to  the  term  commenced,  and  before  the  a3ion  be 
brought;  though  in  the  precedents  a  day  certain  is  always 

laid* 
-  j^  In  the  cafe  of  an  ejcftment  to  avoid  a  fine,  however,  an 

aftual  entry  is  neceffary;  and  the  plaintifF  cannot  lay  his 
demifc,  or  recover  the  mefne  profits  before  fuch  entry. 

Mte^.  351.  The  declaration  fhould  alfo  ftate,  as  has  been  before  ob- 

ferved,  both  the  quantity  and  the  nature  of  the  land  to  be 
recovered. 

In  like  manner,  where  the  ejeftment  was  for  five  clofesof 

arable  and  meadow,  called •  containing  twenty  acres 

in  jD.  upon  not  guilty  pleaded,  and  verdift  for  the  plain, 
tiff,  judgment  was  arretted,  becaufe  it  was  not  Oiewn  how 
much  there  was  of  one,  and  how  much  of  the  other. 

But  the  plaintiff  need  not  declare  for  the  exa£l  quantity 
which  he  has  a  right  to  recover,  for  he  may  declare  for  any. 
indeterminate  quantity,  and  the  form  now  ufed  is  to  viz,  one 
thoiifand  acres  of  pafture,  one  tHoufand  acres  of  arable,  €^c. 
for  he  (hall  recover  according  to  the  quantity  to  which  he 
proves  title* 

Oo.  £liz.  u.        Therefore  where  the  plaintiff  declared  in  ejefiment  of 

one  hundred  acres  of  land,  and  (hewed  his  leafe  in.evi. 
dence  only  for  forty  acres  ;  and  it  was  faid  that  he  had 
failed  of  his  leafe^  for  there  was  none  fuch  as  that  of  which 
he  counted ;  yet  it  was  ruled  to  be  good  for  fo  much  as 
was  compriled  in  the  leafe,  and  that  for  the  refidue,  the  jm^y 
might  find  the  defendant  not  guilty. 

aLev.  334.  So,  if  the  plaintiff  proves  a  title  to  but  a  moiety  of  that 

for  which  he  declares,  he  Aall  only  recover  fuch  half:  as 
where  he  declared  for  a  houfe,  and  proof  went  to  (hew  that 
only  part  of  it  was  built  on  the  plaintiff's  land  by  encroach* 
loent,  be  recovered  fo  mj4ch  as  was  built  on  bis  land* 

But 
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But  though  part  may  be  recovered  on  a  demand  for  the  iBur.  339. 
whole,  the  reverfe  will  not  hold  ;  for  if  the  plaintiff  prove 
more  than  he  has  declared  for  he  (hall   not  recover  it,  for 
he  can  recover  no  more  than  he  goes  for  in  his  declaration* 

But  as  to  the  plaintiff's  title,  he  Ihall  recover  according 
to  what  it  really  is,  though  he  declare  for  a  longer  term  than 
be^  has  a  right  to  recover. 

Therefore,  where  the  leafe  declared  upon  was  from  the  Bcc^ford  (LcITm 
ft5tii  oi^arcA  1765  for  fcven  years,  the  plaintiff  proved  that   Denddn.  sit!  ai 
7.  S.  was  Teifcd,  and  that  by  indenture  in  1763  he  dcmifed  the  *?*^f^  ^^^'J 
premiiTes  in  queflion  to  i>.  for  feven  years,  to  commence  Bull.  >t.p.  io<. 
at  Mid/ummer  1763,  and  that  in  1764  Z)«  afTigned  the  refi- 
due  of  the  term  then  unexpired  to  Carruthers*    It  was  in- 
fifled  for  the  defendant,  that  though  \n  ejeflment  the  leafe 
is  fi£litious,  yet  the  plaintiff  muft  declare  on  fuch  a  leafe  as 
fuits  with  the  title  of  his  leffor ;  here  if  he  recover  at  all,  he 
muft  recover  a  term  which  is  of  two  years  longer  duration 
than  his  title.    But  per  Lord  Mansfield  there  is  nothing  ia 
the  obje3ion,  for  if  the  leffor  have  a  title,  though  but  for 
a  week,  he  ought  to  recover ;  for  the  true  queftion  in 
ejeftment  is,  who  has  the  poffeffory  right — Suppofe  a  per- 
fon  has  an  intereft  for  three  years  only,  and  (hould  make  a 
leafe  for  five  years,  it  would  be  good  for  the  three  years. 

Where  the  title  is  in  feveral  perfons,  who  are  feverally  Run.^jeam. 
concerned  in  intereft,  it  is  ufual  to  declare  by  feveral  dif-  J\J^iif  ^^  * 
tinQ  counts,  upon  feveral  demifes ;  therefore  wheu  a  tern)  ^  ^(^*  9^^* 
is  limited  to  trufteesTor  fecuring  the  payment  of  an  annu- 
ity, or  portions,  ^c.  though  the  truftees  feldom  aC^,  yet  it 
is  ufual  to  declare  upon  their  demife,  and  alfo  upon  the  de« 
mife  of  the  cejlui  que  trufli  By  this  means  in  fuch  an4 
fimilar  cafes,  the  plaintiff  is  not  confined  to  one  demife, 
t>ut  may  refort  to  any  other  which  he  has  ftatod,  and  ui^er 
which  he  may  be  able  to  prove  a  title :  and  where  feyeral  de* 
mifes  are  apparently  inconfiftent,  the  Court,  toaflift  the  title 
p£  the  leffor  of  the  pPaintiff  would  perhaps  permit  him  to 
enter  a  non-pros^  as  to  all  the  demifes  but  that  which  he  can 
legally  fuftain;  and  after  verdi£l,  if  by  any  means  the  plain- 
tiff can  be  fuppofed  to  have  title,  as  ftated  in  tb<e  declara* 
lion,  the  Court  will  fupport  it. 

If  the  declaration  fiates  the  demife  to  the  plaintiff  to  b^  Efp.  n.f.  44s. 

Aa4     .  of 
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of  more  leflbrs  than  pne,  it  ni^ft  appear  thai  each  leflbrhad 
a  title  to  the  whole  of  the  land  or  premifles  demtfed,  or  it 
vill  be  bad ;  for  if  one  of  them  has  not  an  intereft  in  the 
.whole^  he  cannot  be  faid  to  demife  it« 

^'^•.       .  Thefefore,  where  the  plaintiff  declared  in  ejeftmentdn  a 

leafe  made  by  A*  and  £.  and  on  not  guilty  pleaded,  tba 
jury  found  a  fpecial  verdi£l,That  A-  was  tenant  for  life  of  tha 
lands  in  queftion,  and  that  B.  had  the  remainder  in  fee,  and 
that^.  was  living;  on  this  finding,  it  was  adjudged  again  ft 
the  plaintiff;  for  it  was  not  the  leafe  of  A*  and  B*  but  the 
leafe  of  A.  during  bi^  life,  and  the  confirmation  of  ^* 

rro.yac.T66,        go    an  ejcflment  cannot  be  maintained  on  a  ioint-leafe 

Co.  Lit.  zoo.  a.  '  ;  ^  ■'  , 

%  Wiir.  232.  by  tenants  in  common  ;  for,  as  they  are  in  by  feveral  titles, 
the  freehold  is  feveral ,  and  confequently  each  cannot  demife 
the  whole.  There  fhould  therefore  be  a  diflinft  count  on 
the  demife  of  each,  or  they  may  join  in  a  leafe  to  a  third 
perfon,  and  fuch  pcrfon  may  make  z,  leafe  to  try  the 
title.  .         . 

ft  Str.  ii8x.  But  joint-tenants  may  join  in  a  leafe  to  try  the  title :  for 

being  feifed  per  my  et  per  tout,  each  has  title  to  the  whole, 
wherefore  the  demife  of  each  is  good. 
I  Ld.  Raym.  For  the  fame  reafon,  co-parceners,  it  has  been  held,  may 

^'^'  join  in  a  leafe  to  the  plaintiff  in  cjeflment,  tamen  quare  de 

Bac.  on  Lea.      hoc  \  for  where  in  ejeflment  the  plaintiff  declared  of  a  leafe, 
^^^  by  two  co-parceners,   quod  dtmiftrurU,   exception  being 

taken  to  it,  the  exception  was  allowed,  becaufe  the  leafe 
was  feveral  as  to  each  co-parcener  for  her  refpeQive  moiety; 
for  though  they  have  but  one  freehold  with  regard  to  their 
anceflor,  and  therefore  if  they  are  diffeifed  (hall  join  in  an 
affife,  yet  as  to  their  difpofing  power  thereof  they  have  feveral 
rights  and  intcrefts,  fo  ihat  neither  of  them  can  leafe  or 
give  away  the  whole. — ^The  ufual  mode,  however,  is  to 
join  in  a  leafe  to  a  third  perfon  who  demifes  to  the  plain- 
tiff; fora  demife  of  all  the  parts  is  a  demife  of  the  whole. 
Cro,Eli«.  46^  Where  the  leffor  of  the  plaintiff  claims  by  leafe,  under  a 
copyholder,  he  muft  fliew  that  by  the  cuftom  of  the  manor, 
for  by  licence  of  the  lord,  com.femb.']  the  copyholder  may 
let  fuch  leafcs  for  years:  for  if  this  be  not  fet  out  in  the 
declaration,  and  the  count  be  general,  it  (hall  be  efleemed  a 
leafe  at  comipon  lay;  vrhich  a  copyholder  cannot  make. 

Aleaf« 
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.   A  leafe  by  a  copyholder  for  three  years  under  a  licenee  /M.  535. 
to  let  for  twenty-one  years  is  good ;  and  tbe  leflee  may 
bring  eje£^nient  on  it  at  the  common  law. 

Indeed,  a  copyholder  may  declare  on  a  leafe  for  any  Etm.Ejeft.iii« 
number  of  years,  without  forfeiture;  and  the  leffee^  of  a 
copyholder,  for  a  year,  may  fufiain  a^n  ejeAment:  for  his 
cflate  is  wananted  by  law,  and  it  is  the  moft  fpeedy  way 
for  him  to  recover  the  poiTeflion. 

A,  a  copyholder,  covenants  to  affign  and  furrender  to  B.  *T.R.4S4. 
which  covenant  is*  prcfented  by  the  homage,  but  before  any 
furrender  B.  af&gns  his  intereft  to  C.  to  whom  A.  furt-en- 
ders ;  C  has  a  right  to  be  admitted  on  payment  of  a  fine  for 
ills  own  admittance  only. 

0/ amending  the  Declaration. 

It  is  a  rule  both  in  the  Court  of  Kin^s  Bench  andtliat  ftStUJVsa.sil 
of  the  Common  Pleas,  thait  no  declaration  in  eje6lment  can 
be  amended  before  appearance,  and  that  after  appearance 
-it  can  only  be  amended  in  form,  not  in  matter  of  fubftance. 

But  amendments  are  now  carried  further  than  formerly,  md, 
and  that  which  ufed  to  be  deemed  fubftance,  (as  the  demife, 
(^c)  is  now  held  matter  of  form,  and  amendable* 

Thus,  where  the  eje£lment  was  to  avoid  a  fine,  and  the  4Bur.i447. 
demife  was  laid  before  the  plaintiff  had  made  the  entry,  in^ 
ilead  of  after,  it  was  on  motion,  ordered  to  be  amended; 
Lord  Mmsfield  obierving  that  demife  is  mere  matter  of 
form ;  it  did  not  exift. 

So,  if  the  term  demi{ed  to  the  plsKntiflT  is  expired,  or  2  Bl.  R.  940. 
likely  to  expire,  before  trial,  the  court  will  now  upon  mo-  °^^'  *'" 
lion  to  amend,  enlarge  it  upon  payment  of  cofts.  So,  the 
term  was  ordered  to  be  enlarged,  after  it  had  expired  twelve 
years ;  though  the  caufe  was  at  ifTiie,  and  fpecial  jury  ftruck, 
and  the  parties  gone  down  to  trial,  before  the  mi  (lake  was 
difcovered — For  an  eje6lment  is  the  creature  of  the  Court, 
and  open  to  every  equitable  regulation  for  expediting  the 
true  juftice  of  the  cafe. 

But  if  the  fault  go  to  the  title,  or  is  in  the  procefs»  it  is  2  Str.  i2it, 
not  amendable. 

As  where  in  the  declaration  delivered  to  the  tenant  in 
polTcflion/.thc  faid  "  James;'  inft^ad  of  ••  John,**  was  faid 

to 
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4o  enter  by  virtue  of  the  demife»  the  Court  refufed  to  amend 
it,  for  they  confidered  it  as  procefs :  and  Juftice  Wright 
cited  a  cafe,  where  the  premifles  were  laid  to  lie  '*  in 
••  Twickenham  or  IJUworth^  or  one  of  them,"  and  the 
Court  refufed  to  let  the  plaintiflF  amend,  by  flriking  out  the 
diftjunQive  words. 
sScii.Piaa.tiS.  Yet  in  a  later  cafe,  an  amendment  has  been  made'  in  th« 
parcels  and  in  the  name  of  the  plaintiff  for  the  defendant* 

OJSertnce  of  the  Declaraiion^  Affidavits  thereof  ^e. 

ftScr.  1064.  The  declaration  being  confidered  as  procefs  to  bring  in 

the  tenant,  mult  therefore  be  perfonally  ferved  upon  him » 
if  it  be  known  where  he  lives,  and  his  refidence  be  not  on 
the  premifles  for  which  the  ejefiment  is  brought. 

ftBLR.Soo.  But  if  the  tenant'bimfelf  cannot  be  found,  fervice  on  his 

IUm.tjca.156.  wife  or  child;  or  on  his  fervant,  on  the  premifles,  will  be  held 

good  fervices.  If  however,  it  he  on  the  fervant,  fome  ac» 
knowledgment  by  the  tenant  or  his  wife  Qionld  be  made  to 
render  it  fufiicient;  and  that  though  it  may  not  clearly  ap» 
pear  that  the  declaration  came  to  hand  before  the  eflbin 

4T.  R.464.  day  of  the  term.— But  perhaps  delivery  to  a  fervant  at  the 
tenant's  dwelling  houfe,  and  explaining  the  meaning  of  it» 
would  be  now  flrong  prefumptive  evidence  for  the  jury  to 
conclude  that  it  reached  the  tenant. 

If  however  the  tenant  abfcond,  it  is  ufual  to  ferve  the 
declaration  on  fome  perfon  refiding  at  his  houfe ;  and  if 
that  cannot  be  done;  to  afiix  the  fame  upon  the  door;  and 
then,  on  an  affidavit  of  the  circum&ances,  to  move  the 
Court  for  a  rule  upon  the  tenant  to  Oiew  caufe  why  fuch  fer- 
vice fliould  not  be  deemed  good  fervice,  upon  which  th« 
Court  will  prefcribethe  mode  of  ferving  the  rule,  which  is 
generally  madeabfolute  upon  affidavit  of  its  fervice. 

Bar.  i9t.  Thus,  in  fuch  cafe,  upon  fervice  on  the  tenant's  niece, 

who  was  the  only  manager  of  his  houfe  and  refident  in  it, 
and  fixing  up  another  copy  on  the  premifles,  the  Court 
made  a  rule  to  fiiew  caufe  why  judgment  fliould  not  be  en» 
•ered  up  againll  the  cafual  ejefior ;  and  further  ordered, 
that  notice  of  fuch  rule  to  any  perfon  in  the  houfe  fiiouI4 
be  fufficient,  and  that  if ,  no  perfon  were  in  the  houfe,  i% 

Jbould  then  be  affixed  to  the  door  of  the  houfe. 

So» 
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Soy  where  the;  tenant  in  pofleffion  was  perfonated  at  the  Ui^  xiSs. 
time  of  the  fervice  by  another  who  accepted  the  fervice  in 
faer  name,  the  Court  made  a  rule  to  {hew  caufe,  why  thii 
fliould  nQt  be  deemed  good  fervice  upon  the  tenant  herfelf, 
and  why  judgment  (hould  not  be  figned  againft  the  cafual 
ejeftor,  on  default  of  her  appearing:  and   that  leaving  a 
copy  of  this  rule  at  her  houfe  with  fome  perfon  there^.^F, 
if  no  one  was  to  be  met  with,  affixing  it  on  the  door/fltould 
be  good  fervice  of  itv    This  rule  was  made  abfolute  upon 
an  affidavit  *'  that  the  tenant  was  either  not  at  home,  or,  if 
**  at  home,  was  denied  ;  and  that  her  fervant  maid  was  at 
"  home,  but  could  not  be  fervcd;  whereupon  a  copy  of  the 
*•  rule  wat  affixed  on  the  door  of  the  houfc:"  and  more- 
over ••  that  at  a  fubfequent  day"  upon  a  doubt  whether 
what  had  been  already  done  was  fufficient,  **  the  maid  be- 
'*  ing  at  home  and  opening  the  window,  but  refuting  to  open 
''  the  door,  and  denying  that  her  miftrefs  was  at  home,  an- 
*'  other  copy  was  affixed  to  the  door,  and  the  maid  was  told 
*'  the  effeflof  it;  and  another  copy  was  thrown  in  at  the 
"  window,  and  the  original  rule  was  (hewn  to  the  maid.*' 

Such  rules  will  be  granted  with  a  retrofpe6l:  for  a  like  WiLmMsrg, 
Tuleto  fhcw  caufe  why  a  preceding  fervice  of  an  eje£lment  t  Bl'R-»9o«A«. 
upon  a  fervant  in  the  houfe  of  one  Hawkins,  tenant  in  pof« 
feffion,  {hould  not  be  deemed  good  fervice  of  it,  was  made 
oh  the  fecond  day  of  the  term,,  on  its  appearing  that  ff^zzr- 
kins  and  his  wife  both  kept  out  of  the  way  to  prevent  their 
being  pcrfonally  ferved.  The  rule  was  made  with  a  retro- 
fpe^l  in  order  that  the  plaintiff  might  not  lofe  the  aflSzes. . 

So,  in  another  cafe,  a  rule  was  granted  and  afterwards  Wd,  317. 
Blade  abfolute,  that  fervice  of  a  declaration  in  ejeclment  at 
the  houfe  of  a  tenant  in  pofTeffion,  on  a  day  paft,  might  be 
good  fervice  ;'  and  that  fervice  of  the  (irft  rule  at  the  houfe 
of  the  faid  tenant,  (hould  be  good  fervice. 

So,  leaving  the  eje£lment  at  the  houfe,  was  ruled  to  be  ^^-  575- 
fufficient  fervice,  it  appearing  that  the  fervant  had  refufed 
'  to  receive  it,  having  been  ordered  by  hisma&er  not  to  take 
in  any  papers. 

So,    tender  of  the   declaration,  and  reading  the  notice  Scii.Prna.  173*   , 
aloud,  though  the  tenant  refufed  to  receive  it ;  or  runs  away 

and 
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and  flitttt  the  door ;  or  threatens  With  a  gun  to  fiioot  the  per. 
fon  ferving  it  if  he  came  near,  have  been  held  good  fer- 
vice  upon  application  to  the  Court,  who  a£l  difcretionallf 
in  this  matter,  according  to  the  exigency  of  the  cafe. 

^^ ' 74*  A  declaration  ferved  on  the  church- wardens  and  over(eefi 

of  a  parifli,  who  rented  a  hou(e  for  harbouring  fome  of 
the  pariOi  poor,  and  did  not  otherwife  occupy  the  houfe 
than  by  placing  the  poor  in  it,  was  deemed  fufficient  fer« 
vice  and  a  rule  made  for  judgment. 

So,  in  eje&ment  for  a  chapel,  if  fervice  of  the  declara* 
tion  be  made  on  the  chapel-wardens,  or  on  the  perfon  en- 
trufted  with  the  keys  of  the  chapel,  it  will  be  fulBcient. 

Sen.Praa.174.  On  affidavit  that  one  of  the  tenants  is  a  lunatic,  and  that 
one  C  lives  with  her,  tranfafis  her  bufinefs,  and  has  the 
fole  condufl  thereof,  and  of  her  perfon^  but  would  not  per- 
mit the  deponent  to  have  accefs  to  her,  in  order  to  ferve  her 
with  the  declaration ;  whereupon  he  delivered  it  to  the  (aid 
C.  a  rule  was  made  for  the  lunatic  and  C.  both  to  (hew  caufe, 
why  fuch  fervice  (hould  not  be  good ;  and  (ervice  of  the 
rule  on  the  faid  C.  be  good: 

Bull.  N.  P.  9S.  If  there  be  feveral  tenants  in  po{re(rion,  the  plaintiff  mu(t 
deliver  a  declaration  to  each  of  them  :  but  where  the  nadie 
of  each  was  prefixed  to  the  notice  ferved  on  him,  it  was 
held  that  one  rule  only  was  nece(fary  on  motion  for  judg« 
ment  againft.the  cafual  eje£lor. 
Jffidwii  9f      The  declaration  having  been  delivered,  the  perfon  who 

- r^K^'^^'      delivered  it  muft  make  a(Edavit  (except  in  the  cafe  of  va- 

I  Lii.Pr.  Reg.    cant  po(re(rion)  that  he  delivered  to  the  tenant  or  his  wife» 

rLu.  E-cA.f58.  ^^'  ^  ^^^^  ^^Py  ^f  ^^^  declaration,  and  read  or  explained  to 
him  the  notice  annexed  thereto*  If  a  declaration  was  ferved 
On  the  child  or  fervant  of  the  tenant,  the  affidavit  muft  (late 
further,  "  that  the  fervice  was  afterwards  acknowledged  by 
••  the  tenant." — The  affidavit  muft  be  poOtive,  namely, 
that  A.  B.  was  tenant  in  polFeffion,  or  that  he  acknow- 
ledged himfelf  to  be  fo :  becaufe  no  one  (hould  be  evi£led 
from  po(reffion  M^ithout  a  po(itive  a$davit,  on  which,  if  it 
be  falfe,  the  perfon  who  made  it  may  be  legally, and  e(rec* 
tually  fubjeQed  to  the  penalties  of  perjury. 

Bar.  17J.  Affidavit  of  fervice  on  A.  B.  tenant  in  pofltffion,  or  C. 

bis  wife,  is  not  fufficiently  certain  as  to  either* 

Sof 
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Sof  if  fervice  on  the  wives  of  A.  ahd  B.  who,  or  one  ot  7^/^.  174. 
them  are  tenants,  was  held  not  good* 

When  feveral  tenants  have  been  ferved  with  copies  of  iSdLPkaa.iyi^ 
the  declaration,  if  it  is  meant  but  as  one  eje£lment  and  to 
be  followed  by  one  judgment,  one  affidavit  of  the  fervice  of 
all  is  fufiicient,  annexed  to  the  copy  of  one  declaration. 
But  if  the  ejefiments  are  made  feveral,  fo  as  tahave  fepa« 
rate  judgments,  writs  .of  pofleffiog,  S3c.  then  an  affidavit 
muft  be  annexed  to  feparate  copies  of  the  ejeftment  of  the 
fervice  feparately* 

Upon   the  affidavit  of  fervice,  the  plaintiff  moves  for   Mwing  fir 
judgment  againft  the  cafual  ejedor,  which  is  always  grant*    Juag^^^* 
ed,  unlefs  the  tenant  in  due  time,  enter  into  the  common 
,rule  to  confefs  leafe,  entry  and  ouller. — This  motion  for  xidd'siViA, 
judgment  is  a  fide  bar,  but  where  there  israny  thing  in  the  ^-  B.  26©. ««. 
fervice  of  the  declaration  out  of  the  common  way,  it  (hould 
be  mentioned  to  the  Court,  and  where  the  affidavit  of  fer* 
vice  is   defe£live,  the  Court  of  King's  Bench  will  give 
leave  to  file  a  fupplemental  affidavit. 

Although  judgment  againft  the  cafual  ejedor  be  figned^  sci1.PnLa.c7t. 
yet  if  no  pofleffion  is  given,  or  trial  loft,  it  may  on  an  af« 
fidavit  of  merits  and  payment  of  cofts,  be  fet  afide. 

In  the  King's  Bench,  if  the  premifles  are  fituate  in  Z^ti-  Ru11.Eiedt.165. 
ion  or  lAidiltftx^  and  the  notice  requires  the  tenant  to  ap- 
pear on  the  firft  day,  or  within  the  firft  four  days  of  the  next 
term,  the  plaintiff  (hould  regularly  move  for  judgment 
againft  the  cafual  eje£lor  in  the  beginning  of  that  term : 
and  then  the  tenant  muft  appear  within  four  days  inclufive 
after  the  motion,  or  the  plaintiff  will  be  entitled  to  judg« 
ment.  If  however  t)ie  motion  be  deferred  till  the  latter 
end  of  the  term,  the  Court  will  order  the  tenant  to  appear 
in  two  or  three  days,  and  fometimes  immediately,  that  the 
plaintiff  may  proceed  to  trial  at  the  fittings  after  term ; 
though  if  the  motion  be  not  made  before  the  laft  four  days 
of  the  term,  the  tenant  need  not  appear  until  two  days  be^^ 
fore  the  effoin-day  of. the  fubfequent  term:  and  ftiould  the 
notice  in  fuch  cafe  require  the  tenant  to  appear  in  the  next 
term  generally,  the  tenant  has  the  whole  of  that  term  to 
appear  in.  ^     •  .         - 
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i</^  In  the  Common  Pleas,  if  the  premiiTes  are  fituate  in 

London  or  Middle/ex^  and  the  tenant  has  notice  to  appear 
in  the  beginning  of  the  term,  the  plaintiflf  cannot  take  any 
thing  by  hit  motion  for  judgment  againft  the  cafual  ejeflor 
for  default  of  appearance,  unlefs  fuch  motion  be  made 
within  one  week  next  after  the  firft  day  of  every  MichaeU 
mas  and  Rafter  terms,  and  within  four  days  next  after  the 
firft  day  of  every  Hilary  and  Trinity  terms.— Rut  it  has 
been  holden  that  this  rule  does  not  extend  to  the  cafe  of  a 
vacant  pofleflibn,  under  the  ftat.  4  G.  2. 

Bnfi  j€6.  In  country  caufes,  though  the  declaration  be  delivered 

before  the  effoin-day  of  Eafter  or  Michaelmas  term,  yet  the 
tenant,  in  both  Courts,  is  allowed  till  four  days  after  the 
next  iffiiable  (that  is,  Hilary  or  Trinity  J  term  to  appear; 
and  if  the  caufe  arife  in  Cumberland,  or  in  any  other  county 
where  the  aflizes  are  held  but  once  a  year,  the  tenant  need 
not  appear  till  four  days  after  the  term  preceding  the  af* 
fizes. — But  in  the  King's  Bench  the  plaintiiFmuft  move  for 
judgment  the  fame  term  in  which  the  tenant  has  notice  to 
appear :  though  the  praflice  is  different  in  the  Common 
Pleas,  for  there  he  may  move  for  judgment  at  any  time 
during  the  nextifluable  term. 

By  a  late  rule  of  the  Court  of  King's  Bench,  the  clerk  of 
the  rules  is  to  keep  a  book,  in  which  is  to  be  entered  all  the 
rules  which  fliall  be  delivered  out  in  eje£lments,  infiead  of 
that  formerly  kept  which  contained  a  lift  of  the  ejefiments 
moved*  The  entry  is  to  fpecify  the  number  of  the  entry ; 
the  county  in  which  the  premifles  lie ;  the  name  of  the  no- 
minal plaintiff;  the  firft  leffor  of  the  plaintiff,  (with  the 
words  **  and  others,**  if  more  than  one,)  andalfo  the  name 
of  the  cafual  eje3or :  and  unlefs  the  rale  for  judgment  be 
drawn  up  and  taken  away  from  the  office  of  Xuch  clerk 
within  two  days  after  the  end  of  the  term  in  which  the 
cjefiment  fliall  be  moved,  no  rule  is  to  be  drawz)  up  or  en- 
tered, nor  any  proceeding  had  in  fuch  ejeStnent. 

By  ftat.  1 1  6. 2.  c,  19.  the  tenant  muft  give  notice  to  his 
landlord  of  any  declaration  in  ejefiment  being  delivered, 
under  pain  of  forfeiting  three  years  improved  or  rack-rent 
of  the  premiffes  fo  had  and  enjoyed  by  the  tenant. 

A  tenant 
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A  tenant  to  a  mortgagor  who  does  not  give  faiffl  notice  ,  t.  R.  467. 
of  an  eje£lment  brought  by  the  mortgagee,  to  enforce  an 
attornment,  is  not  liable  to  the  penalties  of  this  ftatute:  for 
the  aft  exprefsly  permits  an  ejefiment  to  be  brought  for 
fuchpurpofe;  and  extends  only  to  cafes  where  ejefiments 
are  brought  which  are  incon&ftent  with  the  landlord's  title. 

But  where  the  tenant  had  not  given  notice  to  his  land-  4  Bar.  199C 
lord  of  the  eje&ment,  and  there  was  judgment  againft  the 
cafual  ejeftor,  the  Court  fet  afide  the  judgment  and  ordered 
the  tenant  to  pay  all  the  cods  to  the  leflbr  df  the  plaintiffon 
the  landlord's  entering  into  the  ufual  rule  to  try  the  title.  %  Str.  ii4r. 
Or  the  landlord  may  bring  a  writ  of  error^  which  6per.ates 
9i%^  fuperfedeas  oi'ihe,  proceedings  lender  the  fialute,  and 
thereby  flay  execution* 

Section  II.    Who  may  defend  the  A3ion  of  EjeQnuni^  &c. 

•    The  tenant  in  pofleflion  muft  apply  to  the  Court  to  be  Jh  Jtuam^  ^ 
made  defendant  in  the  room  of  the  cafual  eje&or.    This  is 
done  on  condition  that  be  confefles  leafe,  entry,  and  oufter. 

By  the  common  law,  no  perfon  is  permitted  to  defend  in 
ejeAment,  unlefs  he  be  tenant,  and  is  or  hath  been  in  pof* 
feilion,  or  receipt  of  the  rent:  for,  befides  that  it  was 
champerty  for  any  perfon  to  interpofe  aftd  cover  the  poflef- 
fion  with  his  title,  if  the  party  would  make  any  perfon  de- 
fendant with  another,  who  was  not  concerned  in  the  pof« 
feflion  of  the  tenements,  it  was  a  mifchief  at  the  common 
law,  becaufe  if  the  plaintiff  recover  againft  one  of  the  de- 
fendants, the  ftranger  had  no  remedy  for  his  cofts;  but  this 
is  remedied  by  8  £?  9  Ff^.  3.  c,  10.  whereby  cofts  are  given 
to  fuch  ftrangers,  unlefs  the  Judge  certifies,  immediately  on  » 

the  trial,  that  the  party  had  probable  caufe  for  making  him 
defendant. 

Moreover,  as  the  tenant  in  pofleflion  could  not  be  com- 
pelled to  appear  and  enter  into  the  common  rule  to  become 
defendant  inftead  of  the  cafual  eje£lor ;  fo  neither  could  the 
landlord  alone,  without  joining  with  the  tenant,  enter  into 
fuch  rule,  and  be  made  fole  defendant. 

To  remedy  this  inconvenience,  by  ftat.  11 G,  2.  c.  19.  s.  13.  T%e  Landlyrd. 
it  is  enabled,  That  it  may  be  lawful  for  the  Court,  where 
fuch  ejeftment  (hall  be  brought,  to  fuffer  the  landlord  to 
s  make 
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ftiake  himfelf  defendant,  by  joining  with  the  tenant,  in 
cafe  he  Ihould  appear;  but  in  cafe  fuch  tenant  fhall  negle£k 
or  refu£e  ta  appear,  judgment  ihall  be  figned  again  ft  the 
cafual  eje£lor,  for  want  of  fuch  appearance :  but  if  the 
landlord,  &f  •  of  any  part  of  the  lands,  &c.  for  which  fuch 
eje6hnent  was  brought,  (hall  defire  to  appear  by  himlelf, 
and  confeot  to  enter  into  the  like  rule,  that  by  the  courfe  of 
the  Court,  the  tenant  in  pofieflion,  in  cafe  he  or  (he  bad 
appeared,  ought  to  have  done ;  then  the  Court,  where  fuch 
ejedment  (hall  be  brought,  (hall  and  may  permit  fuch 
landlord  fo  to  do;  and  order  a  flay  of  execution  upon  fuch 
judgment  again  ft  the  cafual  eje^r,  until  they  fliall  make 
farther  order  therein. 

Satic.»57.  The  landlord's  riglu  to  be  joined  in  defending  the  pre« 

mifles  is  affirmed  by  this  fiatute,  for  he  had  fuch  right  be- 
fore ;  and  it  is  optional  in  him  to  be  made  defendant  or  not, 
for  the  Court  cannot  compel  him* 

The  Court,  however,  has  no  jurifdifiiion,  it  feems,  to 
admit  any  perfon  to  defend  inftead  of  the  tenant,  but  the 
landlord.  In  the  confiru£lion,  however,  of  the  ftatute,  the 
word  *'  landlord"  is  extended  to  all  claiming  title  confiftent 
with  the  poITeffion  of  the  occupier,  for  it  need  not  be  the 
a£lual  landlord,  but  it  is  fufficient  if  he  have  an  intereft 
only,  in  the  land.  A  purchafer,  therefore,  of  a  reverfion, 
which  appeared  to  be  a  pretended  title,  and  where  no  rent 
had  ever  been  paid,  was  held  to  be  admiffible  as  a  defend-, 
ant.    So,  it  ftiould  feem,  a  mortgagee  out  of  pofleflion  may 

I T.  R-  713.  *^o^  he  admitted  to  defend,  on  the  tenant's  refufal.  But  a 
devifee  is^jlui  que  ttuft)  out  of  pofleffion  is  not  deemed  a 
landlord  within  the  meaning  of  the  a£l :  for  upon  a  nlotion 
to  permit  certain  devifees  to  defend  inftead  of  the  tenant,  it 
was  oppofedon  the  ground  that  the  devifees  had  never  been 
in  pofleflion,  and  could  not,  therefore,  be  confidered  as 
landlords  under  11  G.  2.  c*  19.  s.  13.  and  Lord  Kcnyon  faid, 
If  the  perfon  requiring  to  be  made  defendant  under  the  A3, 
had  ftood  in  the  fituation  of  immediate  heir  to  the  perfon 
laft  feifed,  or  had  been  in  the  relation  of  remainder-man 
under  the  fame  title  as  the  original  landlord,  I  am  of  opi- 
nion that  he  might  have  been  permitted  to  defend  as  a  land- 
lord by  virtue  of  the  dircfUons  of  the  ftatute;  but  here,  tha 

very 
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very  quellion  in  difputc,  between  the  adverfe  party  and 
himfelf,  is,  Whether  he  is  entitled  to  be  landlord  or  not : 
we,  therefore^  are  not  aathorifed  to  extend  the  provifion  of 
the  ftatute  to  fuch  a  caGe  as  this.  As  to  the  cafe  mentioned,  3  Bur.  U90. 
it  appears  tb  have  b^en  by  confent. — A  devifcc  in  trufi,  *♦  ^^- "*• 
however,  may  defend  as  landlord.  So;  an  heir  who  had 
never  been  in  pofleflion.  So,  the  heir  at  law  or  remainder- 
man under  the  fame  title. 

So,  if  an  ejefiment  be  brought  by  one  claiming  as  heir  3  Bur.  1190. 
of  a  copyhold,  and  the  lord  of  a  manor,  who  claims  by 
cfcheat  pro  defeSu  haredis^  applies  to  be  admitted  defend- 
ant eitheF  with  the  tenant  or  alone,  the  Court  will  direfl  the 
lord  to  bring  this  a£lion  againft  the  heir,  and  the  heir  will 
be  admitted  to  defend.  If  the  lord  refufes,  they  will  dif- 
charge  his  rule  to  be  admitted ;  if  the  heir  refufes,  they  will 
admit  the  lord  to  defend. 

On  the  landlord  being  made  a  defendant  under  11  C  2. 
c.  19.  on  non-appearance  of  the  tenant,  the  Court  will  day 
execution  againft  the  cafual  eje£lor. 

But  where  the  landlord  is  permitted  to  defend  without  sSeii.Pna, 
the  tenant,  judgment  is  always  firft  figned  againft  the  cafual 
ejefior;  the  reafon  of  which  is  that,  under  it.  the  plaintifT, 
if  he  obuin  a  verdi£l,  may  get  pofleffion  of  the  prcmifTes 
fued  for*  which  be  could  not  do  by  virtue  of  a  judgment 
againft  a  perfon  out  of  pofleflion. 

As  to  the  time  when  the  landlord  may  he  admitted  de-  4  Bun  i99(. 
fendant»  a  cafe  occurred,  in  which  judgment  had  been  re- 
gularly obtained  againft  the  cafual  eje&or  by  defaalt : — the 
landlord  of  the  premifles  moved  to  fet  it  afide,  becaule  his 
tenant  had  not  given  him  any  notice  of  his  having  been 
ferved  with  the  declaration  in  eje6lment.    The  plaintiiF 
infifted  that  his  judgment  was  perfeftly  regular;  and  that 
the  tenant's  omitting  to  give  his  landlord  notice  of  the 
declaration  being  delivered  was  merely  a*matter  between 
the  landlord  and  his  tenant,    which  could    not  afie£l  the 
plaimifPs  regular  judgment,  which   had   been  fairly  and 
duly  obtained.    The  Court,  however,  were  clearly  of  opi- 
nion that  the  pofleflion  ought  not  to  be  changed  by  a  judg- 
ment in  eje£lment  where  there  had  been  no  trial  or  opportu- 
nity of  trying;  for  the  obtaining  judgment  might  be  owing 
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to  ihe  default  or  even  treachery  of  the  defendant's  own  te- 
nant. But  if  the  plaintiB'had  not  been  guilty  of  any  coUu- 
fion  with  tbe  tenant,  they  thought  it  reafonabic  that  the 
tenant,  who  v»as  the  perfon  guilty  of  the  default,  Oiould 
pay  the  coftt:  for  tbe  rule  of  the  Court,  Which  requirei 
fcryice  upon  the  tenant  in  polfeflion,  is  calculated  with  a 
view  that  the  tenant  (bould  give  notice  to  his  landlord,  ia 
otder  that  the  eje£lment  caufe  might  be  tried  between  the 
proper  partiei  interefted  in  ihe  queflion. 
X  SeU.  ?nA.  If  judgment  be  Ggned,  it  ii  loo  late  for  the  landlord  to  be 

*  '*  made  defendant.     But  the  landlord  may  be  let  in  after 

judgment  when  figned  in  confequence  of  the  tenant's '  not 
giving  notice. 
»Bl.R.  i»S9-  But  in  no  event  will  the  Gourtendure  that  a  leffee  defend 
alone  againit  his  landlord,  or  thofe  who  claim  under  him, 
on  a  fuppbfed  deleQ  of  title. 
jijofd  Per-  In  *ll  cafes,  if  the  perfon  who  wifhes  to  defend  be  neither 
^  tenant  nor  aflual  landlord,  but  has  fcnne  intereft  to  fuflain, 

he  mull  move  the  Court,  on  an  affidavit  of  the  fa8,  to  be 
made  a  defendant,  inftead  of,  or  with,  tbe  cafual  ejef:lor ; 
and  the  tenant'i  confcnt  is  not  now  necefiary. 
SuU.N.P.9S.        If  a  material  witnefs  for  tbe  defendant  be  alfomadea  de> 
fendani,  the  right  way  it  for  him  to  let  judgment  go  by 
default ;  but  if  he  plead  and  by  that  means  admit  himfelf 
to  be  tenant  in  poffeflion,  the  Court  will  not  afterwards 
upon  motitm  firike  out  his  name.     In  fuch  cafes,  however, 
if  he  confeiu  to  let  a  verdid  be  given  agaiuft  him  for  at 
much  as  he  is  proyed  to  be  in  poOeffion  of.  no  reafon  ap- 
pears why  he  Iboald  not  he  a  witnefs  tor  another  defendant. 
CmfilulaiiM        Where  there  are  feveral  defendants,  to  whom  the  plain- 
I^Eisfl  1S7  *'^  delivers  declarations,  who  arc  fevenilly  concerned  in 
interefl,  and  tbe  plaintiff  moves  to  join  them  all  in  one  de- 
claration,  yet  the  Court  will  not  do  it,  but  the  plaintiff 
muft  deliver  feveral  declarations  to  each  of  them ;  becaufc 
each  defendant  muft  have  a  remedy  for  hit  coRs,  which  he 
could  not  have  if  they  were  joined  in  one  declaration,  and 
tbe  plaintiff  prevailed  cHiIy  againft  one  of  them:  and  by 
is  meant  the  plaintiff  might  have  a  tenant  of  his  own  de- 
itdant  with  others,  in  order  to  fave  tbe  colts. 
But  wber«  feveral  eje&iients  are  brought  for  the  Cune 
prem^et. 
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premifles,  upon  the  Tanie  demife,  the  Court  on  motion,  or 
a  Judge  at  his  chambers,  will  order  them  to  be  confolU 
dated :  the  motion  is  For  a  rale  to  fli^w'caufe. 

The  appearance,  therefore,  may  be  either  by  the  tenant  J^tmrmn^ 
himfelf,  (as  when  he  is  in  polTeffion  of  his  own  elbte,  or 
agrees  with  his  landlord  to  defend  the  a6lion,  or  it  is  an 
eje&menl  by  the  landlord  againft  his  tenant,  or  the  like,}  or 
it  may  be  by  the  tenant  and  the  landlord  jointly,  or  if  the 
tenant  refufes,  it  may  be  by  the  landlord  alone. 

The  appearance  in  all  the  above  cafes  is  efie£led  in  the  2  Sell.  Pkaa. 
fame  manner,  except  only  that  in  the  two  laft,  coanfePs  '^'' 
fignature  mull  be  got  to  a  motion,  which  is  of  coiirfe  to  ad- 
mit the  landlord  to  defend,  either  with  the  tenant,  or  by  him* 
felf  if  he  refufes  to  appear,  and  a  rule  got  ffom  the  clerk  of 
the  rules  accordingly.    Alfo,  if  the  tenant  refufe  to  appear,  l^t^  1^1% 
an  affidavit  of  fuch  refufal  ihould  be  made ;  for  the  tenant 
is  not  obliged  to  appear  in  ejedment  though  the  landlord  is 
ready  to  indemnify  him.    Nor  can  an  attorney,  by  order  of 
the  landlord,  appear  for  the  tenant:  fach  appearance  and 
plea  would  be  irregular,  and  ordered  to  be  withdrawn. 

The  appearance  in  this  a6lion  Ihould  be  entered  of  the  Uii. 
term  mentioned  in  the  notice;  and  where  the  notice  to 
appear  was  in  Hilary^  and  the  tenant  entered  an  appearance 
in  Michaelmas  following,  and  did  nothing  farther,  and  the 
plaintiff,  finding  no  appearance  of  Hilary^  and  no  common 
rule  entered  into  or  pleaded^  figned  judgment  againft  the 
cafual  eje3or,  the  Court  held  it  regular;  but  afterwards 
fet'  it  afide  to  try  the  merits. 

Touching  the^commonor  confeat  ruki  it  Ihould  be  re*  &iin.EJ«A-i9^ 
membered  that  judgment  againft  the  cafual  eje3or  is  always 
granted,  unlefs  the  tenant  in  due  time  (that  is^  within  the 
time  allowed  for  his  appearaacej  enters  into  the  common 
rule  to  confefs  leafe,  entry,  and  oofier.  But  if  the  tenant 
or  his  landlord  wiOies  to  defend  the  a£lion,  he  muft,  within 
that  time,  conftitute  an  attorney,  who  will  make  out  the 
common  rule,  and  leave  it,  with  the  general  iffue,  at  a 
Judge's  chambers  in  the  King's  Bench,  or  at  the  Prothono* 
tary's  office  in  the  Common  Pleas.  This  rule  is  in  fub- 
fiance  nearly  the  fame  in  both  Courts;  and  the  purport  of 
it  is,  that  the  tenant  or  other  defendant  ihall  immediately 
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appear,  receive  a  declaration,  plead  not  guilty  in  a  plea  o{ 
trefpafa  and  ej  eminent  for  the  tenements  in  quell  ion;  and 
that  upon  trial  of  the  iflue,  he  (hall  confefs  leaHc,  entry, 
and  oufier,  and  infill  upon  the  title  only :  the  efie£l  of  the 
rule  being  to  bring  the  matter  to  the  mere  quellion  of  the 
plaintifiTs  pofieflbry  title. 

In  all  cafes,  except  that  of  eje6lment  brought  to  avoid  a 
fine,  (where  there  mail  be  an  a£lual  entry,)  the  confeflion 
of  leafe,  entry,  and  oufier,  u  fufficient  to  bar  a  nonfuit  for 
wam  of  proof  of  a£taal  ouAer.  It  is  fufficient  therefore  in 
an  ejefiment  hroughl  for  a  condition  broken ;  or  by  one 
tenant  in  common  againft  another. 

Run.  Ejea.202.      The  common  rule,  being  made  by  aflent  of  both  partiest 

an  attachment  lies  for  the  non-performance  of  it,  as  of  all 
other  rules  of  Court  that  are  difobeyed ;  and  this  is  all  the 
remedy  which  the  parties  on  both  fides  have  for  their  colls. 

Bid.  203.  If  there  be  feveral  perfons  who  claim  title,  the  rule  may , 

be  drawn  either  generally  or  fpeciallj:  generally,  as  that 
A*  who  claims  title  to  the  preroifles  in  queftion  in  bis  pof- 
feffion,  be  admitted  defendant  for  thofe  premiiTes;  which 
puts  a  oeceffity  upon  the  plaintiff  to  diftinguifh,  by  proof 
at  the  trial,  what  tenements  are  in  each  defendant's  poflef- 
fion;  becaufe,  by  the  rule,  he  is  only  to  confefs  for  the 
premi&s  in  his  own  pofleffion ;  and  if  the  plaintiff  cannot 
diftinguifli,  by  proof,  what  tenements  are  in  each  defend- 
ant's, po&flion,  he  can  havje  no  verdifl,  confequently  no 
judgment.  Or  the  rule  may  be  drawn  fpecially  at  the  dif* 
cretion  of  the  defendant:  as  that  A.  who  claims  titjeto 
fttcb  and  fuch  premiiTes,  (exprefliag  them  particularly,)  be 
admitted  defendant;  which  fuperfedes  the  neceflity  of 
proof,  thiM  the  premilTes  are  in  his  pofleffion. — If  the  tenant 
enters  into  tlie  common  rule*  for  fo  much  of  the  premifTes 
9A  are  in  bis  pofleffion*  his  attorney  mufl,  by  rule  of  Court, 
immediately  deliver  to  the  plaintiff's  attorney  a  note  in 
writing  thereof;  and  if  the  defendant's  attorney  will  not 
give  a  note  of  the  particulars  of  the  land  for  which  he  was 
.  admitted  defendant,  the  plaintiff  may  fummon  him  before  a 
Judge,  who  will  order  the  rule  thus  fpecially  to  be  drawn 
up»  in  cafe  the  party  in  pofleffion  will  himfelf  be  de* 
iendant':  but  becauiie  the  defendant's  attorney  is  to  draw 
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up  the  rule,  it  being  entered  into  by  his  confent,  it  ia  dfien  . 
drawn  up  in  general,  terms,   which  puts  the  plaintiff  to 
proof  at  the  trial. 

The  leflbr  of  the  plaintiff  is  bound  at  the  trial  to  prove  ^  t.  r.  327. 
the  defendant  in  poffeflion  of  the  premiffes  which  he  feeks 
to  recover,  notwithftanding  that  the  defendant  has  entered 
into  the  general  confent  rule,  to  confefs  leafe,  entry,  and 
ouAer,  if  the  defendant  contellhis  poffeflion^ 

But  now  the  pra£lice  is  to  tnfert  in  the  margin  of  the  2S«u.rrad» 
confent  rule;  the  premiffes  to  be  defended,  (ladng  that  they 
are  part  of  the  premiffes  mentioned  in  the  declaration,  which 
makes  the  rule  fpecial,  and  thereby  fuperfedes  the  necef« 
fity,  as  we  have  before  obferved,  of  the  plaintiff  proving 
in  whofe  poffeflion  the  premiffes  are. 

When  the  appearance  is  for  part,  the  plaintiff  may  fign 
his  judgment  againft  the  cafuai  ejefior. 

That  the  leffor  of  the  plaintiff,  however,  may  the  better 
know  what  exaft  part  of  the  premiffes  are  defended,  the 
defendant's  attorney  (hould  give  notice  to  the  plaintiff's  at- 
torney what  the  premiffes  are. 

In  certain  cafes,  the  Court  will  ftay  the  proceeding  in  Proceedings^ 
ejefiment,  on  a  motion  for  a  rule  to  fliew  caufe.  *tuhe»Jlayut. 

Thus,  where  the  leffor  of  the  plaintiff  is  unknown  to  TiddsPiait. 
the  defendant,  the  latter  may  call  for  an  account  of  his  ^"  ^  *^*' 
refidence  or  place  of  abode,  from  the  oppofite  attorney ; 
and  if  he  refufe  to  give  it„  or  give  in  a  fiditious  account, 
of  a  perfon  who  cannot  be  found,  the  Court  will  flay  the 
proceedings  until  fecurity  be  given  for  the  payment  of 
cofts. 

Alfo,  in  an  ejeClment  on  a  claufe  of  re-entry  for  non-  7^,/.  z^u 
payment  of  rent,  under  the  flat.  46*2.  c.  28.  (of  which 
hereafter)  proceedings  will   be  flayed  at  any  time  before 
execution  executed,  on  the  tenant  bringing  iiito  Court  all 
thr  rent  in  arrear  and  cofts. 

So,  in  ejedment  by  a  mortgagee,  for  Uw  recovery  of  the 
pofleflion  of  the  mortgaged  premiffes,  or  in  debt  on  bond 
conditioned  for  the  payment  of  the  mortgage  money,  or 
performance  of  covenants  in  the  mortgage  deed,  where  no 
fuit  in  equity  is  depending  for  a  foreclofure  or  redemption, 
by  flat.  7  G*  2.  c.  20.  if  the  perfon  having  a  right  to  I'edeem 
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(hall  at  any  time»  pending  the  adion,  pay  to  the  mort« 
gagee,  or  in  cafe  of  his  refufal  bring  into  Court  all  the 
principal  monies  and  interefi  due  on  the  mortgage,  and  alfo . 
cofts  to  be  computed  by  the  Court,  or  proper  officer  ap- 
pointed  for  that  purpofe»  the  fame  (hall  be  deemed  and 
taken  to  be  in  full  fatisfadion  and  difcharge  of  the  moru 
gage ;  and  the  Court  {hall  difcharge  the  mortgagor  of  and 
from  the  fame  accordingly. 

Upon  this  ftatote  the  Court  ftayed  proceedings,  although 
it  was  objeAed  that  the  defendant  had  agreed  to  convey  the 
equity  of  redemption  to  the  plaintiff:  and  if  there  be  any 
doubt,  as  to  the  amoiut  of  what  is  due,  the  Court  of 
King's  Bench  will  refer  it  to  the  Mafter^and  that  of  Com. 
mon  Pleas  to  the  Prothonotary,  whofe  refpe&ive  duty  it  is 
to  tax  the  cofts;  and  if  the  debt  and  cofls  are  not  paid,  the 
plaintiff  muft  proceed  in  the  a£lion,  and  cannot  have  an 
attachment. 

The  Court  however  will  not  ftay  proceedings  in  an  eje3^ 
ment  brought  by  a  mortgagee  againft  a  mortgagor,  on  the 
latter  paying  prmcipal,  interefi,  and  cpfis,  if  the  latter  has 
agreed  to  convey  the  equity  of  redemption  to  the  mortgagee. 
A  motion  was  to  ftay  proceedings  in  ejeftmept  on  pay- 
ment  of  mortgage  money  and  cofts,  purfuant  to  this  a6t ; 
on  fliewing  caufe,  the  plaintiff  produced  an  affidavit  that 
the  mortgagee  had  been  at  great  expence  in  neceffary  repairs 
of  pairt  of  the  premiffes  in  his  poffeffion,  (the  ejefiment  was 
brought  for  the  refidue,)  and  therefore  prayed,  that  the 
Protbonotary  might  be  direCled  to  make  allowance  for  fuch 
repairs.  Per  Cur. — The  rule  muft  follow  the  words  of  the 
ftatute:  the  Protbonotary  will  make  juft  allowances  and 
deductions. 

But,  where  there  were  two  mortgagees,  the  Cour.t  will 
not  flay  proceedings  and  compel  a  redemption  of  one  mort* 
gagee  only,  upon  payment  of  the  principal,  intereft,  and 
cofts,  on  that  mortgagee,  without  paying  the  reft, 

A  Judge  made  an  order  purfuant  to  this  Ad,  to  ftay  the 
mortgagee's  proceeding  in  eje6lment,  ppon  bringing  prihci* 
pal,  intereft,  and  cofls  into  Court;  and  a  rule  was  made  to 
n^ake  the  order  a  rule  of  Court  nijit  but  it  afterwards  ap. 
pearing  to  the  Coi)rt|  that  notice  had  been  given  by  the 
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mortgagee  to  the  mortgagor  that  be  infifted  upon  payment 
of  two  bonds,  which  were  a  Hen  upon  the  eftate,  the  cafe  . 
was  adjudged  to  be  out  of  this  a£l»  and  the  rule  nifi  was 
difcharged«  » 

But  where  a  rule,  on  the  ftatute,  to  Chew  caufe  why  pro«  ' 
ceedings  Ihould  not  be  ftayed  on  payment  of  the  mortgage- 
money  and  coils,  was  made  abfolute ;  upon  the  leflbrs  of 
the  plaintiff,  who  were  aflignees  of  the  mortgagee,  infifting 
to  be  paid  a  bond  and  a  fimple  contra£l  debt  due  to  them* 
felves  in  their  own  right:  per  Cur. ^  A  bond  is  no  lien  in 
equity,  unlefs  where  the  heir  comes  to  redeem. 

The  prafiice  now  is,  to  ftay  proceedings  by  fummons  be-  '  Str.413.  /«  », 
fore  a  Judge. 

Proceedings  aUb  will  in  Tome  cafes  be  ftayed:  a&in  that 
of  an  infant  leflbr  of  the  plaintiff;  that  of  the  death  of 
plaintiff's  leffor,  perhaps;  that  of  the  defendant  refiding 
abroad ;  and,  where  a  former  ejeflment  has  been  brought. 

By  the  praQice  of  making  a  rule  to  ftay  proceedings  in  Run.Ejca.i8S. 
this  aflion,  on  the  demife  of  an  infant,  until  a  refponGble 
plaintiff  be  named,  or  fecurity  be  given  for  the  payment  of 
cofts,  if  an  infant  deliver  a  declaration  to  a  defendant,  fome  ^ 
friend  or  guardian  muft  be  fet  up  as  plaintiff,  to  be  refpon- 
ftble  to  the  defendant  for  his  cofts.  But  if  fuch  perfon  die 
infolvent,  fo  that  the  defendant  cannot  derive  any  benefit 
from  the  rule,  the  infant  himfelf  muft  anfwer  for  the  cofts: 
the  rule  was  made  for  his  benefit :  and  an  infant  muft  not 
difturb  the  poffeflion  of  others,  by  unlawful,  entries,  with- 
out being  liable  to  cofts.— Previous,  however,  to  any  mo- 
tion in  Court,  enquiry  fhould  be  made,  whether  there  be  a 
real  and  fubftantial  plaintiff,  or  not:  for  on  enquiry,  the 
guardian  may  undertake  to  pay  the  cofts;  and  in  cafe  he 
fhould,  the  Court  would  probably  decline  to  interpofe. 

It  has  likewife  been  holden,  that  upon  the  death  of  the  x  Str.  105S. 
plaintiff's  leffor,  the  proceedings  may  he  ftayed,  till  the 
plaintiff  jQiall  have  given  the  defendant  fecurity  for  his 
cofts.  I 

So,  where  an  eje6lment  was  brought  on  the  demife  of  ^  2  Bur.  xiy?*  j 

perfon  refiding  at  Antiguli\  and  in  another  cafe,  where  the 
leffor  of  the  plaintiff  refided  in  Ireland^  the  plaintiff  was 
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compelled  to  give  the  defendant  a  fimilar  lecurity :  ia  tha 
latter  care  he  was  compelled  to  do  it,  although  it  wai  ao 
eje£lment  brought  under  the  direfiion  of  the  Court  of 
Chancery,  where  ihe  bill  was  retained  till  after  the  trial  of 
the  cje^ment  and  fecurity  had  already  been  given  there; 
which  fecurity,  however,  was  only  for  40/. 
IT.lLe4j.  Proceedings  were  flayed  till  the  co&s  of  a  {ormer  ejeS- 

ment  brought  by  the  father  of  the  leflor  of  the  plaintiff 
againll  the  defendant's  father  00  the  fame  title,  were  paid' 

But,   excepting  fuch   inftances,    and  that  of  a  former 
ejeftmcnt,   the  Court  will  not  compel  the   lelTor  of  the 
plaintiff  to  give  fecurity  for  the  cofls. 
I T.  R.  491.  Therefore,  a  rule  was  refufed,  for  the  leffor  of  the  plain- 

tiff to  give  fecurity  for  the  cofis  of  an  ejeSment  depending. 
SulUr  J.  faid — ^The  application  is  not  warranted  by  any 
authority.  There  are  only  three  inftances  in  which  the 
Court  will  interfere  on  behalf  of  a  defendant,  to  oblige  the 
plaintiff  to  give  fecurity  for  his  colli.  The  firll  is,  when  an 
infant  fues ;  then  the  Court  will  oblige  the  prechein  amy,  or 
guardian,  or  attorney,  to  give  fecurity  for  the  cofii:  fe- 
condly,  where  the  pluntiff  refidei  abroad,  in  which  cafe 
the  Court  will  flay  proceeding*  till  fecurity  be  given  for 
the  cofls :  and  thirdly,  where  there  has  been  a  former  ejed- 
raent;  but  there  the  rule  is  to  flay  the  proceedings  in  the 
fecond  ejedment  till  the  cofls  of  the  former  are  paid,  and 
not  till  fecurity  be  given  for  the  cofls  of  the  fecond, 

0/tke  Plea  and  Ifue;-  lie. 
Run-Ejea.  134.  The  general  rule  in  the  ilTue  of  this  aSion  is,  that  whatr 
ever  bars  the  right  of  entry  is  a  bar  to  the  plaintiff's  title. 
The  plaintiff  mufl,  therefore,  prove  feiCn  within  twenty 
years  in  himfelf  or  his  anceftors;  or  mufl  prove  feifin  in  a 
third  perfon,  of  a  particular  eflate  in  the  land,  and  that  he 
claimed  within  twenty  years  after  the  reverfion  accrued ;  or 

I  that  he  or  Ihe  was  an  infant,  feme  (Covert,  non  compos,  im- 
prifoned,  or  beyond  the  fea,  at  the  time  when  the  title  ac. 
crued,  and  that  he  clumed  within  twenty  years  after  he 
came  of  age,  iic,  or  otherwife  became  a  free  agent  by  fuch 
difability  ceafing:  for  every  plaintiff  in  eje3ment  mull 
fliew  a  right  of  paffeffion  as  well  as  of  property ;  and  there- 
fore 
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fore  the  defendant  need  not  plead  the  ftatute  of  limitaiions, 
as  in  other  afiions. 

A  fine  and  non-claim,  or  a  difcent  cafi,  which  take  away  /^/j.  235. 
the  entry»  are  good  pleas  in  this  a£lion,  in  bar  of  the  plain- 
tiff's right  of  entry. 

So,  an  accord  with  fatisfafiion  is  a  good  plea,  for  it  is  an  Wd. 
a&ion  of  trefpafs  in  its  nature. 

So,  by  permtffion  of  thd  Court,  the  defendant  may  plead  %  bi.  r.  197. 
to  its  jurifdifUon:  which  permii&on  the  Court  will  grant  \^]^*^^^^' 
before  judgment  nifi  againft  the  cafual  ejedor. 

Antient  demefnc,  therefore,  may  be  pleaded:  but  appli-  Tidd's  Praa. 
cation  to  plead  it  mud  be  made  within  the  firft  four  days  ;     '   '  ^^'' 
and  there  muft  be  an  affidavit,  dating  that  the  lands  are 
faolden  of  a  manor,  which  is  antient  demefne;  that  there  is 
a  Court  of  Antient  Demefne  regularly  holden ;  and  that  the 
leiTor  of  the  plaintiff  has  a  freehold  intereft* 

The  opinion  of  the  Court,  touching  this  plea,  was  ^  Bur.  1047.  . 
pretty  clearly  manifefted  in  a  motion  for  leave  to  plead  it 
being  denied,  by  reafon  of  fufficient  ground  not  being 
(hewn  to  fupport  it:  on  which  occafion  Mr.  J.  Fofter 
obferved,  that  as  it  was  agreed  to  be  neceffary  to  alk  the 
leave  of  the  Court  to  plead  this  plea  to  a  declaration  in 
ejeflment,  it  followed  of  courfe  that  it  muft  be  in  the  dif- 
cretion  of  the  Court  either  to  grant  or  refufe  their  leave  : 
and  be  thought  that  the  affidavit  in  the  principal  cafe  was 
not  fufficient  to  ouft  that  Court  of  its  jurifdi&ion.  He 
fpoke  of  thefe  Courts  of  Antient  Demefne  as  putting  people 
out  of  the  prote&ion  of  the  law,  and  fitter  to  be  totally 
deftroyed  than  to  be  favoured  and  affiiled*  Mr,  ].WiU  . 
Jon  faid,  it  was  a  ftrange,  wild  Jurifdi£lion ;  where  the  jurors 
are  judges  both  of  law  and  of  fa£l,  and  ignforant  country 
fellows  are  to  determine  the  niceft  points  of  law:  and 
therefore  he  was  not  for  granting  fuch  leave,  unlefs  com- 
pelled by  authority.  Indeed,  if  the  cafe  is  brought  ftriftly 
within  the  rule,  then  the  leave  mvfi  be  granted :  we  cannot 
help  it«^The  authorities  down  frora^/^<?ii'scafe[5C^.  105  ] 
to  this  time,  it  is  true,  are  •*  That  antient  demefne  is  a 
"  good  plea  in  ejeflmem."  But  if  you  would  ouft  this 
court  of  JurifdiSion,'  you  muft  (hew  *'  that  another  court 
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<'  \m  jurirdi£lion*"  Now  this  affidavit  does  not  (hew 
••  that  there  are  faitors  in  the  other  court,"  nor  "  that 
*'  thefe  lands  are  holden  of  a  manori  which  manor  is  holden  ^ 
'*  in  antient  demerne :"  whereas,  if  the  lands  only,  and 
not  the  manor,  are  antient  demefne,  the  matter  cannot  be 
tried  in  the  court  of  that  manor.  The  affidavit  ought  to 
have  fliewn  *'  That  the  lands  are  holden  of  a  manor,  which 
'*  manor  is  antient  demefne."  It  cannot  be  tried.  **  Whe* 
*<  ther  the  lands  themfelves  are  antient  demefne.**  Doomf- 
day  will  not  (hew  this.  Doomfday  will  only  fliew  whether 
the  manor  is  fo  or  pot.  The  form  of  the  plea  makes  this  as 
clear  as  the  fun.  It  ought  alfo  to  be  (hewn  that  the  le(ror 
,  of  the  plaintiff  has  a  freehold.  How  can  he  fue  there  in 
eje&ment  as  lelTee  of  a  term  ?  Upon  fuch  a  firange,  wild 
jurifdiAion  as  this,  and  upon  fuch  an  affidavit,  I  am  not  for 
giving  the  defendant  leave  to  plead  this  plea.    Rule  dif- 

charged. 

Run.  Ejeft.  238.  In  every  fuch  plea,  therefore,  the  plaintiff  muft  ftate 
another  jurifdiClion :  as,  if  an  aftion  be  brought  here  for  a 
matter  arifing  in  Walts^  to  bar  the  remedy  fought  here,  the' 
juri(di£lion  of  the  Court  in  WaUs  muft  be  (hewn;. and  in 
every  cafe,  to  repel  jurifdi&ion  here,  the  party  muft  Aew  ^ 
more  prop^  and  fufficient  jurifdidion  elfewhere. 

'0»id.  Pleas  either  in  bar  or  in  abatement  of  the  afiion  are  now, 

however,  feldom,  if  ever,  pleaded:  for,  according  to  the 
modern  pra£lice,  the  defendant,  if  he  appear,  is  generally 
bound  by  the  confent-nile.  to  plead  the  general  iffue  of  not 
guilty-:  but  where  an  eje&ment  was  intended  to  try  the 
right  to  a  refiory,  the  defendant  was  admitted  to  {dead  that 
he  bimfelf  was  re£lor,  and  to  traverfe  the  refiorihip  of  the 
plaintiff's  leffor,  in  order  by  that  means  to  bring  the  right  in 
queftion. 

V>id^  For  the  moft  part,  however,  the  defendant  can  plead  ther 

general  iffue  only :  which  is  therefore  ulually  left,  with  th& 
Gonfent-rule,  pt  the  Judge's  chamber,  or  the  Prothonotary's 
office.  But  if  it  be  not  fo  left,  the  plaintiff  muft  give  a  rulo 
to  plead;  and  then  judgment  may  be  entered  for  want  of  » 
plea,  as  in  other  aflions,  without  a  fpecial  motion  in  Court 
for  the  purpofe^ 

Th^ 
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The  prefeflt  prafiice  of  delivering  a  declaration  to  the  Jhid. 
eafual  eje&or  before  the  Term,    forces  the  defendant  to 
iflue  the  fame  Terra. 

In  making  up  the  iflue,  the  firft  declaration  muft  not  be  *  ^^'  ^^y^ 
varied  from»  except  in  the  defendant's  name. 

According  to  the  words  of  the  rule  for  judgment  againft  2  seii.  Pkaa« 
the  eafual  ejefior,  unlefs  the  tenant  appears^  a  new  declara«  '^^' 
tion  agaiilft  him  (hould  in  ftriAnefs  be  delivered  before  a 
plea  in  form  can  be  required. ' 

Where  the  name  of  the  plaintiff's  leflbr  was  inferted  in  na, 
the  body  of  the  plea  (as  the  perfon  complaining)  infiead  of 
that  of  the  nominal  plaintiff,  judgment  figned  againft  the 
eafual  ejedor  under  the  idea  that  the  plea  was  null  and  void 
was  fet  afide,  with  cofts,  as  irregular. 

A  new  defendant  in  ejedment  may  give  a  rule  to  reply  ^  Bl.  R.  761. 
and  non-pros,  the  plaintiff,  who  being  nominal,  he  can  have 
l»o  cofts. 

If  the  plaintiff  after  iffue  and  before  trial  enters  into  part  ^  Seti.  frae« 
of  thepremiffes,  the  defendant  at  the  affizes  may  plead  it  as  3T.'r.554. 
a  plea  puis  darrien  ccniinuance :  nor  is  it  in  the  difcretion 
of  the  Judge  to  reje£l  it  or  not ;  but  he  is  bound  to  receive 
it,  it  is  made  part  of  the  record,  and  the  trial  is  flopped,  for 
the  plaintiff  cannot  reply  to  it  at  the  affixes. 

The  death  of  the  plaintiff  in  ejeflm^t  (hall  not  abate  the    2)eafi  ffthe 
afiion  ;  efpecially  if  another  perfon  of  the  fame  name  re-      Plantif. 
fide  on  the  lands ;  for  the  Court  will  uke  notice  that  it  is  ^ ' 

the  leffor  of  the  plauntiff  that  is  concerned  in  intereft. 

As  the.plaintiff  has  a  right  to  proceed  both  for  the  pof-  iSciLPra^i. 
feffion  and  the  trefpafs,  the  death  of  the  leffor,  though  he  be  ^^J*^ 
only  tenant  for  life,  is  no  abatement ;  nor  can  it  be  pleaded 
puis  darrien  continuance^  becaufe  the  right  is  fuppofed  in  the 
leffee «  and  though  the  poffeffion  cannot  be  obtained,  yet  the 
plaintiff  has  a  right  to  proceed  for  damages  and  cofts;  all 
that  the  Court  can  do,  is  to  oblige  him  to  give  fecurity  for 
cofts,  when  the  leffor  is  dead.    But  if  in  fuch  cafe  the  iSeii.  Pn^ 
plaintiff  is  nonfuited  for  want  of  defendant's  appearing  and 
confefling,  the  executor  of  the  leffor  fliall  have  no  cofts 
taxed  on  the  common  rule. 

If  one  of  fcveral  defendants  die  after  iffue  joined  and  be-  ^Defendant 
Core  yerdi£l.  the  death  ihould  be  fuggefted  on  the  roll  before  ^^'^  3^3* 

tnal, 
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trial,  and  a  venire  awarded  to  try  the  iflues  between  the  fur« 
vivors.to^Yet  when  the  venire  was  awarded  againft  both,  and 
the  verdi£l  was  againft  both,  upon  fuggefting  the  death  ofi 
the  one  upon  the  roll  after  verdiQ,  the  plaintiff  had  judg- 
ment for  the  whole  againft  the  other. 

^aikerPariy.      ^^  cither  party  die  after  the  commencement  of  the  ad 

fizcs,  though  before  trial,  it  is  within  the  ftau  17  C«  2.  €• 
s8.  made  perpetual  by  1  y.  2.  c.  17.  s.  5.  whereby  it  is  en- 
a£led,  That  in  all  a&ions  perfonal,  real  or  rnixed^  the  deatb 
of  either  party  between  the  verdiS  and  judgment  (hall  not 
be  alledged  for  error,  foas  fuch  judgment  be  entered  within 

s  Sell.  Praa.  two  Terras  after  verdi6l. — If  judgment  be  figned,  though  it 
be  not  entered  on  the  roll  within  two  Terms  after  verdid,  it 
is  fufficient. 
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7  T.  R.  47.  In  this  a£lion  the  legal  title  muft  prevail,  nor  is  there  any 

4  Bur.  4^7*  *'  difference  in  this  refpe£k  between  the  cafe  of  an  ejeAment 
brought  by  a  truftee  againft  his  ceflui  que  trufi  and  any  other 
perfon:  the  plaintiff  cannot  recover,  but  upon  the  firength 
of  his  own  title;  he  cannot  found  his  claim  upon  the  weak^ 
nefs  of  the  defendant's  title,  for  poffeflion  gives  the  de* 
fendant  a  right  againft  every  man  who  cannot  fliew  a  good 

Bull.  K.  P.  no.  title.  Therefore  though  the  defendant  have  no  title  in  him- 
felf,  if  he  prove  a  title  out  of  the  leffor,  it  will  be  fufficient* 

4  T.  R.  68a.         Thus,  in  ejefbnent  by  landlord  againft  tenant  whofe  leafe 

is  expired,  the  latter  is  not  barred  from  ihewing  that  hi& 
landlord's  title  is  extin& 

BuU.  N.  P.  no.      But  when  defendant  would  prove  a  title  out  of  the  leffor^ 
.  it  muft  be  a  fubfifting  one  ;  for  the  mere  produfiion  of  an 
antient  leafe,  though  for  a  thoufand  years,  will  not  be  fuf- 
ficient, unlefs  he  likewife  prove  poffeflion  under  it  within 
twenty  years. 

liiji^  So,  if  the  defendant  produce  a  ntortgage  deed«  the  in* 

tereft  upon  which  has  not  been  paid  and  the  mortgagee 
never  entered,  it  will  not  be  fufficient  to  defeat  the  plain* 
tiff|  claiming  under  the  mortgagor;  becaufe  it  will  be  pre« 
fumed  that  the  money  was  paid  at  the  day,  confequeutly  it 
is  no  fubfifting  title.  But  if  the  defendant  prove  intereft 
paid  upon  fuch  mortgage,  after  the  time  of  redemption,  and 

within 
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vrithin  twenty  year8»  it  will  be  fufficient  to  nonfuit  the 
piaiotiflFt 

The  true  queftion  in  an  eje&nent  is  who  has  the  poflef- 
fory  right. 

ThuSy  where  the  tenant's  title  accrues  prior  to  that  of  *T,_^«*« 
the  leflbr  of  the  plaintiff,  the  latter  cannot  fucceed  in  this 
afiion ;  and  this,  even  thongh,  (where  he  claims  under  an 
^kgit  fubfequent  to  a  leafe  granted  to  the  tenant  in  poflef- 
fionj  he  give  the  tenant  notice  that  he  does  not  mean  to 
difturb  his  pofleffion,  only  wifliing  to  get  into  the  receipt  of 
the  renu  and  profits  of  the  eftate. 

So^  a  fatisfied  term  may  be  prefumed  to  be  furrendered ;  *  T.  R.  684. 
but  an  unfatisfied  term,  raifed  for  the  purpofe  of  fecuring  an 
annuity,  during  the  life  of  the  annuitant  cannot ;  but  it  may 
be  fet  up  as  a  bar  to  the  heir  at  law,  even  though  he  claim 
only  fubjeA  to  the  charge. 

It  has  however  been  refblved  by  Lord  Mansfield  and  Doug.  721. 
many  of  the  Judges,  never  to  fuffer  a  plaintiff  in  ejefiment  ^x!  R.  2. 
to  be  nonfutted  by  a  term  (landing  out  in  his  own  tmftee, 
or  a  fatisfied  term  fet  up  by  a  mortgagor  againft  a  mortga. 
gee ;  but  to  direfi  the  jury  to  prefume  it  furrendered.  The 
rule  is  to  be  underfiood  thus  :  that  the  truft  eftate  (hall  not 
be  "fet  up  in  an  cjeament  to  defeat  the  ceftui  qut  truft  in  a 
dear  cafe ;  in  fuch  cafe,  where  the  truft  is  perfeflly  clear 
and  manifeft,  the  rule  ftands  upon  ftrong  and   beneficial 
principles,  becaufe  in  ejedment  the  queftion  is,  who  is  en- 
titled to  the   poffeflion.     But  if  the  truft  be  doubtful,  a  7T,R.47. 
court  of  law  will  not  decide  upon  it  in  an  eje&ment. 

So  where  a  legal  term  was  created  for  a  particular  pur-  i  T.  R.  75S. 
pofe,  if  that  purpofe  were  fatisfied,  or  if  it  were  unfatisfie^^ 
and  not  conneded  with  the  litigating  parties,  it  (hall  never 
be  fet  up  between  them  in  an  eie3ment;  but  {hall  be  con- 
fidered  as  if  it  had  never  been  created. — In  laying  down  «/V/. «. «.  759. 
this  rule.  Lord  Mansfield  obferved,  that  "  Where  a  truft 
term  is  a  mere  matter  of  form,  and  the  deeds  mere  muni- 
roents  of  another's  eftate,  it  fliall  not  be  fet  up  againft 
the  real  owner:  it  is  therefore  fettled  that  a  fatisfied 
truft  fliall  be  uken  to  be  a  truft  for  the  benefit  of  the  heir  at 
law.  A  truft  Ihall  never  be  fet  up  againft  him  for  whom 
the  truft  was  intended.    It  is  a  mere  form  of  conveyance ; 

and 
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ftiid  it  is  admiited,  that  where  the  term  is  in  troll  for  the 
benefit  of  the  leflbr  of  the  plaintiff,  the  defendant  fliall  noC 
fet  it  up  in  eje&ment  as  a  bar  to  his  recovery. 

md.  760.  *'  To  go  a  ftep  farther:  third  perfons  may  have  titles^ 

and  therefore,  the  Court  fay,  that  whe^e  there  is  a  te- 
nant in  poflel&on  under  a  leafe  which  is  a  bar  to  the  re« 
covery  of  the  leiTor^  he  being  to  recover  by  the  ffrength 
of  bis  own  tiile«  yet  to  prevent  this  from  being  turned  xm* 
properly  againft  the  perfon  entitled  to  the  inheritance 
whofe  right  is  not  difputed  by  the  tenant,  if  the  leflor 
difpute  the  property  only  againft  another,  and  give  no-» 
lire  to  the  tenant  that  he  does  not  mean  to  difturb  his  te« 
iiancy,  the  Court  will  never  fuffer  the  tenant  to  fet  up 
the  leafe  as  a  bar  to  the  recovery. 

^^  **  There  is  another  di(lin£lion  to  be  taken :  whether  fup* 

pofing  a  title  fuperior  to  that  of  the  leflbr  of  the  plaintifif 
exifts  in  a  third  perfon,  who  might  recover  the  poffeffion 
againft  him,  it  lies  in  the  mouth  of  a  defendant  to  fay  fo 
in  anfwer  to  an  eje&ment  brought  againft  himfelf  by  a 
party  having  a  better  title  than  his  own.  I  found  this 
point  fettled  before  I  came  into  this  Court,  that  the  Court 
never  fuffers  a  mortgagor  to  fet  up  the  title  of  a  third 
perfon  againft  his  mortgagee:  for  he  made  the  mortgage, 
and  it  does  not  lie  in  his  mouth  to  fay  fo,  though  fuch 
third  perfon  might  have  a  right  to  recover  pofleflion. 
Nor  fliall  a  tenant  who  has  paid  rent,  and  a£led  as  fuchi 
ever  fet  up  a  fuperior  title  to  a  third  perfon  againft  his 
leflbr  in  bar  of  an  eje£lment  brought  by  him,  for  the  te« 
nant  derives  his  title  from  him." 

Bttii.N.  P.  no.      Confonant  to  this  principle,  it  was  held  that  in  an  eje&-« 

ment  brought  by  a  fecond  mortgagee  againft  the  mortga- 
gor,  the  defendant  (hall  not  give  in  evidence  the  title  of  the 
firft  mortgagee  ia  bar  of  the  fecond ;  becaufe  he  is  barred 
to  aver  contrary  to  his  own  ^6L  that  he  had  nothing  in  the 
land  when  he  took  upon  him  to  convey  by  the  fecond 
*  mortgage* 

I'r.R.  760.  inn.      Alfo,  where  a  leflee  for  years  had  got  pofleflion  of  fome 

'  mortgage  deeds,  and  endeavoured  to  fet  tip  that  title  againft 

the  mortgagor;  though  it  fliewed  that  the  plaintiff  had  no 

right  to  recover  as  againft  the  fecond  mortgagee,  yet  he  was 

permitted 
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permitted  to  recover  a^ainft  the  defendant  in  that  inftaflte  t 
and  the  decifion  was  acquifced  under. 

So,  the  furrenderor  befote  admitunce  is  confidered  as  a  iTA.6^,  395* 
trufiee  for  the  furrcnderee,  and  therefore  is  not  permitted  to 
fet  up  a  formal  objeaion  againft  the  plaintiff 's  recovering 
that  property  which  he  holds  for  his  benefit* 

So,  that  though  as  a  general  rule,  it  is  true,  that  the  plain-  ^'^ 
tiff  in  this  zBion  mull  recover  by  the  flrength  of  his  own 
title,  conftant  exceptions  to  the  rule  have  notwithftanding 
been  admitted. 

Where  feveral  matters  are  nec^ffary  in  order  to  efiablilh 
a  complete  title,  the  plaintiff  muft  prove  all  thofe  requifites. 

Therefore,  in  an  ejeAment  for  a  recovery  if  the  plain-  Letcli.  6t. 
tiff  prove  the  taking  of  the  tithes  only,  and  not  an  entry 
into  the  glebe,  he  will  be  nonfuited.  For  the  plaintiff  ought 
to  prove  that  his  leffor  was.  admitted,  infiituted  and  in« 
duAed,  and  that  he  has  read  and  fubfcribed  the  thirty-nine 
articles,  and  declared  his  affent  and  confent  to  all  things 
contained  in  the  book  of  Common  Prayer.  But  he  need 
not  prove  a  title  in  the  patron ;  for  inftitution  and  indue* 
tion  upon  the  prefentation  of  a  flranger  is  fufficient  to  bar 
hiiii  who  has  right  in  ejedment,  and  to  put  the  rightful 
patron  to  his  quare  impedit :  but  prefenution  ought  to  be. 
proved,  and  inftitution  would  not  of  itfelf  be  fufficient  evi- 
xienceof  it,  though  it  wer^s  recited  in  the  letters;  efpecially 
>if  induAion  or  poffeffion  have  not  followed.— Whether 
proof  of  a  verbal  prefentation  would  fuffice,  feems  doubtful. 

So  alfo,  if  an  ejeftment  be  brought  by  the  affignees  *Kfp.  N.P.43S. 
for  lands  which  may  have  come  to  the  bankrupt  after  his 
bankruptcy,  and  before  the  allowance  of  the  certificate, 
they  fiiould  give  in  evidence  a  fpecial  conveyance  of  this 
part.  " 

Reafonable  prefumption  however,  will  be  admitted  in  fa-  7T.  R.  4^s. 
rour  of  a  title. 

Therefore  where  a  prebendary  brought  this  aflion  to  re-  3  ^'^^'  3^^^ 
cover  a  houfe  built  upon  his  prebendal  fcite,  the  prebendary    ^ 
being  called  to  prove  the  feveral  requifites  neceffary  by  the 
flat.  13  Eliz.  c.  la,  and  i^Sl  14  C.  2.  c.  4.  the  Chief  Juf^ 
tice  faid,  **  thofe  fliall  be  prefumed  upon  found  principles 
"  of  law." 

So, 
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Run.EjeA.  311.  ^t  where  the^IeObr  claims  as  heir  at  law,  as  for  infiance 
of  A*  it  \fk  fufficient  to  prove  that  A^  was  in  poiTefTion,  and 
that  the  ieffor  is  his  heir ;,  for  it  (hall  be  intended,  prima 
facie^  that  A*  was  feifed  in  fee,  till  the  contrary  appear : 

tT.R.684.       and,  if  there  be  an  agreement  before  marriage,  that  a  fet« 

tlement  Oiall  be  made  of  the  wife's  eftate,  referviag  to  her 
a  power  to  difpofe  of  it,  which  agreement  is  figned  by  the 
intended  bulbahd  and  wife,  but  not  fealed,  and  before  the 
marriage  the  wife  difpofes  of  it  to  the  hufl>aDd,  who  furvivea 
her  and  devifes  the  eftate  by  will,  th^  title  of  his  devifee  is 
fuch  a  doubtful  equity  as  cannot  be  fet  up  in  an  ejeflment 
againft  the  title  of  the  wife's  heir  at  law. 

ft  Bl.  R.  ziiS.  So,  where  plaintifiF  produces  an  original  leafe  of  a  long 
term  and  proves  poGTeflion  for  feventy  years,  the  mefoe  af- 
fignments  (hall  b^,prefumed« 

Run.Ejea.276.  However,  as  to  the  do£lrine  of  prefumption  which  has 
confiderable  weight  in  the  fcale  of  evidence^  this  general 
principle  mufl;  be  attended  to;  namely,  that  generally 
length  of  time  alone  .is  nothii;^;  but  prefuniption  muft 
arife  from  fome  fa£ls  or  circumftances  ari(ing  within  that 

2Bur. io7i;3«  time:  for  there  are  two  forts  of  prefumption,  one  a  pre- 
fumption of  law,  not  to  be  contradi£led ;  the  other  a  fpecies 
of  evidence ;  and  there  can  be  00  prefumption  of  the  na- 
ture of  evidence  in  any  cafe,  without  fomething  from' 
whence  to  make  it;  fome  ground  on  which  to  found  the 
prefumption. — ^£very  prefumption  may  be  encountered,  or 
tofpeak  more  technically,  rebutted*  by  contrary  evidence; 
which  in  the  cafe  of  executors,  is  called  rebutting  equity  ; 
as  the  implied  revocation  of  a  will  for  example,  may  be  re« 
butted  by  parol  evidence. 

>  T,  R.  701.  Thus,  a  demife  of  premilfes  in  WeftmnfiiTt  late  in  the  oc- 

cupation of  ^.  particularly  defcribing  them,  part  of  which  was 
a  yard,  does  not  pafs  a  cellar  fituate  under  that  yard,  which 
was  then  in  the  occupation  of  B.  another  tenant  of  the  Ief- 
for :  and  the  lelfor  in  an  ejeAment  brought  to  recover  the 
cellar  is  not  eftopped  by  his  deed  from  going  into  evidence 
to  (hew  that  the  cellar  was  not  intended  to  be  demifed. 
This  being  an  a£lion  of  trefpafs,  the  ward  or  place  men- 

I 

tioned  in  the  declaration,  is  material. 
I  str  s^S-  Thus,  in  ejedment  for  a  houfc  in  the  parifh  of  St.  PiUr^ 

I  in 
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in  the  Ward  of  Cheap^  the  defendant  proved  it  to  be  in  the 

'N^rd  of  Farringdon  Within^  and  that  no  part  of  the  parifli 

of  St,  Peter  was  in  the  Ward  of  Cheapo  and  the  plaintiff  was 

nonfulted. 

*    But  if  the  plaintiff  declare  on  a  leafe  of  a  certain  date,  *  Efp.N.P.  459. 

though  his  proof  do  tiot  eSablifii  the  leafe  as  declared  on, 

yet  if  he  prove  a  good  and  fubfifting  leafe  at  the  time»  it 

will  be  fufficient, 

As  where  the  declaration  was  on  a  leafe  made  the  14th  4  Leon.  14. 
of  January^  30th  of  Eliz.  and  the   evidence  was   a  leafe 
fealed  the  13th  of  the  fame  year,  the  evidence  was  held  to 
be  good  ;  for  if  it  was  a  leafe  fealed  the  i3tb,  it  was  a  good 
leafe  on  the  i4ih* 

The  roles  refpe£ling  notice  to  quit,  before  a  tenant  at 
will,  or  more  correftly  fpeaking,  a  yearly  tenant,  can  be 
cafied  of  his  poffeflion,  and  what  will  amount  to  a  waiver 
of  it  pointedly  apply  to  the  prefent  fubjefl ;  for  a  tenancy 
muft  be  determined  before  the  day  of  the  dcmife  laid  in 
the  declaration :  we  refer  the  reader  for  information  on  thefe 
points  to  the  feventh  chapter  of  this  work,  where  they  oc- 
cur as  conne£led  with  the  tenancy  from  year  to  year* 

An  ejeQment  is  a   poffeffory  aflion,  in  which  almoft  all  i  Bur.  90. 
titles  to  land  are  tried. — ^Whether  the  party's  title  be  to  an 
eftate  in  fee,  fee-tail,  for  life,  or  for  years,  the  remedy  is  by 
one  and  the  fame  aflion;  and  it  is  now  almoft  the  only  re-  2  Bur.  667, 
medyin  prafticefor  recovering  land  wrongfully  wlth-held. 

In  this  adion  therefore,  titles  to  lands  arifing  under  wills 
are  tried. — Thefe  for  the  moft  part  are  cafes  brought  by  the 
beir  at  law  again  ft  the  devifee,  or  againft  the  perfon  who 
claims  to  be  heir  at  law,  on  the  ground  of  baftardy;  or  by    ' 
a  devifee  claiming  an  eftate  under  a  will. 

Where  one  brings  an  ejeSment  as  heir  at  law,  he  ought  2  Bl.  R.  109^ 
properly  to  make  out  a  regular  pedigree  from  the  anceftor 
under  whom  he  claims :  mere  report  of  rclationfhip,  or  fup- 
pofition,  are  not  fufficient ;  for  if  fuch  evidence  were  ad- 
mitted, the  eftate  might  be  carried  contrary  to  the  rules  of 
dcfcent;  as  for  example,  to  thepsiternal,  inftead  of  the  ma- 
ternal line* 

Jn  ejeflments  againft  devifees,  or  their  heirs,  the  matter  a  Efp.N.  P.4«7. 

C  c  turns 
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turns  on  the  due  execution  of  the  will ;  on  the  te&aior^s 
capacity  to  devife ;  or  on  the  legality  of  the  devife  itfeff. 
&un.E;jea.357.  As  thisa£lion  fometimes  turns  upon  the  queftion  of  mar- 
riage, it  may  be  obferved,  that  marriages  in  fa£l  may  be 
proved  either  by  the  regiftcr  or  a  copy  of  it,  or  by  viva 
voce  evidence  of  the  ceremony  corroborated  by  circum- 
4 Bur.  2058.      fiances  identifying  the  parties.     It  is  not  rieceflary  however, 

to  prove,  a  marriage  in  fa£l:  a  reputed  marriage  will  be 
fufficient;  and  that  maybe  fubftantiated  by  cohabitation,  . 
reputation,  or  other  circumflances,  from  which  a  marriage 
jhid.  360.        may  be  inferred;  and  whoever  wiflies  to  impeach  a  mar- 
riage, muil  (hew  wherein  it  was  irregular* 
Pull.  N.P.  a94*      With  refpeft  to  cohabitation,  it  is  the  pra6lice  to  admit 
evidence  of  what  the  parties  have  been  heard  to  fay  as  to 
their  being  or  not  being  married. 
Run.Ejea,2£5.       If  the  leflbr  of  the  plaintiflf  claim^  title  as  guardian  in/o.» 
cage,  he  may  be  called  upon  to  prove  that  the  infant  is  not 
fourteen  years  of  age. 
sSeii.  Praa.  In  ejeflment  of  tenants  of  the  mortgagor,  he  defended, 

*'croiDp.Praa.  ^^^  ^^^  plaintiff  proved  the  mortgage  only,  which  proof 
'94*  was  held  not  to  bp  fuQcient ;  for  he  ibould  have  proved 

fhe  lands  to  be  in  poffeflion  of  the  perfons  to  whom  the  , 
eje£lments    were   delivered,    as  the    defendant   only  ad- 
mits himfelf  to  be  landlord  to  them  of  lands  in  tbeiJT  pof- 
feflion. 
Bull.  N.P.104.      If  tenant  by  clegii  be  leffor  of  the  plaintiff,  it  will  be;  ne- 

ceffary  for  him  to  prove  the  judgment,  the  elegit  taken  out 

upon  it,  and  the  inquifition  and  return  thereupon,  by  which 

the  land  in  queftion  is  affigned  to  him ;  and  if  by  that  it  ap. 

Salk,  563.         pear,  thjit  more  than  a  moiety  wiis  extended,  he  cannot  re- 

iLd.Haym..7i8  ^.^ve^,  for  it  would  be  ip/ofaSo  void,  and  npt  need  a  judg. 

ment  or  audita  querela  to  avoid  it. 
Bull.  N.  P.  104.  So,  in  ejeSment  by  the  conufee  of  a  ftatute-merchant,  he 
muft  prove  a  copy  of  the  fiatute,  and  of  the  capias  Ji  lacias 
returned,  and  the  extent  alfo  returned,  and  alfo  the  liberate 
returned ;  for  though  by  the  return  of  the  extent  an  interefl 
is  vetted  in  the  conufee,  yet  the  aflual  ppffeffion  of  the  in- 
tereft  is  by  the  liberate:  for  an  extent  gives  only  a  poffcf- 
$on  in  l4W* 

la 
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In  ejeftment  for  a  copyhold  on  a  forfeiture,  the  plaintiff  liid.  107. 
ought  to  prove  that  bis  leflTor  is  lord  and  the  defendant  a  co- 
pyholder, and  that  he  committed  a  forfeiture ;  but  the  pre- 
fentment  of  the  forfeiture  need  not  be  proved,  nor  the  en- 
try or  feizure  of  the  lord  for  the  forfeiture. 

If  an  eje£lment  be  brought  agalnft  the  leflee  for  years  of  Wd. 
a  copyholder  (relying  upon  the  leafe  as  a  forfeiture)  the 
plaintiff  muft  prove  an  adual  admittance  of  the  copyholder; 
and  it  will  not  be  fufiicient  to  prove  the  father  admitted  and 
that  itdefcended  to  the  defendant's  leffor  as  fon  and  heir^, 
and  that  be  had  paid  quit  i^ents :  for  a  copyholder  cannot 
make  a  leafe  except  to  try  a  title,  before  admittance  and  an 
adual  entry;  and  therefore  if  after  admittance  he  were  to    ' 
f4irrender  without  making  an  a£lual  entry,  thie  furrender 
would  be  void. 

The  recital  of  the  will  in  the  copy  of  the  admittance,  is  mj,  108. 
good  evidence  of  the  devife  againft  the  lord  or  any  other 
firanger.     But  if  the  fuit  be  between  the  heir  of  the  copy- 
holder and  the  devifee,  the  will  itfelf  ought  to  be  produced. 

Whether  copyholds  are  within  the  flatute  againft  fraudu-  j^.j 
lent  conveyances,  and  therefore  the  plaintiff  claiming  under  Dougi-  7'^  «i* 
a  voluntary  conveyance  fhall  prevail   againft, a  defendant 
claiming  under  a  fubfequent  purchafe  for  a  valuable  con« 
fideration,  is  doubtful. 

If  the  truftees  of  a  public  turnpike  aS,  which  empowers 
them  to  ereSi  toll-houfe  and  to  mortgage,  and  which  declares 
that  there  (hall  be  no  priority  among  the  creditors,  have  made 
a  mortgage  of  the  toll-houfes  and  gates,  which  is  not  within 
their  power,  and  an  ejedment  is  brought  againft  them  by 
the  mortgagee,  they  are  not  eftopped  by  their  deed  from  in- 
fitting  that  the  Aft  gives  them  no  fuch  power  :  for  the  ge- 
neral  principle,  that  the  party  granting  is  eftopped  by  his 
deed  to  fay  that  he  had  no  intereft,  does  not  apply  where 
truftees  are  afting  not  for  their  own  benefit,  but  for  that  of 
the  public,  befides  the  deed  cannot  bperate  in  dired  oppo- 
fition  of  an  Aft  of  Parliament  which  negatives  the  eftoppel; 
and  this  being  a  Public  Aft  the  Court  are  bound  to  take  no- 
tice that  the  truftees  had  no  fuch  power. 

With  refpeft  to  witneffes,  in  general  a  witnefs  muft  tcf- 
tify  from  bis  own  knowledge  of  the  faft  which  he  is  called 

C  ^  ^  upon 
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upon  to  prove;  but  he  may  aflift  hU  tncmor)',  as  to  ihe  cir- 
cumllance,  by  mtmoranda  taken  at  the  time ;  yet  ii  he  does 
not  rpeak  from  any  recolleSion  which  he  hai,  but  merely 
from  fuch  memoranda,  the  original  minutes  muQ  be  pro- 
duced by  him  at  the  time  of  examination. 
Cowp,  «»i.  The  tenant  is  incompetent  to  prove  the  fa£l  of  pofreflion; 

for  he  cannot  be  permitted  to  fupport  his  own  poil'cJIiun, 
by  his  own  te&imooy;  bcGdes-  he  is  liable  for  the  mcfoe 
profits. 
3T.R.  309.  But  wherc'a  witnefs  produced  to  prove  the  leafe  was  ob. 

IT.  R  4.*  jefled  to  becaofe  he  bad  the  inheritance  in  the  land  de- 
mifed,  it  'being  anfwered  that  both  parties  claimed  under 
the  fame  pcrfbo,  he  was  admitted  to  give  evidence :  for  un- 
der circumAances  between  indifFerent  perfons,  and  where 
he  has  not  any  intereft  in  the  qucftion,  the  lan4Lord  is  a  com- 
petent wittiefs  to  prove  the  terms  of  his  own  demife. 
sT,S.j].  Declarations   by  tenants  are  admidtble  evidence  after 

their  death,  to  (hew  (hat  a  certain  piece  of  land  is  parcel  of 
the  eftate  which  they  occupied  ;  and  proof  that  they  exer- 
cifed  a£ls  of  ownerfhip  in  it  (not  refilled  by  contrary  evj. 
dence,)  is  dccifive.— r-Whether  parcel  or  not,  it  always  mai< 
ter  of  evidence. 
XiJ.  IE,  ^i  where  the  plain  tiff  claimed  as  devifec  in  remainder  un- 

der a  will  twenty-fcvcn  years  before,  under  which  there. 
was  no  poGTeHion,  declarations  by  the  trnant  who  was  in 
ppCTellion  A  that  time,  that  he  held  as  tenant  to  the  devifpr, 
are  admiflible  evidence  to  prove  feiljn  in  the  devifor. 
1  P.  Vmi.  187,  So,  a  grantee  when  he  appears  to  be  a  bare  iruftce  is  a 
'*"■  good  witnefs  to  prove  the  execution  of  the  deed  to  himfelf.  , 

Saik.iBj.  An  heir  apparent  liiay  be  a  witnefs  conceining  the  title 

pf  the  land,  but  the  remainder-man  cannot,  for  be  has  a  pre. 
fent  efldte  in  the  lanij;  but  the.heirlhip  of  the  heir  is  a 
mere  contingency.   So,  leaaot  in-tail,  remainder-tnrrail,  he 
in  remainder  cannpt  be  awiinels  concerning  the  title  of 
efe  lands ;  for  he  haj  an  eftate  fuch  as  it  is. 
As  to  executors,  an  executor  may  be  a  witnefs  lira  caufe 
incerning  the  ellate  if  he  have  not  the  furplufage  givei^ 
m  by  the  will. — It  is  clear  therefore,  that  an  excctiior  in 
lA  may  be  a  witnefs :  and  it  is  now  held  to  be  no  objec- 
m  to  an  executor's  tefiiioony,  that  he  inay  be  liable  ta  ac. 

tions 
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tions  as  executor  de  /on  tort.  So  an  executor  who  takes 
not  any  beneficial  intereft  is  a  competent  witnefs  to  prove 
the  fanity  ofhis  teftator. 

A  perfon  who  had  fold  the  inheritance  without  any  cO"  i  Str,  445. 
venant  for  good  title  or  warranty  was  allowed  to  be  a  wit* 
nefs  to  prove  the  title  of  the  vendee. 

Hafband  and  wife  cannot  in  any  [civil]  cafe  be  admitted  4T.  R.  6rS. 
as  witnefles  For  of  again  (I  each  other;  this  is  now  confidered  *T.  R.268. 
as  a  fettled  principle  of  law. 

A  clerk  of  the  Poft-Office  accuftomed  to  infpe£l  franks  4T.  R.  497. 
for  the  deteftion  of  forgeries,  may  be  examined  as  a  witnefs 
to  prove  that  the  hand  writing  of  an  inftrument  is  an  imi- 
tated and  not  a  natural  hand,  and  alfo  to  prove  that  two 
writings  fiifpeSed  to  be  imitated  hands  were  written  by  the 
fame  peffon. 

With  refpefl  to  the  objeftlon  of  intereft,  which  if  fub*  poug.  141. 
ftantiated,  applies  to  the  competency  of  a  witnefs,  if  a  per- 
fon who  is  interefledy  execute  a  furrender  orreleafe  of  his 
intereft,  he  may  be  examined  as  a  witnefs,  although  the 
party  refufe 'to  acce'pt  the  furrender,  or  releafe :  for  every 
objcftion  of  intereft  proceeds  on  the-  prefumption  that  it  . 
may  bias  the  mind  of  the  witnefs;  but  this  prefumption  is 
taken  away  by  proof  of  his  having  done  all  in  his  power  to 
get  rid  of  the  intereft* 

An  objeflion  to"  the  competency  of  a  witnefs  (hould  be  thid.  140; 
firft  made  at  the  trial;  for  if  made  then,  it  may  be  fhewn  to 
have  been  releafed,  or  otherwife  done  away:  therefore  on  iT.  R. -Jif. 
motion  for  a  new  trial,  noobjeftion  to  a  witnefs  can  be  re-  f  i|1'r,^^45V*' 
ceived,  which  was  not  made    at  the  trial.     Nay,  an  ob- 
jeftlon  to  the  competency  of  witneffcs  difcovered  after  trial, 
is  not  fufHcient  ground,  of  itfelf,  for  granting  a  new  trial  ; 
though  it  may  have  fome  weight,  if  the  applicant  appears  to 
have  merits :  and  though  the  objeflion  appears  to  be  prcy- 
perly  made  at  the  trial,  yet  in  cafe  of  doubt,  it  is  ufual  to 
apply  to  the  credit,  rather  than  the  competency  of  a  witnefs* 

Refpefling  the  weight  as  evidence  of  a  furvey  of  lands,  it  «  Str.  95. 
IS  laid  dgwn  generally  by  Lord  C.  B.  Gilbert^  that   an  old 
terrier  or  furvey  of  a  manor,  whether  ecclefiaftical  or  tem- 
poral, may  be  given  in  evidence,  for  there  are  no  other  ways 
of  afcertaining  the  old  tenures  or  boimdaries. 

C  c  3  But 
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ihid.  But  this  opinion  feems  lo  relate,  with  regard  to  terriers, 

to  fuch  as  are  figned,  not  only  by  the  parfon,  but  by  the 
church-wardens  and  fubftantial  inhabitants  of  the  pariOi,  or 
at  lead  by  the  church-wardens,  not  being  of  the  parfon's  no« 
mination :  and,  in  refpe£l  of  furveys,  to  fuch  as  are  figned 
by  the  tenants  of  the  manor,  or  appear  to  have  been  made  at 
a  court  of  furvey.  For  then,  being  of  a  public  nature,  they 
cannot  be  fuppofed  to  have  been  framed,  and  attelled  to 
ferve  the  private  intereft  of  any  individual :  upon  which 
principle  alfo,  court  rolls,  or  at  Icafl  parifh  books  are  ad- 
.  mitted  in  evidence,  when  the  rights  of  third  perfons  are  con- 
cerned. 
Rid.  But  furveys,  although  of  a  private  nature,  have  been  ad- 

mitted in  evidence  where  circumftances  could  be  adduced 
to  (hew  the  improbability  of  their  being  taken  to  fcrve  any 
intcrefied  purpofe  in  the  maker. — ^Thus,  where  two  ma- 
nors were  in  the  hands  of  the  fame  perfon,  and  a  furvey 
was  taken,  and  afterwards  one  of  them  was  conveyed  to 
another  perfon^  and  after  a  long  time  there  were  difputes 
between  the  lords  of  the  two  manors^  this  old  furvey  was 
held  to  be  evidence*  So,  an  old  map  of  lands  was  allowed 
to  be  evidence;  as  when  it  came  along  with  the  writings  and 
agreed  with  the  boundaries  adjuiled  in  an  antient  purchafe. 
^id*  But  where  a  terrier  or  furvey  is  not  attended  with  fuch 

circumftances,  and  is  the  mere  private  memorial  of  the  party 
for  whom  it  is  made,  it  feems  only  admiflible  as  evidence 
againft  him. 
7T.  R.  117.  Where  a  landlord  has  a  right  to  enter  for  non-payment 

of  rent,  he  cannot  recover  in  eje£lmcnt  at  common-law, 
.unlefs  he  demand  the  rent  on  the  ^vj  on  which  it  became 
due :  nor  under  the  flatute  4  G.  2.  if  fufficient  diftrefs  be 
on  the  premifles. 
4  T.  R.  497.  The  defendant  in  ejcQment  is  entitled  to  the  general  re- 

ply, where  the  plaintifi* claiming  by  defcent,  proves  his  pe- 
digree and  fiops,  and  the  defendant  fets  up  a  new  cafe  in 
his  defence,  which  is  anfwered  by  evidence  on  the  part  of 
the  plaintiiF. 
OftheFtrdia.  With  refpcft  to  the  verdiS,  the  plaintiff  (hall  recover  ac- 
cording to  the  title  that  he  makes  out,  though  not  confillent 

with 
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with  that  dated  in  the  declaration ;  for  the  trap  queftion  in 
an  ejefiment  is,  who  has  the  pofleflbry  right. 

Therefore,  where  the  plaintiff  declared  on  a  demife  for  ihij. 
feven  yfears,  but  had  title  to  five  only,  he  recovered  accord*  ^   *    •  '^' 
ing  to  his  title  notwithftanding. 

So,  the  plaintitf  may  recover  as  many  acres  as  he  proves  2Kfp.K.P.49o. 
title  to,  though  he  declare  for  more  t  and  though  the  declara-  *  ^^^  ^^o* 
tion  goes  for  feveral  things,  and  thefe  is  a  general  verdi6l ; 
though  the  declaration  be  bad  as  to  part,  yet  the  plaintiff 
may  recover  for  the  remainder. 

As,  where  eje£lment  was  '*  for  one  meffuage  or  tenement  Cfo.£liz.  iSC. 

and  four  acres  of  land  to  the  fame  belonging ;"  the  words 

to  the  fame  belonging,"  were  held  to  be  void;  for  land 
cannot  properly  belong  to  a  houfe,  and  then  it  is  as  a  de- 
claration of  a  meffuage  or  tenement,  and  four  acres  of 
land ;  which  though  it  be  void  for  the  firft,  it  is  good  for  the  ^ 

land:  whereupon  the  plaintiff  releafed  the  damages  and  for 
the  four  acres  had  judgment. 

In  a  recovery  in  ejeftment  of  one  hundred  acres  of  land,  Dyer,  47.  «* 
twenty  of  pafture,  (3c.  without  mention  of  any  houfe  or 
garden,  it  was  neverthelefs  held  that  the  plaintiff  (hould 
recover  all  the  eredions  thereon. 

The  maxim  however  that  cujus  tjl/olum^  ejus  eft  ufque  ad  t  t.  R.  ror. 
calum  tt ad  inferos^  does  not  apply  in  every  cafe:  for  it  '""^'  ^^^ 
has  been  adjudged,  that  a  demife  of  prcmiffes  mWefiminfter^ 
late  in  the  occupation  of  A.  particularly  defcribing  them, 
part  of  which  was  a  yard,  did^not  pafs  a  cellar  fi'tuate  un- 
der that  yard  which  was  then  in  the  occupation  of  5.  an- 
other tenant  of  the  leffor. 

A  verdift  cures  a  defeft  in  fetting  out  the  title,  though  3  Wtif.  175- 
it  cannot  cure  a  defe£live  title. 

After  verdift,  if  the  objeftion  be  grounded  upon,  the  mere  md. 
miftake  of  the  clerk  or  a  trifling  nicety,  there  is  no  need  of 
any  aftual  amendment  at  all,  the  Court  will  overlook  the 
exception. 

This  diftinftion  therefore  mud  be  attended  to:»  if  there  Rut1.Ejea.23s* 
be  only  evidence  at  the  trial  upon  fuch  of  the  counts  as  are 
good  and  confident,  a  general  verdift  may  be  altered  by  the 
notes  of  the  Judge,  and  entered  only  on  thofe  counts  ;  but 
if  there  be  any  evidence  applicable  to  the  other  bad  or  in- 

C  c  4  confident 
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conCftent  cotuats,  the  pojlea  cannot  be  amended :  the  only 
remedy  then  is  by  a  venire  de  nov0»  ' 

0/theJudg^       *Y\it  judgment  in  eje£lment  is  a  recovery  of  thepoflef- 

I  Bur.  tx4;  (ion,  (not  ofthefeifin  or  freehold)  wiihoat  prejudice  to  the 
right  as  it  may  afterwards  appear,  even  between  the  parties* 
Ue  who  enters  under  it,  in  truth  and  fubftance  can  only 
be  pofTeiTed  according  to  right,  prout  lex  paftulat.  If  he 
has  a  freehold,  he  is  in  as  a  freeholder.  If  he  has  a  chat* 
tel  intereft,  he  is  in  as  a  termor;  and  in  refpefk  of  the  free* 
hold,  his  poflefTion  enures  according  to  right,  if  he  haa 
no  title»  he  is  in  aa  a  trefpaSer ;  and  without  any  re-entry 
by  the  true  owner,  is  liable  to  account  for.  the  profits. 

Hid,  366^  326.       Where  the  plaintiff  declares  for  the  whole  of  certain 

premiffes  of  which  he  recovered  a  moiety  only,  the  ]udg« 
mentfhould  not  be  for  a  moiety  only,  but  that  the  plaintiff 
recover  his  term  ;  and  he  muft  taLe  out  execution  for  no 
more  than  he  has  a  right  to  recover; 

ftun.Ejca.402.  The  judgment  is  either  againll  the  cafual  eje£lor,  or 
againft  the  tenant,  upon  a  verdi&;  the  former  is  generally 
befoYe,  the  latter  always  after,  an  appearance* 

I  srr.  531.  Thg  cafual  eje£lor  can  in  no  cafe  confefs  a  verdi£). 

Run.Ejea.403.      If  judgment  be  regularly  iigned,  but  without  lofs  of  trial, 

it  may  be  fet  afide  on  payment  of  cods,  and  uking  notice 
of  trial. 

When  the  landlord  is  admitted  defendant  inftead  of  the 
tenant,  the  judgment  is  entered  againft  the  cafual  ejedor, 
with  a  flay  of  execution  till  further  order :  if  the  landlord 
be  afterwards  nonfuited  for  not  confefling  leafe,  &c.  or  if  a 
verdi£l  be  given  againft  him  upon  the  trial,  the  plaintiff 
muft  move  for  leave  to  take  out  execution  againft  the  ca>- 

^       .  fual  eje£lor  ;  and  the  day  of  (hewing  caufe  againft  the  mo- 

tion is  the  proper  time  for  the  landlord  to  make  his  fiand 
againA  the  plaintiff's  ts^king  out  execution  and  getting  into 

Q,  Str.  1241.  pofTeffion.  It  has  however  been  held,  that  he  may  bring  a 
writ  of  error,  which  would  be  a  fufficient  reafon  againft 
taking  out  execution. 

The  plaintiff  cannot  have  judgment  againil  the  cafual 
cjeflor,  till  common  bail  is  filed. 

a  T.  R.  779.  When  the  plaintiff  is  nonfuited  at  the  trial  for  want  of  the 
defendant's  confefling  leafe,  i^c.  he  is  not  enticed  to  fig<i 

judgment 
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judgment  againft  the  cafual  eie£h>r,  till  the  poflea  comes  in 
on  the  day  in  bank. 

The  damages  in  ejefiment  are  merely  nominal,  the  reco-  0////^  Da* 
very  of  ihe  term  being  the  obje£l  of  the  aflion.  mages. 

Where  an  a3ion  of  eje£lmeat  and  an  adion  of  aflault  Rttii.£j<^x44. 
and  battery  were  joined,  in  the  fame  writ,*  after  verdid  it 
was  moved  in.arreft  of  judgment:  becaufe  the  battery  was 
joined  with  the  ejedment,  and  the  damages  being  entire, 
the  plaintiff  could  not  releafethe  damages  in  the  battery, 
to  take  judgment,  and  execution  in  ejefiment.  Thereafon 
is,  that  where  the  damages  are  entire,  it  does  not  appear  ' 

that  the  plaintiff  recovered  by  any  title  in  ejedment ;  and 
therefore  it  cannot  be  feen  by  the  Court,  whether  thofe 
two  a£lions  were  not  originally  joined,  that  the  plaintiff 
might  hate  a  recovery  in  one,  to  fave  his  cofts  in  the  other. 
But  where  the  damages  are  given  feverally,  it  appears  that 
the  plaintiff  had  a  title  in  both  cafes ;  and  therefore  if  he  . 
releafe  his  damages  in  battery,  which  was  misjoined  with 
the  ejjedment,  there  is  no  reafon  why  be  (bould  not  take 
his  judgment  in  eje3ment:  for  though  the  Court  muft 
judge  the  joinder  of  the  adion  to  be  bad,  where  it  appears 
to  be  a  contrivance  to  fave  cofts,  which  is  the  roifchief  of 
joining  different  adions ;  yet  where  there  appears  to  be 
-  good  caufe  in  both  cafes,  the  joinder  of  the  a6lion  is  cured 
by  the  releafe,  for  the  plaintiff  Qiould  ha?e  judgment  ac* 
^cording  to  his  right. 

Incident  to  the  judgment  are  the  cofts,  or  expences  of  o/tie  Ccstu 
the  adion,  which  are   therefore,  as  next  in  order,  to  be 
treated  of. 

If  the  tenant  do  not  appear,  and  judgment  be  confc-  Run.Ejeft.  414. 
quently  entered  againft  the  cafual  ejefior,  the  plaintiff  has 
no  other. remedy. for  his  cofts,  than  by  his  adion  for  the 
mefne  profits;  in  which  they  are  recoverable  againft  the 
tenant,  as  confequential  damages. 

But  if  the  tenant  appear,  and  be  made  defendant,  under  u/j  415, 
the  ufual  terms  of  confeffing  leafe,  &c>  and  afterwards,  at 
the  trial,  refufes  to  make  that  confeflion,  he  is  liable>  upon 
the  rule  by  which*  he  was  made  defendant,  to  the  payment 
of  cofts;  which  if  not  paid,  an  attachment  lies  againft 
bim:  andtbisisall  llie  remedy  which  the  plaintiff  has  for 

bis 
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bis  coftsi  if  he  be  nonfuited  by  the  defendant  not  conFefling 
leafe,  0c.  If  the  tenant  appear,  confefs  leafe,  &c.  and  a 
vcrdifl  be  given  againft  him  upon  the  trial,  the  judgment 
is  entered  againft  the  tenant;  on  which  judgment  the  plain* 
tiff  may  takeout  execution,  as  in  ordinary  cafes:  for  this  is 
not  a  cafe  provided  for  by  the  rule. 

llii.  4x6.  Where  a  verdxft  is  given  for  the  defendant,  or  the  plain- 

tiff be  nonfuited  for  any  other  caufe  than  that  of  not  con-* 
fefliflg  leafe,  &c.  the  defendant  muft  tax  his  cofls  on  the 
poftea^  as  in  other  a£lions ;  and  fue  out  a  capias  ai  fails • 
faciendum  for  the  fame  againft  the  plaintiff,  which  he  muft 
fhew,  under  feal,  to  the  plaintiff's  leffor,  and  at  the  fame 
time  ferve  htm  with  a  copy  of  the  confent  rule ;  then  if  the 
*  leffor,  being  required,  refufe  to' pay  the  cofts,  the  Courts 
on  motion,  will  grant  an  attachment  againft  him. 

iMod.  309.  Though  the  plaintiff  in  ejeflment  be  but  nominal,  yet  if 

he  be  not  found,  or  be  not  able  to  pay  the  cojls,  the  attor- 
ney is  liable,  and  may  be  committed  until  he  pay  them,  or 
produce  a  fufficient  plaintiff. 

Ilun.Ejea.4I^^     So,  if  a  ftranger  carry  on  a  fuit  in  another's  name,  who 

has  title,  and  yet  is  fo  poor  that  he  cannot  pay  the  cofts;  in 
cafe  he  fail,  the  Court,  On  affidavit  of  the  circumftances, 
will  order  the  perfon  who  carried  on  the  fuit  to  pay  cofts 
to  the  defendant* 

So,  where  baron  and  feme  were  leffors,  and  the  baron 
died  after  entering  into  the  rule,  the  feme  was  notwith- 
ftaiiding  held  liable  to  the  payment  of  cofts;  becaufe  they 
were  to  be  paid  by  the  leffors  of  the  plaintiff,  and  both  of 
them  were  in  the  leafe. 

If  the  plaintiff  has  a  verdi£l  in  eje£lment,  and  cofts  are 
taxed,  and  an  attachment  iffues  for  non-payment  of  them, 
the  defendant  ftiall  not  have  an  eje£lment  againft  the  plain* 
tiff,  in  the  fame  Court,  till  he  has  paid  thofe  cofts:  and  the 
Courts  conlider  an  ejedment  in  another,  in  the  fame  light 
.  as  a  former  ^je£lment  in  the  fame  Court ;  and  will  ftay 
proceedings  in  a  new  eje£lment  till  the  cofts  of  the  former 
be  paid,  as  well  where  the  former  eje^ment  was  in  another, 
as  where  it  was  in  the  fame  Court. 

iBl.  R.  1158.        Proceedings  in  ejedment  were  ftayed' by  the  Court  of 

Common  Pleas,  after  a  long  delay,  the  day  before  trial, 

till 
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till  the  cofts  of  a  former  ejefiment  in  the  King's  Bench 
were  paid* 

So,  proceedings  were  ftayed  in  an  eje&ment  by  a  fraudu«  •^*'''*  ix8i. 
knt  affignee  of  an  infolvent  debtor,  till  the  cofts  of  former 
eje£lment8  brought  by  the  debtor  himfelf  were  paid. 

So,   proceedings  were  flayed  even  till  the  cofts  were /i^  i/.  904. 
paid  of  a  former  ejefiment,  in  whicli  the  leflbr  of  the 
plaintiiF  never  entered  into  the  confent  rule. 

Yet  where  a  verdi£l  in  a  former  eje£lment  had  been  for  4  Mod.  379. 
the  plaintiff,  who,  upon  the  defendant  bringing  the  a£lion 
againft  him,  prayed  for  cofts  before  he  (hould  be  compelled 
to  plead  to  the  new  afiion,  it   was  denied,  becaufe  the 
verdifi;  being  for  him,  he  had  no  vexation :  but  if  it  had 
been  againft  him,  or  he  had  been  nonfuited,  he  (hould  not 
have  brought  another  a£lion  before  the  cofts  of  the  firft  had 
been  paid,  becaufe  it  was  a  vexation  to  bring  a  new  a£lion. —  Salk.  s^S. 
No  new  eje£lment,  however,  can  be  brought  by  the  de-  ^""-^J'^+Jo. 
fendant  after  a  recovery  againft  him,  till  he  has  quitted  the 
pofleflion,  or  the  tenant  have  attorned  to  the  plaintiff. 

Where  the  leflbr  of  the  plaintiff  was  in  cufiody  under  an  Hid. 
attachment  for  non-payment  of  cofts  in  a  former  ejeflraent, 
and  brought  a  new  eje£lment  upon  th^  fame  demife,  the 
Court  refufed  to  ftay  proceedings  therein,  till  the  cofts  of 
the  former  fliould  be  paid. 

In  ejeamcnt  againft  feveral,  the  plaintiff  has  his  elcftion  1  Str.  516. 
to  pay  cofts  to  which  of  the  defendants  he  pleafes. 

By  ftat.  %ii^W.^.  c.ii.  in  ejeftmcnt  againft  feveral,  if 
any  one  or  more  is  acquitted  by  vcrdift,  he  (hall  recover 
his  cofts  againft  the  plaintiff,  unlefs  the  Judge  (hall  certify 
in  open  Court  that  there  was  good  caufe  for  making  fuch 
perfon  a  defendant. 

This  being  an  ad!on  of  trefpafs,  if  the  Judge  before 
whom  it  is  tried  ftiall  certify  under  his  hand  on  the  back  of 
the  record,  that  the  freehold  or  title  of  the  land  came 
chiefly  in  queftion,  though  the  damages  are  under  40  jt. 
there  Ihall  be  the  full  cofts.  This  is  enaaed  by  ftats.  43  Eliz. 
tf.6.  %i  J.  I.e.  16.  22023C.  2.C.9.  J.  136. 

Touching  the  execution  of  the  judgment,  as  the  plaintiff  (y  ^^  Exeeu- 
in  eje£lment  recovers  only  the  poffeflion  of  the  property  in  /'*»• 
queftion,  execution  of  courfe  is  of  the  poffeffion  pnly.  .        T^^u^^'^z^^ 

*    The 
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aScii.  f*raA.         Thc  plaintiff  having  judgment  to  recover  his  term,  may 
*^^'  enter  without  fuing  out  a  writ  of  execution,  which  is  called 

zn  habere  facias' poJfeJfionem\  for"  where  the  land  recovered   _ 
is  certain,  the  recoverer  may  enter  at  his  own  peril,  and 
the  affiftance  of  the  (heriff  is  only  to  prefefve  the  peace. 
Uid,  The  ufual  and  Tegular  way  however  is  to  make  out  a  writ 

o\  habere  facias  pojfejjiontm^  which  being  engroffed,  figned^ 

and  fealed,  and  a  pracipe  being  made  out  for  it,  is  carried 

>        to  the  office  of  the  (heriff,  who  makes  out  a  warrant  thereon^ 

and  will  put  the  leffor  of  the  plaintiff  in  poffeffion.     It  has' 

4  Bur.  1970.      relation  ioihttefle;  therefore  if  tefted  the  laft  day  of  thd 

preceding  Term,  may  be  fued  out  though  the  leffor  of  the 

plaintiff  be  fince  dead. 
pun.Ejc<a.432.      The  plaintiff  muft  take  care  not  to  take  out  execution  for 
]i!iT'cz^'        ^^^^  than  he  had  right  to  recover:  and  in  order  that  thci 

5  Bur.  2673.       fberiff  may  not  Be  under  any  difficulty  in  executing  the 

writ  of  poffeffion,  the  praflice  now  is,  for  the  plaintiff  hlm- 
felf  not  merely  to  pomt  out  to  the  (heriff,  that  of  which  he 
is  to  deliver  him  poffeffion,  in  execution  of  the  writ,  but  td 
take  poffeffion  at  his  peril  of  that  only  to  which  be  has 
title ;  for  (hould  he  take  more  than  he  has  recovered  and 
fhewn  title  to,  the  Court  will,  in  a  fummary  way,  fet  it 
right. 

3  wiif.  49.  Therefore,  where  the  plaintiff  in  ejeQmcnt,  as  tenant  iii 

.common,  recovered  poffeffion  of  five-eighths  of  a  cottage^ 
with  the  appurtenances,  and  a  writ  of  poffeffion  was  exe- 
cuted by  th«  (heriff,  who  turned  the  tenant  out  of  poffeffion 
of  the  whole  and  locked  up  the  door,  as  appeared  by  affida- 
vit. Curia. — This  is  wrong;  the  writ  ought  to  have  pur- 
fued  the  verdift.  Let  there  be  a  rule  upon  the  (heriff,  and 
the  leffor  of  the  plaintiff  to  reftore  the  tenant  to  the  poffef' 
fion  of  three-eighth  parts  of  the  premiffes ;  otherwife  he 
would  be  forced  to  bring  another  ejeftment  for  the  fame. 

»«eli.Praa.203.      If  thcrcT  arc  feVeral  meffuages  in  poffeffion  of  different 

iRoU.Abr.886.  tenants,  the  {heriff  muft  go  to  all  their  houfes  and  turn  them 
out:  the  delivery  of  the  poffeffion  of  one  tenement  in  thc 
name  of  all,  is  not  fufficient. 

5C«.9i.  ^.  '^^^  words  of  the  writ  being  quod  habere  facias  pojfejji^ 

onem^  there  muft  be  a  full  and  aftual  poffeffion  given  by  the 
flieriff,  and  confequently  all  power  neceffary  for  this  end 

1  muft 
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muft  be  given  him :  if  iherefore  the  recovery  be  of  a  houfe, 
the  (heriff  may  juftify  breaking  open  the  door,  if  be  be'de- 
nied  entrance  by  the  tenant,  becaufe  the  writ  cannot  be 
otherwife  executed. 

If  the  officer  be  difturbed  in  the  execution  of  the  writ;  6  Mod.  27. 
the  Court  will,  on  affidavit  of  the  circumftances,  grant  an  s**'^'34*« 
attachment  i^ainft  tiie  party  whether  he  be  the  defendant 
or  a  llranger,  for  a  recent  ouiler  is  a  cqntempt;  and  the 
procefs  is  not  underftood  to  be  executed  completely,  till 
the  (heriff  and  his  officers  ^re  gone,  and  the  plaintiff  left  in     - 
quiet  poffclCon. 

If  therefore  the  (heriff  turn$  out  all  perfons  he  can  find  in  Leon.  145. 
the  houfe,  and  gives  the  plaintiff,  as  he  thinks,  quiet  pof- 
feffion,  and  after  the  (heriff  is  gone,  fome  perfons  appear 
to  be  lurking  in  the  houfe,  that  is  no  good  execution,  and 
the  plaintiff,  it  is  faid,  (hall  have  a  new  habere  facias  pof 
Jejjioncm. — The  new  writ  cannot  iffue,  until  the  return  of  R""-  EJ«^-43S' 
the  firft  be  expired. 

^n  attachment  was  granted  abfolute  in  the  firll  inftance,  %  Bi.  R.  892. 
againft  the  tenant  in  poffeffion,  on  affidavit  that  he  had  been 
.  ferved  with  a  rule  of  Court  made  abfolute  (or  delivering  up 
the  poffeffion,  and  had  refbfed  fo  to  do. 

The  law  feems,  however,  to  make  a  difference  where,  "«Kcb.779.7$5. 
after  poffeffion  given  either  on  the  habere  facias^  oft  by 
agreement  of  the  parties,  the  plaintiff  is  turned  out  of  pof- 
feffion by  the  defendant,  and  where  by  a  ftranger.  When 
it  is  done  by  the  defendant  himfctf,  the  plaintiff  may  have 
either  a  new  habere  facias^  or  an  attachment,  becaufe  the 
defendant  (hall  never,  by  his  own  a3,  keep  the  poffeffion 
which  the  plaintiff  has  recovered  from  him  by  due  courfe  of 
law.  But  where  a  (Iranger  turns  the  plaintiff  out  of  pof« 
feffion,  after  execution  fully  executed,  the  plaintifr  is  put  to 
his  new  aflion ;  or  to  an  indid:ment  for  the  forcible  entry, 
by  which  means  the  force  will  be  puui(hed,— ^The  reafon  is, 
that  the  title  was  never  tried  between  the  plaintiff  and  the 
ftranger,  who  poffibly  may  claim  the  land  by  a  title  para- 
mount to  that  of  the  plaintiff,  or  he  may  come  in  under 
him  J  and  then  the  recovery  and  execijtion  in  the  former 
a£[ioii  ought  not  to  hinder  the  ftranger  from  keeping  that 
poflTefliQn  tp  wbicl^  he  may  hav^  a  right.    Were  the  law. 

pth^fwife, 
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otherwifet  the  plaintiiF  might,  by  virtue  of  a  newkabere 
Jacias,  turn  out  even  his  own  tenants  who  come  in  after 

the  execution  is  executed,  whereas  the  pofTeflion  was  given 

him  only  againft  the  defendant  in  the  a£lton,  and  not  againft 

thofe  who  were  not  parties  to  the  fuit. 
RoU.  R.  410.         If  the  execution  go  to  the  (heriff  for  twenty  acres,  he 

muft  give  twenty  acres,  according  to  the  common  eftima- 

tion  of  the  country  where  the  lands  lie. 
X  Bur.  366.  As  the  plaintiff,  however,  is  to  fliew  the  (heriSF  the  pre- 

5  Hur.  1673.  ,  .  . 

mifles  to  which  he  has  title  and  to  take  pofleflion  rightly  at 
bis  perils  fuch  a  very  exa£l  defcription  is  not  necefTary  in 
this  a£lion,  as  in  a  precipe.  An  iflue  has  been  dire&ed  to 
try  whether  the  (heriflfhad  delivered  pofleflion  properly,  ac- 
cording to  the  recovery. 

Run.  Ej€A434.  At  this  day,  the  practice  is,  for  the  plaintiff  to  give  the 
iheriff  fecurity  to  indemnify  him  from  the  defendant,  and 
then  for  the  flieriff  to  give  execution  of  what  the  plaintiff 
demands. 

ftS€U.I>)raa.io4.  A  judgment  irregularly  obtained  was  fet  afide,  and  the 
poffeflion  that  had  been  given  upon  the  execution  ordered 
to  be  reilored:  but  the  leffor  of  the  plaintiff  (who  held  the 
poffeflion)  abfconding,  the  rule  became  ineffe3ual ;  where- 
upon it  was  moved  on  behalf  of  the  late  tenants,  for  a  writ 
of  reft-itution ;  which  the  Court  awarded  accordingly. 

tLd.R17m.806.      If  the  plaintiff  negleft  to  fuo  out  his  writ  of  poffeffion  for 

<  Mod.  s88.      a  year  and  a  day  after  judgment,  he  mult  revive  the  judg- 

*  ^*  mtnt  hy  Jcirejacias^  as  in  other  cafes,  clfc  the  Court  will 

award  a  reftitution  quare  erronici  emanatnt:  unlefs  the  flay 

•  of  execution  be  by  confent  of  the  parties  for  the  year,  not 

for  lefs  time,  com.Jim.  or  the  defendant  brings  error  and  it 

afterwards  nonfuited. 

z  Str  301.  But  if  the  delay  be  by  injun3ion  of  the  Court  of  Chan« 

i^dod.^288.  ^^^y»  there  muft  be  a /cire  facias;  for  an  injun&ion  not 
being  a  matter  of  record,  a  Court  of  law  will  not  take  no- 
tice  of  it ;  unlefs  the  party  has  taken  out  execution  within 
the  year,  and  continued  it  down  by  vicecomes  non  mifitbuve^ 
which  may  be  done  without  a  breach. 

Run.  Ejca  449.       If  *he  plaintiff  die  within  a  year  and  a  day,  his  executors 

cannot  take  out  execution  without  ^  fcirc  f acids,  for  they 
are  not  parties  to  the  judgment;  though  if  execution  has^ 

beeix 
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been  regularly  fued  out  in  the  life-time  of  the  teftator,  the 
Iheriff  may  execute  it  after  his  death ;  becaufe  the  authority 
is  from  the  Court,  and  not  from  the  party* 

If  after  judgment  and  before  execution,  the  defendant  in  sScn.Piaa.iQf. 
ejef^ment  dies,  and  dijcire  facias  goes,  itmuftbe  againftthe  3x2] 
terre-tenants  of  the  land  (and  the  heir  nuy  come  in  as 
terre-tenant,}  and  not  againft  the  executor,  without  naming 
bim  terre-tenant. 

Of  the  Writ  of  Error. 

9 

'  By  the  confent  rule,  as  has  b*een  before  obferved,  the  de-  Rua.BJea.104, 
fendant  undertakes  to  appear  and  receive  a  declaration  :  the 
neceflity,  therefore,  of  an  original  writ,  if  the  proceedings 
are  in  the  Common  Pleas,  is  fuperfeded;  becaufe  as  the 
tenant  is  to  appear  and  receive  a  declaration,  he  cannot  take 
advantage  of  the  want  of  an  original,  unlefs  in  a  writ  of 
error :  but  when  a  writ  of  error  is  brought,  the  plaintiff 
muft  file  an  original,  unlefs  it  be  after  verdid,  when  it  is 
helped  by  fiat.  38  Eliz.  r.  14. 

As  in  the  Common  Pleas  there  is  no  need  of  an  original,  mJ. 
(which  alfo  is  the  cafe  in  the  King's  Bench  when  the  pro* 
ceedings  are  by  original,)  fo  in  the  King's  Bench,  when  the 
proceedings  are  by  bill,  there  is  no  neceflity  for  a  latitat^ 
or  bill  of  eje£lment :  but  the  party  mufl  file  bail  before  he 
can  proceed.  He  muft  alfo  file  a  bill  of  ejedment  befides 
the  plea  roll,  in  cafe  a  writ  of  error  be  brought,  before 
errors  are  afligned.  The  reafpn  is,  that  the  Court  has  no 
authority  to  proceed  in  ejeftment  by  bill,  unlefs  the'de« 
fendant  be  in  ciiftody ;  therefore,  by  the  rule,  bail  is  or- 
dered to  be  filed,  that  the  Court  may  have  authority  to 
proceed. 

The  cafual  eje£lor  cannot  bring  error,  being  a  mere  no-  1Sen.Praa.105. 
minal  perfon ;  that  writ  therefote  can  only  be  brought  after  *   ^'  ^^'^' 
the  defendant  has  appeared,  and  confefled  leafe,  entry,  and 
oufter. 

.    So,  if  the  landlord  be  permitted  to  defend,  a  writ  of  Uid. 
error  cannot  ifl'ue  in  the  name  of  the  cafual  eje£lor. 

But  on  a  writ  of  error  from  an  inferior  Court,  in  the  Run.Ejca.  411. 
name  of  the  cafual  eje3or,  the  Court  wilt  not  order  a  non 
pros,  to  ht  entered,  though  his  releafe  of  errors  be  (hewn ; 

becaufe 
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becaofe  inferior  Courts  are  not  competent  to  proceed,  a» 
before  obferved,  by  a  rule  confeffing  leafe,  &r. 

^^  So,  if  an  infant  be  tenant  in  poffeflion,  and  judgment  be 

againft  the  cafual  cje&or ;  becaufe  no  laches  is  imputable 
to  an  infant* 

I  Bur.  its).  The  plaintiff  having  brought  a  writ  of  error  in  Parlia- 

ment, the  Court  obliged  him  to  enter  into  a  rule  not  to 
commit  wafte  or  dellru£lion  during  the  pendency  of  the 
writ.  The  defendant  did  not  pppofe  it;  and  alfo  juftified 
(to  400/.) 

By  fiat.  t6&  ij  C.2.  r.S.  j.  7.  it  is  enaBed,  That  no 
execution  fhali  be  ftayed  by  writ  of  error  upon  any  judg- 
ment after  verdiA  in  ejedment,  unlefs  the  plaintiff  in  error 
ihall  become  bound  in  a  reafonable  Turn  to  pay  the  plaintiff 
in  ejectment  aUfucfi  cofts,  damages,  and  fums  of  money,  a^ 
ihall  be  awarded  to  fuch  plaintiff  upon  judgment  being 
afiirraed,  or  on  a  nonfuit,  or  difcontinuance  had ;  and  in 
cafe  of  affirmance,  difcontinuance,  or  nonfuit,  the  Court 
may  iffue  a  writ  to  enquire  as  well  of  the  roefne  profits,  aa 
of  the  damages  by  any  wafte  committed  after  the  firfl  jud^ 
ment,  and  are  therefore  to  give  judgment,  and  award  exc»» 
cution  for  the  fame,  and  alfo  for  cofts  of  fuit. 

This  ^  reafonable  fum"  is  generally  double  the  rent. 
Under  this  fiatute  the  defendant  is  intitled  by  law  to  his 
writ  of  error,  if  he  offers  to  become  bound  as  the  ftatute 
direEb. 

4  Bur.  2501.  Therefore,   where   the   leffor    of   the  pluntiff   fwore 

that  the  defendant  was  infolveot,  and  alfo  that  he,  the 
leffor,  had  a  mortgage  upon  the  land  to  more  than  it  was. 
worth,  yet  the  Court  hdd  that  the  defendant  was  entitled 
to  his  writ  of  error,  he  becoming  bound  in  double  the  rent'. 

Hob.  5,  Nothing  (hall  be  affigned  for  error  that  will  make  it  nc- 

ceffary  to  go  again  into  the  title  of  the  premiffes. 

Of  the  ASion  of  EjeSmeni  where  the  FoffeJJion  is  vacant.*"- 
IVhere  a  Corporation  is  Leffor  of  the  Plaintijf: — and 
Where  the  ASion  is  comtnenced  in  an  inferior  Court. 

As  the  old  method  of  proceeding*in  this  a£lion,  by  fealing^ 
a  leafe  on  the  premifles,  mud  flill  be  reforted  to  in  thefe 
cafes,  we  have  thought  proper  to  notice  (hem  as  a  detached 
^ticle,  ^ 


^ 
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If  the  premiffes,  the  poffeffion  of  which  the  plaintiff  Run.  Ejoa.x48. 
Teeks  to  recover,  be  empty,  no  declaration  of  courfe  can 
be  delivered  or  affidavit  made  of  the  delivery  of  it,  and 
confequently  the  Court  cannot  proceed  to  give  judgment 
againft  the  cafual  ejeaor.— In  fuch  cafe  therefore  the  old  2ScU.P1aa.113, 
way  of  proceeding  muft  be  ftill  purfucd,  except  in  the  fingle 
inftance  of  landlord  and  tenant,  provided  for  by  ftat,  4G.  a. 

of  which  hereafter. 

This  is  done  by  entering  on.  the  premiffes,  and  aflually 
fealing  a  leafc  thereon,  either  in  perfon  or  by  attorney. 

If  the  former  method  is  preferred,  the  proceeding  is  thus:  i^^ 

A.  (the  perfon  claiming  title,)  muft  go  upon  the  land  be- 
fore the  effoin  day  of  the  Term,  and  there  feal  and  deliver  a 
leafe  to  B.  (any  friend  of  his,  as  tenant;)  and  at  the  fame 
time  deliver  him  poffeffion.  This  being  done,  get  C.  (any 
other  friend)  to  go  upon  tlie  premiffes,  and  turn  out  B.  the 
tenant,  by  thrufting  him  off  the  premiffes,  and  whilft  be 
continues  there  ferve  him  with  a  declaration  in  ejedmcnt, 
in  which  make  B.  the  tenant  the  plaintiff,  A.  (the  perfon 
claiming  title)  the  leffor,  and  C*  (the  aftual  ejeftor)  the  de- 
fendant,  and  declare  on  the  demife  in  the  leafe  and  fub- 
fcribe  a  notice  to  appear* 

The  declaration  is  the  fame  as  ufual,  only  the  real  per«  l^iJ.ii^ 
fons  are  made  parties,  inftead  of  ficlitious  names. 

In  order  to  get  judgment  in  the  Court  of  King's  Bench,  UiiL 
an  affidavit  muft  be  made  of  fealing  the  kafe,  and  of  the 
oufter  by  defendant,  and  of  aN  the  fa£ls.  This  is  indorfed 
to  move  for  judgment  againft  th^  cafual  ejeflor,  and  unlefs 
defendant  appear  and  enter  into  the  common  rule,  judg« 
ment  may  be  figned  as  on  a  common  ejeflment. — In  the 
Common  Pleas,  there  is  no  need  of  any  affidavit,  nor  any 
motion  for  judgment,  but  on  the  firft  day  of  Term,  give  a 
rule  to  plead  as  in  common  aflions,  and  if  no  appearance 
and  plea,  at  the  expiration  of  the  rule,  fign  judgment. 

If  the  landlord,  or  perfon  claiming  title,  does  not  wifli  j^y^^ 
to  enter  himfelf  and  feal  the  leafe,  he  may  do  it  by  attorney, 
and  the  proceedings  are  juft  the  fame ;  the  attorney  aSing 
as  the  principal  landlord,  « 

To  warrant  the  above  proceedings,  the  premiffes  muft  be 
Tacant;  they  niuft  be  wholly  deferted  by  the  tenant,  and 

D  d  the 
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the  leflbr  of  the  plaintiff  not  be  able  to  find  out  where  the 
tenant  is  to  ferve  him  with  an  ejeSment. 

ftStr.  1064.  Therefore,  where  the  leflee  of  a  public  houfe  took  ano- 

ther  and  removed  his  goods  and  family,  but  left  beer  in  the 
cellar:  and  rent  .being  in  arrear,  .the  landlord  fealed  a  leafe 
•  as  on  a  vacant  pofieflton,  delivered  an  e|e6lment,  and  (igned 
judgment,  which  was  fet  aGde,  the  lefTee  flUl  continuing  in 
pofleflion  ;  and  a  cafe  was  mentioned,  where  leaving  hay  in 
a  barn  at  Htndon  was  held  to  be  keeping  pofleflion.  It  fur- 
ther appeared  in  this  cafe,  that  the  attorney  for  the  plaiiitiflf 
-  knew  whither  the  leiTee  removed,  and  mi^ht  have  ferved 
him  perfonally,  which  could  not  be  done  upon  the  pre- 
mifl*es. — &o  in  the  cafe  of  a  renting  ground^  to  which  there 
is  no  houfe  or  barn,  if  it  be  known  where  the  tenant  lives, 
he  mull  be  ferved. 

Bull.N.  P.9(«  In  cafes  of  a  vacant  pofi*eflion,  no  perfon  claiming  title 
will  be  let  in  by  the  Couns  to  defend,  byt  he  that  can  (irft 
feal  a  leafe  onthe  premiOes  mud  obtain  pofleflion. '  The  per- 
fon therefore  claiming  title  mull  refort  to  his  new  eje£lment. 

imp.Pracr.  But  it  is  faid  that  a;iy  perfon  claiming  title  to  the  pre« 

fscUPract.217   '"^^'^s,  and  who  is  ufually  admitted  by  the  Court,  may 
with  leafe  appear  and  enter  into  the  common  rale  upon  mo- 
*  tion  made  for  that  purpofe.    But  quare  now? 

E'cBmenthm      ^^^^  ^  corporation  is  leflbr  of  the  plaintiff,  they  fliould 

Corjioraim.  regularly  execute  a  letter  of  attorney  authorizing  fome  per- 
fon to  enter  and  feal  a  leafe  on  the  land:  and  a  corporation 
cannot  make  an  attorney  or  bailiff  but  by  deed,  nor  appear 
but  by  making  a  proper  perfon  their  attorney  by  deed. 

Run.  EjcA.150.  ^^  *°  whether  the  leafe  on  which  they  declare  need  be 
by  deed,  it  feeras  immaterial :  for  where  the  declaration 
flated  the  leafe  to  have  been  made  to  the  plaintiflT  under  the 
common  feal  of  the  corporation,  it  was  obje3ed  .that  the 
leafe  ought  to  be  proved  \  but  the  obje£lion  was  over-ruled 
by  Lord  Kcnyon^  who  obferved  that,  by  the  common  rule 
and  appearance,  the  leafe  was  admitted  to  be  as  ftated. 

jj/^  If  a  corpcrratiop  be  aggregate  of  many,  they  may  fet 

ioxih  the  demife  in  the  declaration  without  mentioning  the 
Chriftian  names  of  thofe  who  conipofe  it;  but  if  the  c6rpo« 
ration  be  fole,  the  name  of  baptifm  muft  be  inferted ;  as  if 
the  demife  be  by  a  bifliop. 

Where 


' 
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Where  the  proceedings  ,are  in  an  inferior  Court,  the  Pr9eeeJings  in 
jpl^infiff  fnuft  proceed  by  a^pally  fealing  a  Jeafe  on  the  pre-  ^  infirm 
iDJITes,  and  the  4^fendant  tries  ^he  titU  in  the  name  of  the  Run.Ejea.  151, 
jCafual  eje£lor»  to  fave  expeitce :  for  inferior  Courts  are  not  '5>* 
^cojnpetent  to.  make^  rules  to  confefs  leafe,  entry  and  oufter, 
and  i(  they  were,  have  no  power,  to  enforce  obedience  to 
.iheip.   It  feems,  therefore,  that  if  the  defendant  in  an  inferior 
, Court  enter  into  a  rule  to  confefs  leafe,  ^c.  and  the  caufe 
,be  femoved  l^y  habeas  corpus^  and  the  Judge  of  the  inferior 
Coi^rt  grant  an  attachment  againft  the  defendant  for  difo- 
bediepce  to  the  rule,  the  fi^perior  Court  will  grant  an  attach- 
ment againft  the  Judge  for  exceeding  his  authority  ai^d 
obftrufking  the  couf fe  of  the  fuperior  Court. 

Jf  an  habeas  corpus  he  brought  to  remove  a  caufe  inejefl-  ^^'^-  i5<« 
ment  out  of  an  inferior  Court,  the  lands  lying  within  their 
jurifdifibion,  and  the  leflbr  of  the  plaintiff  feal  a  leafe  on  the 
premifles,  the  Courts  above  w,ill  grant  a  procedendo ;  becaufe 
the  title  to  the  land  is  local,  and  thc^refore  properly  within 
the  jurifdidion  of  the  Cotirt  lielow,  where,  if  it  proceed  re- 
gularly, it  will  not  be  prohibited:  but  if  the  leflbr  has  not 
fealed  a  leafe  on  the  premifles,  the  Courts  above  will  not 
grant  a  procedendo,  . 

So.  if  an  ejeflment  be  commenced  in  an  inferior  Court,  Uij. 
and  an  habeas  corpus  be  brought  to  remove  it,  and  the  plain- 
'  tiff  in  ejeftraent  declares  againft  the   cafual  cjeftar;  there 
niay  be  a  rule  to  confefs  Ieare,,G?c.  as  if  he  had  originally  de- 
clared in  the  Court  above,  and  the  Court  will  not  grant  a 
'procedendo* 

If  the  lands  lie  partly  within  the  cinque  ports,  and  partly  /^y^.  ,p, 
without,  the  defendant  cannot  plead  the  jurifdiflion  of  the 
cinque  ports^  above;  for  though  the  land  be  local,  yet  the 
dcmife  is  traufitory,  and  triable  any  where :  and  therefore 
though  the  plaintiff  may  lay  his  a6lion  for  chat  which  lies^ 
within  an  inferior  jurifdi£lion  in  the. Court  below,  if  he 
take  proper  meafures  for  the  purpofe,  yetif  he  will  proceed 
'  in  a  fuperior  Court,  as  the  demife  is  tranfitory,  the  de- 
Cendant  cannot  flop  his  proceeding,  becaufe  thofe  Courts 
have. competent  jurifdiSion. 

Section  III.  ^,0/ the  ASion  for Mefite  Profits. 
.  An  «eftment  being  a  feigijed.  aftion.  brpught  againft  a  ttmi.Ej«a.43«- 
p  ,^  D  d  2  nominal 
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nominal  defendant,  and  generally  on  a  Tuppofed  oufter,  is 
not  a  proper  a£lion  for  mefne  profits,  the  aAion  for  which 
is  wholly  dependant  upon  fads,  being  brought  againft  the 
real  tenant,  for  profits  which  he  has  a6lually  received.  lii 
the  one  cafe,  therefore,  the  damages  are  merely  nominal:  in 
the  other,  they  are  fuch  as  the  plainufF  has  fuftained  by  a 
real  injury;  and  the  fiflion  in  theTbrmer,  does  not,  in  any 

5  BU  Com.  105.  manner,  affe£l  the  latter :  the  verdift  in  ejefiment  having 
in  fa6l  eftabliOied  the  right  of  the  plaintiff  from  the  time 
that  his  title  accrued,  the  defendant  is  a  trefpafler,  and  the 
plaintiflP  is  entitled  to  recover  from  him  damages  for  hit 
unjuft  pofleflion,  equal  to  the  value  of  the  lands  during  that 
time;  though  this  point  is  not  fettled,  but  the  quanium  de* 
pends  upon  circumflances. 

Ru11.Ejca.438.  This  a£lion,  therefore,  refults  from  the  recovciy  iil 
eje3ment :  it  is  aii  aflion  of  trefpafs  viet  armis^  brought  hf 
the  leflbr  of  the  plaintiff,  in  his  own  name,  or  in  the  name 
of  the  nominal  leffce  (for  it  may  be  brought  in  that  of  either) 
againfl  the  tenant  in  polfcflion,  to  recover  the  value  of  pro« 
£ts  unjuflly  received  by  the  latter,  in  confequence  of  the 
oufter  complained  of  in  the  ejeftmetit.-^It  is  ufually  bl^ought 
by  the  leflbr  of  the  plaintiiTin  his  own  name«  and  in  that 
cafe,  on  proving  a  good  title  in  himfelf  and  ati  a&ua)  oufier 
and  perception  of  profits  by  the  defendatit  antecedent  to 
the  demife  and  oufier  in  eje£lment,  he  wilt  recover  damages 
for  thofe  profits :  they  are  feldom,  however,  an  objed  of 
litigation^  as  the  demife. and  oufter  are  generally  laid  food 
after  the  tinie  when  the  leffor's  utle  accraed. 

/A//.  4394  If  the  a£lioh  be  brought  in  the  name  of  the  nominal  ptain«« 

.  .  9.  ^.g.^  ^^^  Court,  on  application,  will  ftay  the  fuit  till  fecurity 
be  given  for  anfwering  the  cofls;  but  will  not  permit  fuch 
a  plaintiff  to  releafe  the  aClion ;  his  releafe  therefore  hai 
been  fet  afide  as  a  contempt  of  Court:  and  there  is  no  dif« 
tindion  between  a  judgment  in  ejedment  upon  a  verdift,  or 
by  default ;  for  in  the  one  cafe,  the  right  of  the  plaintiff  it 
tried  and  determined  againil  the  defendant,  and  in  the  other 
it  is  confeffed* 

|WUf.  ui.  Touching  the  quantum  of  damages  given  by  the  jury  tfi 

this  action,  they  are  not  bound  by  the  amount  of  the  rent^ 
but  may  gvfctxtra  damages;  indeed  four  times  the  taluo 

of 
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of  the  mefne  profits  have  been  known  to  be  given  in  this  fort 

of  afiion  of  trefpafs:  and  after  judgment^  by  default,   the 

cofts  in  ejeAment  being  recoverable  are  ufually  declared  Bull,  n.P.  SS. 

for  as  damages  in  this  aAion  for  mefne  profits. 

The  plaintiff  can  recover  no  Farther  cofts  in  this  adion  i  Efp.  R,  35S. 
than  were  taxed  in  the  ejcftmcnt,  if  it  were  regularly  de- 
fended :  but  it  is  otherwife  if  judgment  was  againft  the  ca- 
fual  eje£lor. 

In  trefpafs  againft  the  tenant  in  pofleflion  for  mefne  Bui!.  ?i.  p.  87. 
profits,  either  by  the  leflbr  or  the  nominal  plaintiff,  after  1T.R.387., 
recovery  in  eje£lment  the  ^plaintiff  need  not  prove-a  title; 
but  it  is  fufficient  to  produce  the  judgment  in  eje£lment 
and  the  writ  of  poffei&on  executed,  and  to  prove  the  value 
of  the  profits,  and  thereupon  he  (hall  recover  from  the 
time  of  the  demife  laid  in  the  declaration. 

But  the  plaintiff  is  not  bound  to  claim  the  mefne  profits,  Bull.  N.  P.  87. 
only  from  the  time  of  the  demife ;  for  if  he  prove  his  title 
to  have  accrued  before  that  time,  and  proves  the  defendant 
to  have  been  longer  in  poffeffion,  he  Ihall  recover  antecedent 
profits* 

In  fuch  cafe,  however,  the  defendant  will  be  at  liberty  reiJi 
to  controvert  the  title,  which  he  cannot  do  in  cafe  the  piaintiff 
do  not  go  for  more  time  than  is  contained  in  the  demife; 
becaufe  being  tenant  ii^  poffeffion  he  muft  have  been  ferved 
with  the  declaration,  and  therefore  the  record  is  againft 
him  conclufive  evidence  of  the  title;  but  againft  a  pre- 
cedent occupier  the  record  is  no  evidence,  and  therefore 
againft  fuch  an  one  it  is  neceffary  for  the  plaintiff  to  prove 
his  title,  and  alfo  to  prove  an  a6lual  entry,  for  trefpafs 
being  a  poffeffory  a&ion,  cannot  be  maintained  without  k* 

Yet  as  to  aflual  entry,  it  may  admit  of  doubt  what  proof  /^/^ 
is  fufficient. — It  has  been  faid  that  the  plaintiff  is  entitled  to 
recover  the  mefne  profits  only  from  the  time  he  can  prove 
himfelf  to  have  been  in  poffeffion,  and  that  therefore  if  a 
man  make  his  will  and  die,,  the  devifee  will  not  be  entitled 
to  the  profits  till  he  has  made  an  a^lual  entry.  Others  have  5  Mod.  334. 
holden,  that  when  once  he  has  made  an  aSual  entry,  that 
will  have  relation  to  the  time  his  title  accrued,  fo  as  to  en- 
title him  to  recover  the  mefne  profits  from  that  time ;  and 
they  fay,  that  if  the  law  were  not  fo,  the  Courts   would 

D  d  3  never 
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never  have  fufiered  jilainfiffs  in  ejeGEih^rits  iH  Ky  Ifieir  dc- 
roifes  back  in  the  irianner  tliey  noW  do,  dMby  thit  meianr 
entitle  themfelves  to  recover  profits,  to  wKidi  he  Wdt/ldn6i 

sWiir.xti.  otherwife  beentitlecf:  befide,  the  Coifrf  iviil  mtend  e^er^ 
thing  poffible  a^ainft  (he  defibhdant.  "  . 

Bull.  N.P.  8S.  Su^poGng,  however,  that  a  fubfequenl  ktiitf  Hafi  rclattbti' 
^o  the  time  that  the  plaintiff*^  title  atcrucd.jret  certainly  thfcf 
defendant  may  plead  the  ftatute  of  limitations,  and  by  tlMTf 
means  proted  himrelf  from  all  but  the  tall  Tik  years. 

iStr.  960.  So,  if  the  judgment  has  been  againll  the  cafull  ejeftor/ 

and  no  writ  of  pofleffion  executed,  the  defendant  in  polTeillion 
may  controvert  the  title,  if  he  has  not  been  made  a  defendant 
in  the  eje£lment  and  had  a  verdi£t  again  ft  hini,  and  there  ford 
the-  recovery  in  ejeflment  is  not  againft  him  conclufiv^ 
evidence, 

9  Wilf.  iiT.  If  ^^^  tenant  in  common  recover  in  eje£lment  agaih%  the 

other,  he  may  maintain  trefpafs  for  the  mefne  profits. 

Girdleftone  v.  "^"y  ^^^  *"  poffeflion  of  the  premifles  after  a  recovery  of 
jPorter,  K.  B.  tjjem  by  a£lion  of  eje^ment  is  a  trefpafler  and  as  Fuch  liabte 
MSS.  '  to  damages,  and  be  cannot  cover  himfelf  under  the  licence 

of  the  defendant  in  eje£lment,  for  nb  man  can  licence  , 
another  to  do  an  illegal  a&«  In  this  cafe,  Sellon,  ^erjl 
ijnoved'for  a  new  trial.  It  appeared  that  the  plaintiff  by  an 
a£lion  of  eje£lment  had  evi6led  one  Mitchd^  (who liad  cfeen 
a  tenant  of  his  under  an  agreement  for  a  leafe)and  had  fince 
brought  an  afiion  againft  the  prefent  .defendant,  in  which 
he  had  declared  firft  in  trefpafs  quart  claufumfregit^  and  in 
another  count  for  money  had  and  received,  being  in  fa£i 
for  the  mefne  profits.  Sdlon  for  the  prefent  defendant 
contended,  that  his  client  being  in  pofiefllion  merely  as  the 
agent  of  Mitchell  who  was  in  prifon,  was  not  liable  to  any 
aiElion  of  trelpafs  nor  for  the  mefne  profits,  Mitcful  himfelf 
being  the  only  party  to  be  looked  to.  But  Lord  Kenyor^ 
obferved,  that  the  plaintiff  having  recovered  in  ejefimeift 
againft  bis  tenant,  any  other  party  in  poflelEon  was  liable 
to  be  deemed  a  trefpaJDTer,  and,  that  in  an  afiion  of  trefpafs, 
damages  ought  to  be  given,  though  not  amoupting  quit^ 
to  the  mefne  profits.    Rule  refufed.  -      ^    . 

t  war.  in.  In  trefpafs  for  the  mefn;    profits  againft  the  tenant  in 

poffeflion  after  a  recovery  in  eje&ment  by  default  againft 

the 
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the  cafual  eje£lor,  the  tenant  cannot  pay  the  money  into  Court, 
for  the  a£lion  is  for  a  tortious  occupation  from  the  time  the 
tenant  had  notice  of  the  title  of  the  leflbr  of  the  plaintiff. 

The  defendant  in  this  a6lion  may  he  Keld  to  bait. 

iThe  declaration  in  this  aftion  for  mcfne  profits  mud  ifS*™^' 
CKprcfsly  ftate  the  feveral  parcels  of  land,"  &c.  from  which 
the  profiu  arofe,  or  the  defendant  may  plead  the  corfimoii 
bar. 

This  afiion  may  be  brought  pending  a  writ  of  error  in  *ScUPraa»2^ 
eje£lment  and  the  plaintiff  may  proceed  to  afcertain  his  da- 
mages, and  fign  his  judgment ;  but  the  Court  will  day  exe- 
cution tilt  the  writ  of  error  be  determined. 

If  the  defendant  bring  a  writ  of  efror  on  the  verdlS  i^/V. 
again  (I  him  in  ejeflment,  and  enter  into  a  recognizance  pur- 
fuant  to  the  fiatute  16  &  17  C.  2.  c.  8^  to  [^ay  cofis,  the 
plaintiff,  on  judgment  in  his  favour  on  the  writ  of  error, 
need  not  bring  ^  fcirt  facias  or  a£lion  of  debt  on  the  recog- 
nizance, but  may  fue  out  an  if /^^tV  or  writ  of  enquiry,  to 
recover  the  mefne  profits  fincc  the  firft  judgment  in 
ejeftment. 

Bankruptcy  is  no  plea  in  bar  to  an  aflion  for  mefne  Doug.  534. 
profits,  for  the  damages  occafioned  by  the  tort  is  uncertain! 

Where  after  a  recovery  in  ejeftment  arid  before  an  aftion  .^  t.  r.  261.  ' 
of  trefpafs  for  mefne  profits,  the  defendant  became  a 
bankrupt,  and  the  jury  did  not  include  the  cofls  of  the 
ejeftment  in  their  verdift  in  executing  a  writ  of  enquiry  in 
the  aftion  for  mefne  profits,  the  Court  re fii fed  10  fet  afidc 
the  inquifition,  becaufe  the  pfaintiff  might  have  proved 'ihe  ' 

cods  as  a  debt  under  the  defendant's  commiffion  of  bankrupt. 

■     .    .  ...  •  '       ' 

Section  IV.    Of  a  fecond  AQion  of  EjeQnunt. 

A  judgment  in  ejeftment,  it  may  be  remembered,  is  a  mere  iScii.Praft  230. 
recovery  of  the  pofleffion  without  prejudice  to  the  right. 
Jt,  therefore,  is  not  final  between  the  parties  fo  as  to 
proteft  either  the  defendant  or  plaintiff  (if  he  fucceeds) 
from  any  further  fuit;  for  the  fame  plaintiff,  if  he  be  non- 
fuited,  or  have  a  verdift  againft  him,  may  bring  another 
ejeftment  again(l  the  fame  defendant,  or  if  he  fucceeds  in 
the  aftion  and  gets  poffeffion,  he  is  Aill  liable  to  an  ejeft- 
inent  from  the  defendant  in  the  former  aftion. 

D  d  4  "  This 
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Iti4.  Thi*  in  one  refpe^l  may  be  deemed  an  advantage,  becaufe 

the  parties  are  not  concluded  by  one  trial  in  cafe  the  real 
merits  (from  accident,  partiality,  want  of  evidence,  which 
might  be  afterwards  fupplied.  or  the  like)  happened  not  to 
have  been  fairly  tried  between  them:  but  in  another  rcfpefl, 
much  mifcbief  may  refult  from  it,  as  the  fpiiit  of  litigation 
it  thereby  kept  alive. 

fEananui,iSg.  The  reafon  wby  an  a£llon  of  ejeElment  it  not  or  cannot  be 
final  feemt  to  he  this:  That  it  is  impoflible,  from  the  - 
flruflure  of  the  record  in  this  a£lton,  to  plead  a  former  in 
bar  of  another  eje£bnent  brought;  becaufe,  i.  The  plaintiff 
and  defendant  are  nominal  and  exifl  in  mofl  cafes  on  record 
only,  and  confcquently  may  be  changed  in  a  new  aQion; 
but  the  identity  both  of  pUimiff  and  defendant  mufi  be 
averred  in  pleading  a  former  a£lion  in  bar.  e.  The  term 
demifcd  may  be  laid  many  different  ways.  It  has  fome- 
timct,  indeed,  been  attempted  in  Chancery,  after  three  or 
four  ejcflmentt,  by  a  hill  of  peace  to  eftablilh  the  prevailing 
party's  title,  yet  it  has  always  been  denied,  for  every  termor 
may  have  an  eje£lment,  and  every  eje&nent  fuppofet  a  new 
demife,  and  the  coils  in  eje£lment  are  a  recompence  for  the 

«s«ji.Pnfl.»3o,  trouble  and  expence  to  which  the  paireflbr  is  put. — But 
where  the  fnit  begins  in'  Chancery  for  relief  touching  pre- 
tended incumbrances  on  the  title  of  land*,  and  that  Court 
bat  ordered  the  defendant  to  purfue  an  cjedment  at  law, 
there,  after  one  or  two  pje^menti  tried,  and  ihe  right  fettled 

iSiT..|^  to  the  fatiifa&ion  of  the  Court,  the  Court  has  ordered  a 
perpetual  injunfiion  againft  the  defendant,  becaufe  there 
ihefuit  ii  firft  attachcdin  that  Court  and  never  began  at  law  j 
and  fuch  precedent  incumbrances  appearing  to  be  fraudulent, 
and  inequitable  againft  the  pofleilion,  it  is  within,  the  com- 
pafs  of  the  Court  to  relieve  againft  it. 

kSdl.Fna.t31 ,  A*  ^^^  KO^  of  the  ejeftment  are  deemed  the  recompence 
as  above  ftated  (though  in  truth  but  a  poor  one)  the  Court 
will  not  fufTer  either  the  plaintiff  to  bring  a  new  ejeflment 
or  the  defendant  to  bring  the  ejeflment  againft  the  fuccefsful 
plaintiff,  until  the  cofti  of  the  former  aQion  are  paid. — ^The 
Courts  now  confider  a  Former  ejeflment  in  another  Court, 
atoneintbe  fame  Court,  and  will  flay  proceedings  in  a 
leCQod  till  the  cofii  of  the  former  are  paid. 

So. 
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So,  though  in  fuch  former  ejeflroent  the  lefibrof  the  iB1.II.  904. 
plaintiff  never  entered  into  the  confent  rule. — So,  when  an  ^^'</.  uSai. 
eje£lment  was 'brought  by  a  Fraudulent  aflignee  of^n  infol*        *^^ 
vent  debtor,  the  former  leCTor  beiAg  plaintiff. — So,   pro- 
ceeding was  ftayed  in  error  and  a  fecond  ejefiment,  the 
plaintiff  not  being  able  to  (hew  that  the  writ  of  error  was 
brought  with  any  other  view  than  to  delay  payment  of 
cofts. 

The  remedy  to  enforce  the  payment  of  cofts  after  verdiA  tScli.Phia.ijfc 
is  by  attachment. — But  where  the  leffor  of  the  plaintiff  has 
been  taken  into  cuftody  upon  an  attachment  for  cofts,  which 
is  in  the  nature  of  a  capias  ad  Jatisfacitndum^  there  is  no 
reafon  to  grant  the  rule  to  ftay  proceedings  in  another  a^ion 
brought  by  the  fame  leiTor  on   the  fame  demife* 

So,  where  before  trial  a  miftake  is  difcovered,  fo  as  to 
render  it  neceffary  to  ferve  a  new  eje£lment,  the  Court  will 
not  ftay  proceedings  till  the  cofts  of  the  firft  ^re  paid ;  un« 
lefs  the  party  has  been  vexatious,  or  great  expence  has  beea 
incurred. 
But  if  the  leffor  of  the  plaintiff  be  not  known,  the  Court  istr,68i  1 

will  order  notice  to^  be  given  where  he  may  be  found. So,  "*'• 

if  he  abandons  his  ejeflment   in  one  Court  and  brings      * 
a  new  a3ion  in  the  other. 

Proceedings  in  a  fecond  ejedment  were  flayed  till  the  iStr.tioj. 
fpecial  verdia  in  the  former  was  determined. 

When  the  plaintiff  fucceeds  in  anejedment,  the  defendant 
cannot  bring  a  new  ejeftmcnt  againft  him,  until  he  has  de- 
livered up  poffefBon,  or  the  tenants^  in  poffeflion  have 
attorned:  and,  it  Ihould feem.  till  he  has  alfo  paid  the  cofts 
of  the  former  adion. 

The  Court  will  not  give  the  plaintiff  leave  to  difcontinue  *  «.K-«tj- 
after  a  fpecial  verdiQ  has  been  had,  in  order  to  adduce  frelh 
proof  in  contradiflion  to  the  vcrdift. 

Section  V.    Of  the  ABion  ofEjeament  upon  the  Statute 

11  Geo.  2.  c.  28.  s.  2. 

By  the  common  law  an  aBual  entrj%   by  the  perfon  ^^Vb  Ltndi. 
claiming  title  to  lands  and  tenements,  was  neceffary  to  be  ^^-  ^"^-HT* 
made  in  order  to  fupport  an  aSion  of  ejeament;  but  in 
the  cafe  of  a  leafe^  the  landlord  could  not  enter  and  take  the 

aQual 
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a&ial.  pofleflioa  until  the  leafe  was  expired :  it  therefore 
became  ufuaj,  tQ  in^^^rt  a  provifo  that  in  cafe  the  rent  of  the 
4cn^ed  premifes  was  behind  and  unpaid  at  a  certain  time^ 
t}>e  I'eQbr  fhpuld  hav^  a  right  tote- enter.  In  parol  demifes 
however^  from  year  to  year,  the  landlord  could  not  havb 
the  benefit  of  fuch^a  provifo;  and  when  the  right  of  re- 
entry fubfifted,  gr^at  inconvenience  frequently  happened 
to  leflbrs  or  landlords  in  cafes  of  reentry  for  non-payment 
Qf  rent ;  by  reafou  of  the  ngiany.  niceties  that  attended  fuch 
re-eQtries  at  common  law^  and  even  when  a  legal  re-entry 
was  made,  tl^e  landlord  or  leflfor  was  put  to  the  expence 
and  delay  of  recovering  in  ejeflment  before  he  could  ob- 
tain the  a£lual  poiTeilion  of  the  demif^d  premifles. — It  is 
therefore  enafled, 

By  the  4th  G.  2.  c.  28.  j.  %,  *'  That  in  all  cafes  between 
landlord  and  tenant,  as  often  9s  it  (ha\l  happen  that  one  half 
year's  rent  fiiall  be  in  arrear;  s^pd  the  landlord  or  lelFor  to 
Vrhqm  the  fame  is  due,  ^ath  right  by  law  to  re-enter  for  th^ 
non-payment  thereof;  fuch  landlord  or  leflbr  Dial  1  and  may» 
without  any  fprmal  deipand  or  re-entry,  ferve  a  declaration 
in  ejeflment  for  the  recovery  qi  the  deipifjpd  preipifles ;  or 
in  cafe  the  fame,  legally  ferved,  or  no  tenant  be  in  a£lual 
pofTcflion  of  the  premiiles,  then  to  affix  the  fame  upon  tjie 
4oor  of  any  demifj^d  triefluag? ;  or  in  cafe  fuch  eje£lment 
(hall  not  be  for  the  recovery  of  ^ ny  me{fuagi*,,then  upon  fome 
potorious  place  of  the  lands,  tenements,  or  hereditaments, 
comprized  in  fuch  declaratipn  in  ejectment,  and  fuch  af- 
fixing (hall  be  deemed  legal  feryice  thereof;  which  fervice 
or  affixing  fuch  declaration  in  eje£lipent  (hall  (land  in  tjie 
place  and  (lead  of  9  demand  and  re-entry;  and  in  cafe  of 
judgment  againft  the  cs^fual  eje£lor,  or  nonfuit,  for  Qot  con- 
fe(&ng  a  leafe,  entiy  and  ouQer,  it  (hall  Jbe  made  appear  to 
the  Court,  where  the  faid  fuit  is  depending,  by  affidavit,  4)r 
be  proved  upon  the  trial,  in  cafe  the  defendant  appears, 
.that  half  a  year's  rent  was  due  before  the  faid  declaration 

_  •  •  1,  * 

was  ferved;  and  that  no.fufficient  difirefs  was  to  be  found 
on  the  deroifed  premiiTes  countervailing  the  arres^rs  then 
due,  and  that  the  lelTor  or  lelTors  in  ejeftment  had  power  to 
re-enter,  then  and  in  every  fuch  cafe,  (he  leffo/  or  lelTors  in 
eje3ment  (hall  recover  judgment  and  execution  ipthe  fame 

manner 
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manner  a$  rf  tie  rent  in  arrrear  haif  keen  legally  demawJltit 
and  a  re-entry  made:  and  in  cafe  the  teffee  or  lefees*  bi«« 
her,  or  their  alfigneeor  affignees,  or  other  perfon  or  perrort 
claiming  or  deriving  under  the  faid  leafe,  (hall  permit  an4 
faffef  judgment  tp  be  had  and  recovered  on  Tuch  ejeftment 
and  execution  to  be  executed '  thereon  without  paying  the 
rent  and  arrears,  together  with  full  coils,  and  without  filing 
ioy  bill  or  bilf^  for  relief  in  equity  within  fix  calendar 
months  after  fuch  execution  executed ;  then  and  in  fucli 
cafe,  fuch  leflee  or  leflees,  &r*  and  all  others  claiming  and 
deriving  under  the  faid  leafe,  [hall  be  barred  or  foreclofed 
from  all  relief  or  remedy  in  law  or  equity,  other  than  hy 
writ  of  error «for  reverfal  of  fuch  judgment  in  cafe  the  fame 
(hall  be  erroneous ;  and  the  faid  landlord  or  leflbr  fliall  from 
thenceforth  hold  the  faiddemifed  premiflet  difcharged  from 
fnch  leafe:  and  if  on  fuch  eje3ment  ▼e7di.&  (hall  paf«  for 
the  defendant,  of  the  plaintiff  (hall  be  nonfuited  therein,  ex. 
cept  for  the  t)efendaat*t  not  confefling,  &c.  then  in  every 
faich  cafe,  fuch  defendant  Ihall  have  and  recover  hia,  her, 
or  their  full  cods. 

"  Provided  always,  that  nothing  herein  contained  Oiall   Pmnfiastg 
tttend  to  bar  the  right  of  any  mortgagee  or  mortgagees  of    Mortgagees. 
fuch  leafe,  or  any  part  thereof,  who  (hall  not  be  in  poflef- 
fion,  fo  as  fuch  mortgagee  or  mortgagees  (hall  and  do,  with- 
in fix  calendar  months  after  fudh  judgment  obtained  and 
execution  executed,  pay  afTl  rent  in  arrear,  and  all  cofti* 
and  damages    fuftained   by   fuch  IcfiTor,  perfon,  or   per- 
fons  entitled  to  the  remainder  or  reverfion  as  aforefatd,  and 
perform  all  the  covenants  and  agreements  Which  on  thepart 
and  behalf  of  the  firft  leffee  or  lelfees,  are  and  ought  to  be 
performed. 

By  feft.  3.  "In  cafe  £he  faid  lc(ree  orlcffees,  his,'faer,  or  QfProceid- 
their  aflignee  oraiTignees.orpther  perfon  or  perfons,  claim-  ings  in  Equity. 
ing  any  right,  title  or  interefi,  in  law  or  equity,  of,  in,  or  to 
(he  faid  leafe,  (hall  within  ihe  time  aforefaid,  file  one  or 
more  bill  or' bills,  for  relief  in  ^ny  Court  ofequity,  fuch 
perfon  or  perfons  (hall  not  have  or  continue  any  injunflion 
dgainft  the  proceedings  at  law  an  fuch  ejefiment,  unlefs^he, 
Ihe,  or  Chey  do  or  (hall  within  forty  days  next  after  a  full 
|)erfe£l  anfwerthall  be'beM  by  tfaeleffor  or  leflbraof  the 

plaintiS* 
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pUintiflF  in  Tuch  ej«£lment,  bring  into  Courts  and  lodge 
vith  the  proper  officer,  fuch  fum  and  fums  of  money,  as 
the  leflbr  or  leflbrs  of  the  plaintiff  in  the  faid  ejeflment 
{hall,  in  his.  her,  or  their  anfwers  fworn  to  be  due  and  in 
irrear,  over  and  above  alf  juft  allowances,  and  alfo  the 
cofts  taxed  in  the  faid  fuit ;  there  to  remain  till  the  hear- 
ing of  the  caufe,  or  to  be  paid  out  to  the  leflbr  or  landlord^ 
on  good  fecurity,  fubje£l  to  the  decree  of  the  Court:  and  in 
cafe  fuch  bill  or  bills  (hall  be  filed  wiihin  the  time  aforefaid^ 
and  after  execution  is  executed,  the  leflbr  or  leflbrs  of  the 
plaintiff*  fliall  be  accountable  only  for  fo  much,  and  na 
more,  as  he,  (he,  or  they  (hall  really  and  bona  fide,  without 
fraud,  deceit,  or  wilful  negled,  make  of  the  demifed  pre-* 
inifles,  from  the  time  of  his,  her,  or  their  entering  into  the 
a£lual  pofleflion  thereof;  and  if  what  (halt  be  fo  made  b^ 
the  le(ror  or  le(rors  of  the  plaintiff,  happen  to  be  lefs  than 
the  rent  referved  on  the  faid  leafe,  then  the  faid  leffee  or 
pleflees,  his,  her,  or  their  a(&gnee  or  affignees,  before  be,  (he» 
or  they  (hall  be  rellored  to  bis»  t\er,  or  their  polfeflSon  or 
poffeffions,  (hall  pay  fuch  leffor  or  leflTors,  landlord  or 
landlords,  what  the  money  fo  to  them  paid  fell  fliort  of  the 
referved  rent,  for  the  time  fuch  leffor  or  leffors  of  theplaiat 
tiff,  landlord  or  landlords,  held  the  faid  lands. 

Sc£l.  4*  "  Provided  always,  that  if  the  tenant  or  tenants^ 
his,  her,  or  their  affigneeor  a(&gnees,  do  or  (hall  at  any  time 
before  the  trial  in  fuch  ejeflment,  payor  tender  to  the  ief* 
for  or  landlord^  his  executors  or  adminiflrators,  or  his,  her» 
or  their  attorney  in  that  caufe,  or  pay  into  the  Court  where 
the  fame  caufe  is  depending,  all  the  rent  and  arrear, together 
with  the  cofts;  then  and  in  fuch  cale»  all  further  proceed- 
ings in  the  faid  eje£lment  (hall  ceafe  and  be  difcontinued; 
and  if  fuch  leffee  or  leffees,  his,  her,  or  their  executors^ 
adminifirators,  or  affigns  fliall,  upon  fuch  bill  filed  as  afore« 
faid,  be  relieved  in  equity,  he,  (he,  and  they  (hall  have, 
hold,  and  enjoy  the  demifed  lands  according  to  the  leafe 
thereof  made,  without  any  new  leafe  to  be  thereof  made 
to  him^  her,  or  them." 
him  iftht  The  ftatute  relates  to  ejcftmcnt  for  non-payment  of  rcnt^ 
5/tf/«/*.  only  where  the  landlord  has  a  right  to  re-enter— The  true 
end  and  profeffed  intention  of  the  Aft  of  Parliament  is  t<^ 

take 
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lake  ofiF  from  the  landlord  the  inconvenience  of  his  contt- 
nuing  always  liable  to  an  uncertainty  of  pofleflion  from  its 
remaining  in  the  power  of  the  tenant  to  ofiTcr  him  a  com- 
penfation  at  any  time,  in  order  to  found  an  application  for 
relief  in  equity ;  and  to  limit  and  confine  the  tenant  to  fix 
calendar  months  after  execution  executed  for  his  doing 
this ;  or  elfe  that  the  landlord  (hould  from  thenceforth  hold 
the  demifed  premiffes  difcharged  from  the  leafe. 

Courts  of  law  always  lean  againft  forfeitures,  as  Courts  of  Bu1t.N.  P«  96^ 
equity  relieve  againft  them :  therefore,  whenever  a  land-  co.  64. 
lord  means  to  take  advantage  of  any  breach  of  covenant  fo 
as  that  it  fhould  operate  as  a  forfeiture  of  the  leafe,  he  mud 
lake  care  not  to  do  any  thing  which  may  be  deemed  an  ac^ 
knowledgment  of  the  tenancy,  and  fo  operate  as  a  waiver  of 
the  forfeiture :  as  diftraining  for  the  rent,  or  bringing  an 
fi&ion  for  the  payment  of  it,  fince  the  forfeiture  accrued ; 
or  accepting  fuch  rent.  So,  an  afiion  for  double  rent  on  the 
Tame  llatute,  will  be  barred  by  an  acceptance  of  rent. 

Therefore,  where  an  ejeftment  has  been  brought  on  the  cowp.  t^j* 
flat.  4  G.  2.  r.  28.  s.  2.  for  the  forfeiture  of  a  leafe,  there  be* 
ing  half  a  year's  rent  in  arrear,  and  no  fufficient  diflrefs  on 
the  ptemifTes ;  acceptance  of  rent  afterwards  by  the  land* 
lord,  has,  it  feems,  been  held  a  waiver  of  the  forfeiture  of 
the  leafe ;  which  may  well  be;  for  it  is  a  penalty,  and  by 
accepting  the  rent,  the  party  waives  the  penalty. 

Sucli  acceptance  of  rent  howeVer'  mud  be  with  the  kilow^ 
ledge  of  the  forfeiture  having  been  incurred,  for  otherwife 
it  does'  not  manifell  any  intention  in  the  landlord  to  con* 
tinue  his  tenant. 

But  though  the  tenAnthas  incurred  a  forfeiture  under  the  it\,  tt.t4^' 
ftatute,  yet  he  piay  ftay  proceedings  either  by  tendering  the  *  ^•9*'®* 
'  rent  before  ejedment  is  delivered,  or  by  moving  for  leave 
to  pay  into  Court  all  the  rent  due  and  coAs,  any  time  before 
the  writ  of  pofleflion  is  executed,  even  after  judgment 
ikgainft  the  cafual  ejeflor. 

Or  it  may  be  done  by  fummons  in  vacation  time.  iSeli.Pna.iio. 

Before  the  flatute,  proceedings  would  be  flayed  on  bring-  Saik.  597, 
ing  the  rent  in  arrear  and  cofts  into  Court,  in  an  aflion 
whether  of  covenant  or  debt  for  rent :  and  it  is  not  now 
confined  to  anions  under  the  ftatutot 

For 
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SoiuN.  p.  97.  For,  itv  ejeOoieat  by. a. landlord,  tbe.tanaot  iDoved  toftay 
pro€€€clmg9Mpon  paymentof  rem,  arrears  aod  coils.  ^Onii 
ruk  to  ihew  oaufe,  it  was  infificd  for,tJbe..p\aif?tiff.|^9tth^ 
cafe*  was  iiot  within  the  A£l,.  for  that  it  was  «ot  ^ n  ^^ment 
founded  Cogly  on  the  A£l,  but  ibatit  washrom^t  lik^^triCe 
on  aclaufe  of  re-entry  in  the  Icafe  for  not  repairing, <,M(I 
theleafe  was  produced  in  Court;  however '^he.  rule  .WM 
made  abfolute,  with  liberty  Cor  the:  pi aintiflF to  proceed  upM 
-any  other  title. 

2  K.  R.  747.  Where  the  rent  was  tendered  before  notice  of  the  aftion  ; 

the  proceedings  will  be  fctafide  for  irregularity  ;  and  Abe 
landlord  having  given  dire^iioas  refpe^li^g  (ihe  ipatter  to 
his  attorney,  amounts  to  notfaiog. 

ftir.  TS4.  '^^^  leflbrs  of  the  plaintifFwere  bothdev^ifeea  and  execu- 

2Seii.praa.2zx.  iQrj,  and  in  each  capacity  rent  was  due  to  .them.  The  de- 
fendant moved  tp  flay  proceedings  on^  payment  of  the  rent 
due  to  the  leflbrs  of  the  plaintiff  as  deviCees,  they  not  being 
entitled  to  bring  an  ejeftment  as  executors.  There,  appeared 
to  be  a  mutual  debt  due.  to  the  defendant ,  by  fimple  con* 
tra&,  and  the  defendant  offered  to  go  into  the  whole  ac« 
count,  taking  in  both  demands,  as  devifees  ,and  executors, 
having  juit  allowances;  which  the  XefTors  pf  the  plaijitilT 
refuCed.  The  rule  was  made  ahfolute  to  ftay  proceedings  on 
piayment  of  the  rem  due  to  the  Jeflbrs  'as..deviCees,  juid 
cods. 

Doug.  486.  If  the  leafe  fpecifies  that  a  demand  of  rent  fliould  be 

made,  eje£lment  cannot  be  brought  till  fuch  demand  be 
made :  but  without  fuch  (Upulation  no  .demanrd  is  neceflary ; 
but  only  that  fix  month's  rent  (hould  be  in  arrear,  ^and  po 
fufficient  diftrefs  be  on  the  premifles. 

lhiJ:4!i<,  ^^  to  the  queftion,  whether  an  aQual  entry  is. ncceflary 

2."\^  i^E*         in  order  to  maintain  an  ,eje£lment  on  a  claufe  of  re-entry 
XuU,  N.P.  io«.  •*  .   .  ^ 

for  non-paymentof  rent,  the  better,  opinion  i)as  been,  that 
it  is  not ;  for  that  ana&ual  entry  isonlyneceflary  to  avoid  a 
fine,  or  perhaps  to  prevent  the  operation  of  the  .ftatute  of 
Limitations.  • 

In  moving  for  judgment  upon  a  declaration  in  eje&oient 
delivered,  or  (in  cafe  of  no  tenant)  af&xed  on  the  premiflet, 
according  to  the  ftatute,  the  Courts  require  an  affidavit 
that  half  a  year's  rent  was  in  arrear  before  declaratioa 

fervedf 
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fervcd,  that  the  leflbr  of  the  plaintiff  had  a  right  to  te*cnVcr, 
that  no  fufficicnt  difirefs  was  to  be  found  6n  the  jpremifles 
countervailing  the  arrears  of  rent  then  due,  that  the  pre- 
.  miffes  were  untenanted,  or  that  the  tenant  c^ouM  nbt  he  le- 
gally {erved  With  the  declaration  (as  the  cafe  is,)- and  that 'a 
copy  of  the  declaration  was  s^xed  on  the  moft  notorroits 
(ftating  what)  part  of  the  premifies;  eTfe  the  Conrt  will  not 
grant  a  rule  for  judgment. — Thisaffidavit  is  neteflary  only 
upon  moving  for  judgment  againft  the  cafual  ejedor,  or  af- 
ter a  nonfuit  at  the  trial  for  the  tenant's  not  confeffiifgleafe, 
entry,  and  oufler. 

For,  if  the  tenant  appears,  and  the  ejefirtient  comes  to  x  Bur.  610. 
trial,  (he  matters'  averred  In  the  above  affidavit  rnxift  be 
proved  upon  the  trial. 

Note.    The  affidavit  is  neceffary  only  in  proceeding  ta-  WJ.6tZ,  \ 

4cT  the  fiatute,  but  not  on  the  common  law  proceeding. 

The  declaration  in  eje£lmen I  is  prepared  in  the  ufual  way,  sSclLPna  212. 
taking  care  to  lay  the  demife after  the  forfeiture  accrued. 

The  late  tenant  or  other  perfon,  claiming  title  to  the  i^/^. 
premilTes,  has  the  fame  time  to  appear  in  as  is'  allowed  to 
tenants  in  pofleffion. 

After  appearance  the  proceed ingsiare  the  fathc  as  in  other  jijj, 
cafes ;  therefore   in  cafe  of  no  appearance,'  the'  plaintiff 
moves  for  judgment  againft  the  cafual  ejedorontheiEiffida- 
vit  abovementioned,  and  proceeds  as  in  ejeflihehts  at  com- 

■ 

roon  law. 

Thus,  where  the  cafe  comes  within  the  ftatute,  there  is  ^^^     « 
J30  occafion  for  the'  landlord  to  make  an  ef^ual  entry  and 
feal  a  Teafe  on  the   premiffes,  which,  as'^wc  lave  before 
fliewn,  niuft  be  doneirt  all  other  cafes,  where  the  premifies 
are  untenanted :  not  is  there  any  occafion  to  prove  at  the 

trial  any  a£iUal  entry  or'oufter ;  for  if  the  "defendant  -ap»  '.. 

pear,  the  common  cOnfent  rule  is  faffictifntly  binding. 

The  affidavit  will  in  fome  cafes  he  prefumed;'  as;  after  a 
long  and  quiet  poffeffion. 

Thus,  where  an  ^je6tment  was  brought  by  a  landlord  ^^^^  ^^ 
againft  his  tenant,  under  this  ftatute,  and  judgment  Was  had 
*  againft  the  cafual^  ejeSor  by  default,  and*  poffeffion  there- 
upon delivered :  and  nearly  twenty  years  after,  the  tenant 
brings  an  cjeamenf  gtgalnft^he  fame  iwidlord'-  for  the  fama 

premiffes.  . 
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)>reintires.  The  landlord,  who  is  defendant  in  this  latter 
aAion^  is  not  obliged  to  produce  fuch  an  a^davit  as  this 
claufe  requires,  as  an  eflential  requifite  previous  to  his  ori- 
ginal  recovery;  for  as  it  was  cflentially  requifite,  the  Court 
will  prefume  that  fuch  affidavit  was  regularly  made  at  the 
time,  and  that  the  judgment  was  founded  on  it. 

*  Bw.  668*  >pjj^  landlord*s  remedy  for  rent  in  afrear,  is  by  aflion  for 

the  mefne  profits,  which  as  has  been  before  obferyedi  is  con^ 
fequent  to  the  a£tion  of  eje£lment^  whereby  the  pofleilion 
only  is  recovered* 

i^fodxss.  If  one  pretending  to  have  title   to  land  give  fccurily 

to  the  tenants  to  fave  them  harmlefs  upon  paying  hiiit 
the  rent,  and  afterwards  another  recover  in  eje^ment  againft 
them,  they  have  no  remedy  upon«the  fecuriiy  until  recovery 
of  the  mefkie  profits* 

Section  V.     Ofthekemcdy  for  the  Landlord,  under  the 
Statute  11  G.  2.  c.  ip*  where  the  Premijfcs  are  vacant^ 

The  injury  that 'the  landlord  would  fuftain  in  his  profits 
by  his  lands  lyihg  fallow  and  his  buildings  going  to  decay, 
owing  to  the  defertion  of  his  tetiant  and  the  a6lual  pofleflion 
of  the  premifles  remaining  in  no  one,  is  remedied  by  the 
flat.  11  G.2.  c.  19.  s.  16.  which  after  ftatingthat,  whereaa 
landlords  are  often  great  fufferers  by  tenants  running  away 
in  arrear,  and  not  only  fuffering  the  demifed  premilTes  to 
be  uncultivated  without  any  diftrefs  thereon,  whereby  their 
landlords  or  lefTors  might  be  fatisfied  for  the  rent-arrear, 
but  alfo  refufing  to  deliver  up  the  polTeflion  of  the  demifed 
|)remiires,  whereby  the  landlords  are  put  to  the  ex  pence 
and  delay  of  recovering  in  eje£lment,  ena£ls,  that  if  any  te- 
tiant holding  any  lands,  tenements,  or  hereditaments  at  a 
rack-rent,  or  where  the  rent  referved  ihall  be  full  three 
fourths  of  the  yearly  value  of  the  demifed  premifT^s,  who 
ihall  be  in  arrears  for  one  year's  rent,  (hall  defert  the  de- 
Biifed  premifles  and  leave, the  fame  uncultivated  or  unoc- 
cupied, fo  as  no  fufficient  diflrefs  can  be  had  to  counter- 
vail the  arrears  of  rent;  it  (hall  and  may  be  lawful  to  and 
for  two  or  more  Ju(lices  of  the  Peace  of  the  county,  riding, 
divifion,  or  place  (having  no  intereft  in  the  demifed  pre-  * 
mili^s)  at  the  requeft  of  the  lelTor  or  landlord,  IcAors  or 

landlords. 
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landlords,  or  his,  her,  or  their  bailifir or  receiver,  to  go  upon 
and  view  the  fame,  and  to  affix  or  caufe  to  be  affixed,  on 
the  mod  notorious  part  of  the  premifles,  notice  in  writing 
what  day  (at  the  diftance  of  fourteen  days  at  lead}  they  will 
return  to  take  a  fecond  view  thereof;  and  if  upon  fuch  fe- 
cond  view,  the  tenant,  or  fome  perfon  upon  his  or  her  be« 
half,  (hall  not  appear  and  pay  the  rent  in  arrear,  or  there 
Ihall  not  be  fufficient  diftrefs  upon  the  premifles;  then  the 
faid-  Jullices  may  put  the  landlord  or  landlords,  leflbr  or 
leflbrs,  into  the  pofleffion  of  the  faid  demifed  premifles ; 
and  the  leafe  thereof  to  fuch  tenants,  as  to  any  demife 
therein  contained  only,  fliallfrom  thenceforth  become  void. 

Se£l.  17.  Provided  always,  that  fuch  proceedings  of  the 
faid  Judices  (hall  be  examinable  in  a  fummary  way  by  the 
nextjuftice  or  Juftices  of  affise  o(  the  refpe£live counties  in 
which  fuch  lands  or  premi(fes  lie;  and  if  they  lie  in  the  city 
of  London  or  county  of  Middltftx^  by  the  Judge  of  the 
Courts  of  King^s  Bench  or  Common  Pleas ;  and  if  in  the 
counties  palatine  of  Ckeflcr^  Lancafler^  or  Durham^  then 
before  the  Judges  thereof;  and  if  in  Wales^  then  before  the 
Courts  of  Grand  Sei&ons  refpeflively ;  who  are  hereby  re« 
fpeflively  empowered  to  order  reftitution  to  be  made  to 
fuch  tenant,  together  with  his  or  her  expences  and  cofts,  to 
be  paid  by  the  le(ror  or  landlord,  leffors  or  landlords,  if 
they  (hall  fee  caufe  for  the  fame ;  and  in  cafe  they  (hall  af« 
iirm  the  a6l  of  the  faid  Juftices,  to  award  cofts  not  exceed- 
ing live  pounds  for  the  frivolous  appeal. 

Note.    In  this  and  all  other  the  like  cafes,  the  Juftices'  Ad.  P,  St. 3075. 
ought  to  make  a  jecord  of  the  whole  proceedings. 
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CHAPTER    XV. 

Of  the  Remedies  for  and  agairi/i  Landlord  and 

Tenant  (continued.) 

Fw  the  Landlord^  for  Breach  of  Covenants  and  Agfee^ 

ments  other  than  for  Rent. 


Section  I.     By  A£lion  of  Covenant. 
Section  II.   By  ASlion  of  JJfum0t. 


A 


Section  L    Of  the  ABion  of  Covenant. 

N  a&ioD  of  covenant  or  ajfumpft^  according  as  the 

premilTes  are  demifed  by  deed  or  not,  lies  for  the 

recovery  of  damages  for  any  injury  fuflained  by  the  landlord 

in  confequenc^  of  the  tenant.  negle£ling  to  repair  the  build* 

ings.  fuflering  trades  to  be  carried  on  therein  contrary  io 

his  covenant,  treating  the  land  in  an  unhufbandmaniike 

manner,  or  committing  any  other  breach  of  the  agreement. 

If  the  leafe  be  by  deed,  the  leflbr  may  feek  a  recompencc 

for  any  breach  of  covenant  by  a£lion  of  covenant; 

ft  td.  Raym*         An  a3ion  of  covenant  cannot  be  maintained  except  upon 

'^^^'  a  deed,  and  the  declaration  mull  ihew  that  it  is  brought  on 

one* 
Co  Lit.  231. 0.      In  the  cafe  of  joint-leflees,  if  a  leafe  be  to  A,  and  jB.  by  ^ 
indenture,  and  A,  feals  a  counterpart,  and  B.  agrees  to  the 
leafe,  but  does  not  feal,  yet  B.  may  be  charged  for  a  cove« 
nant  broken ;  and  this  though  the  covenant  be  collateral^ 
Cro.  Jac439.    and  not  annexed  to  the  land.    The  aflignee  of  a  term,  how- 
ever, is  not  liable  on  a  mere  collateral  covenant. 
Cro.  Eiit.  ftix.       So,  if  one  party  execute  an  indenture,  it  (hall  be  his 
ro.jac«24o«    j^^j^  though  the  other  party  do  not  execute  it :  but  in  or- 
der to  make  it  necelFary  for  the  plaintiff  to  fue  in  covenant^ 
the  binding  by  deed  ought  to  be  mutual  (except  in  the  cafe 
o)[  lefiee  of  the  King's  Patent} :  for  where  a  defendant  has 

never 
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bever  fealed  the  indenture  he  cannot  be  fued  in  that  form  of 
HElion. 

Touching  the  fealing  of  bonds  or  deeds,  if  it  appear  upon  t  Saand.  n$t: 
oyer  that  two  parties  lealed  it»  whereas  one  only  is  fued,  **  '* 
the  law  will  not  intend  that  the  other  fealed  the  deed»  un« 
lefs  it  be  exprefsly  averred  that  he  did:  and  though  the 
bond  or  deed  upon  oyer  recite,  **  in  witnefs  whereof  we 
*'  have  fet  our  hands  and  feals/'  yet  that  does  hot  amount 
to  fuch  an  averment,  but  the  defendant  mud  (hew  that  the 
bond  or  deed  was  aftually  fealed  bjr  the  other. 

There  are,  indeed^  fome  words  of  art,  fuch  as  '*  inden-  lhid» 
"  ture,"  •*  deed,"  or  ••  writing  obligatory,"  which  of  them* 
felves  import  that  the  indrument  was  fealed  by  the  party 
without  an  averment  of  fealing.    If,  therefore,  the  declara« 
tion  fiates  that  J.  S,  by  his  '*  deed"  did  fo  and  fo,  or  by 

indenture"  covenanted  or  demifed,  or  by  his  '*  writing 

obligatory"  acknowledged,  &c.  without  averring  in  either 
of  thefe  cafes  that  he  fealed,  ftill  the  declaration  is  good. 
So,  delivery,  which  is  eflential  to  a  deed,  is  never  averred. 

But  without  fuch  averment,  or  words  of  art,  it  is  other-  md*  ^ 

wife :  for  if  it  be  alledged  that  J.  5.  by  his  *'  certain  wri- 
^*  ting"  fimply,  demifed,  or  covenanted,  or  acknowledged, 
&c.  without  averring  that  he  fealed,  the  Court  will  not 
intend  that  the  writing  was  fealed.  Neither  does  it  follow.  OiJ.  jio./i.3% 
becaufe  the  words  *'  in  witnefs  whereof  we  do  put  .our 
*'  hands  and y?a/j,"  are  ufed  in  the  conclufion  of  an  agree* 
ment,  that  therefore  it  was  fealed  by  the  parties:  on  the 
contrary,  it  has  been  decided  that  thefe  words  do  hot 
amount  to  an  averment  that  the  parties  fealed  the  infiru* 
meht. 

Leaving  the  glafs  of  windows  cracked  has  been  held  to  12/^  330% 
e  a  breach  of  covenant  to  repair. — So,  not  repairing  a 
pavement  is  a  breach  of  covenant  to  leave  the  premiflea 
fufficicntly  maintained  and  repaired:  for  it  is  within  the 
intention  of  the  covenant,  and  is  quqfi  the  building;  and 
the  not  repairing  may  be  matter  ot  value  and  of  much  preju* 
dice  to  the  leffon — So,  carrying  away  a  Ihelf,  though  not 
flated  to  be  a  fixture,  has  been  held  to  be  a  breach  of  cove« 
nant  to  leave  the'  premifles  in  the  fame  order,  (Sc  for  it- 
ihall  be  intended  to  be  fixed. 

£  e  a  A  covenant 
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A  <;ov<eo3nt  to  repair  during  the  term  after  three  month! 
notice,  and  to  leave  the  premifles  in  repair  at  the  end  of  th^ 
termi)  are  diiiinfi  elaufei :  therefore  notice *is  notneceflary 
to  fuflain  an  aflioq  for  non-repair  at  the  end  of  the  term; 
for  the  notice  refers  only  to  reparationa  within  the  termt  to 
nvhich  the  leSee  is  not  tied  without  notice  three  months 
before. 

But  a  covehant  to  keep  a  boufe  in  repair  from  and  after 
the  klTor  hath  repaired  it,  is  conditional,  and  it  cannot  be 
afligned  as  a  breach  that  it  was  in  good  repair  at  the  time  of 
the  dcmife,  and  that  the  leflee  fufiiered  it  to  decay;  for  the 
lefljor  QHiA  repair  before  the  lelfte  is  liable. 
Cro.  &li£.  657k  If  a  lefibr  covenants  to  let  ceruin  lands  except  fuch  a 
eloCs,  a  tortious  entry  by  the  leffee  into  the  excepted  clofe 
is  faid  to  be  not  a  breach  of  a  condition  to  perform  all  co- 
Tenants  containred  in  the  leafe. 

Therefore  if  H,  lets  ahoufe,  excepting  two  rooms,  and  is 
diflurbed  therein,  covenant  lies  not:  but  if  be  had  excepted 
a  paS^ge  thereto,  and  had  been  dillurbed  in  that,  it  would 
have  ^afn;*  for  it  well  lies  for  a  thing  which  the  leflee  agrees 
10  let  the  leSbr  have  out  of  the  demited  premifles. 

If  a  copyholder  in  fee  makes  a  leafe  for  years  warranteil 
by  the  cufiom,  in  which  the  leflee  covenants  to  repair  during 
the  term,  a  furrenderee  of  the  afBgnee  of  the  reverfion  may 
maintain  covenant  fornon-repair  againft  the  original  leflee^ 
although  he  had  afligned  the  term  before  the  reverfion  was 
ibrrendered  to  the  plaintilT;  for  a  copyholder  is  within  the 
flat.  3a  /f.  8.  r*  34.— The  doubt  in  this  cafe  arofe  upon  the 
tenure  of  the  meifuage;  for  if  it  had  been  freehold,  it  wa» 
agreed,  the  a£lion  might  well  have  been  brought  by  the 
afRgnee  of  a  reverfion  againft  a  lefl*ee  for  years  after  he  had 
afligned  his  term,  notwithftanding  the  lefTor  or  his  afligns 
bad  accepted  the  rent  from  the  aflignee  of  the  leflee  ;  and 
this  upon  the  general  words  of  the  flatute,  which  gives 
•*  the  grantees  and  afTignees  of  revcrlions  of  lands,  tene. 
**  ments,  and  other  hereditaments,  the  like  advantage 
•*  againft  leflees  by  entry  for  non-payment  of  rent  as  the 
•*  leflbrs  or  grantors  tberafelves  might  have."  This  claufe, 
therefore^  is  not  confined  to  a  covenant  for  the  payment  of 
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If  a  farm  is  out  of  repair  in  the  life  of  the  anccftor  aiid  u  Mod. 45, 
afterwards  the  heir  brings  an  aftion,  he  fliaU  rccove/  da* 
•mages  for  the  whole  time;  but  he  ought  not  to  allcflge  a 
breach  in, the  anceftor's  life-time,  becaufe  that  bcloiigs  to 
the  executor. 

A  provifo  in  a  leafe  that  the  leffor  (hall  cut  down  the  Cro.  Eiix.  690, 
trees  is  a  covenant,  and  not  an  exception;  therefore  cove* 
nant,  notwafte,  is  the  proper  remedy, 

A  recital  in  an  agreement  in  the  beginning  of  a  deed  will 
create  a  covenant,  upon  which  thisa£lion  will  lie. 

As.  where  on  the  demife  of  a  coal  mine,  it  was  recited  '^^P;^*?/^^* 

'  3  iwcQ.  4^5* 

*'  that  before  the  fealing  of  the  indenture  it  had  been  agreed 
"••  that  the  plaintiff  (hould  have  the  third  part  dug,  &c."  on 
an  aflion  of  covenant  being  brought  on  this,  it  was  ob- 
jeQed,  that  there  was  no  covenant  that  the  plaintiff  was  to 
have  the  third  part:  but  per  Halt ^W^tq  it  but  a  recital 
that  before  the  indenture  they  were  agreed,  it  is  a  cove- 
liant;  fo,  to  fay  "  whereas  it  was  agreed  to  pay  go/.**  for 
now  the  indenture  confirms  the  former  agreement  by  fuch 
declaration,  and  makes  it  a  covenant. 

This  aflion  lies  by  the  leffor  againft  the  aflignee  of  the  Cr0.Car.i2n 
leffee's  affignce  for  a  breach  of  covenant  that  runs  with  the 
land,  though  he  be  affignce  of  a  part  only  of  the  premiffes 
demifed ;  for  he  is  liable  while  he  enjoys, 

A  reverfioner  in  fee  of  a  houfe  by  one  deed,  and  of  a  cro.  Jac.  319. 
leafe  for  years  of  land  by  another  deed,  may  bring  cove- 
nant on  a  leafe  againft  the  perfon  to  whom  both  the  houfe 
and  land  have  been  demifed  by  the  grantor  of  the  rever- 
fions,  although  he  3erives  his  right  from  different  titles. 

An  affignee  in  covenant  need  not  name  himfelf  aflignee  wd,  no- 
where he  (hews  a  legal  afiignment. 

Though  a  covenant  be  joint  and  fever al  in  the  terms  of  1  s«und.!i53» 
It,  yet  if  the  intereft  and  caufe  of  a£lion  be  joint,  theaftion 
muft  be  brought  by  all  the  covenantees:  and  on  the  other 
hand,  if  the  intereft  and  caufe  of  a6lion  be  feveral,  the 
a6lion  may  be  brought  by  one  only.  So,  though  a  man  co-  jy,j^  „, ,. 
venant  with  two  or  more  jointly,  yet  if  the  intereft  and 
caufe  of  aflion  of  the  covenantees  be  feverai  and  not 
joint,  the  covenant  (hall  be  taken  to  be  fcveral,  and  each 

Ee  3  of 
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of  the  covenantees  may  bring  an  a£lion  for  his  particular 
damage,  notwithfianding  the  words  of  the  covenant  are 
joint. 

A^-  But  where  two  perfons  covenant  j()tn/(y  and  fhferalfy 

with  another,  the  covenantee  may  bring  an  a£lion  againft 
one  of  the  covenantors  only,  though  their  intereft  in  the 
fubjefl  matter  of  the  covenant  be  joint:  as,  where  A^ 
lets  lands  to  JB*  and  C*  and  they  covenant  jointly  and 
feverally  with  the  leflbr  to  pay  the  rent  or  the  like,  he 
may  bring  an  afiion  againft  either  of  the  covenantors  2 
becaufe  they  are  fureties  for  each  other  for  the  due  per- 
formance of  the  covenants,  and  it  is  as  competent  for 
each  of  them  to  covenant  for  the  other,  as  it  is  for  a  firanger 
tp  covenant  for  both,  which  is  a  ufual  thing. 

fMm  Even  if  the  covenant  were  joint,  and  an  a£lion  brought 

Kgainft  one  of  the  covenantors,  be  could  take  advantage  o( 
it  only  by  a  plea  in  abatement.-r-For  where  there  are  feveral 
covenantees  or  obligees,  and  one  of  them  only  brings  an 
a3ion,  without  averring  in  the  declaration  that  the  otben^ 
are  dead,  the  defendant  may  either  take  advantage  of  it  at 
the  trial  as  a  variance  upon  the  plea  of  non  eftfaSum^  or 
pray  oyer  of  the  deed  and  demur  generally.  But  where  an 
a6lion  is  brought  ogainfl  one  of  feveral  joint  covenantors 
or  obligors,  the  defendant  can  only  take  advantage  of  it  by 
aples^  in  abatement:  and  though  it  Qiould  appear  upon  the 
record  that  there  are  others  who  ought  to  he  joined  as  de- 
fendants, yet  that  will  npt  be  error. 

f^  2S4-  «4^        for  wherever  any  perfon,  who  ought  to  have  been  joined 

as  a  dclcndant,  is  omitted,  it  is  pleadable  in  abatement 
only;  the  rcafon  is,  bccapfe  fqch  plea  gives  the  plaintiff  a 
better  writ,  which  is  the  true  criterion  to  difiinguilh  a  ple^ 
in  abatement  from  a  plea  in  ban 

lhu%M^.bin.      -As  to  what  covenants  (hall  be  conftrued  tp  be  precedent 

pr  nor,  it  has  been  laid  down,  that  the  dependence  or  inde- 
pendence of  cpvenants  was  to  be  cpllefi^d  from  the  fenfc 
and  n^eaning  of  the  parties,  and  that  however  covenant^; 
might  be  in  a  deed,  their  precedency  muft  depend  pn  the 
order  pf  time  in  which  the  intcpt  pf  ti^^  (ranfafiiom  re- 
q^uired  tbeii-perfoxmance, 

In 
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In  covenant  the  plaintiff  may  affign  as  many  breaches  as  Cro«Car.  176. 
he  will.     So  in  debt  on  bond  for  the  performance  of  cove* 
nant?,  by  ftat.  S&  gfK  3.  c.  11. 

On  a  covenant  in  London  to  repair  houfes  in  Surry^  the  Cro.  Jac.  446^ 
breach  muft  be  affigned  at  the  place  where,  (Sc.  viz.  at 
London. 

In  covenant,  if  fome  breaches  are  well  affigned  and  foroe  i  Saund.  xS6. 
not,  and  there  is  a  demurrer  to  the  whole  declaration,  the  "*  ^* 
plaintiff  (hall  have  judgment  for  thofe  breaches  which  are 
well  affigned. 

On  a  breach  that  the  houfe  was  not  in  repair,  a  plea  that  4  Mod.8S. 
the  plaintiff  agreed  that  the  defendant  (hould  employ  a  per* 
fon  four  days  in  and  about  repairing  the  houfe,  in  fatisfac* 
tion,  is  bad ;  for  the  defendant  was  obliged  to  do  the  re* 
pairs  by  the  original  covenant. 

If  I  covenant  to  leave  all  the  timber  which  is  growing  on  iEfp.N.P.i7u 
tKe  land  when  I  take  it,  and  at  the^nd  of  the  term  I  ci)t  it 
down,  but  leave  it  there,  it  is  a  breach  of  the  covenant : 
for  a  covenantor  (hall  not  defeat  the  intent  of  his  covenant, 
which  is  ever  to  be  taken  moft  ftrongly  againft  himfelf. 

A  covenant  is  not  a  duty  nor  a  caufe  of  a£^ion,  till  it  be  shrp  Touch. 
broken ;  and  therefore  it  is  not  difcharged  by  a  releafe  of  all  '^'-  "*  '* 
actions ;  and  when  it  is  broken,  the  afiion  is  not  founded 
merely  upon  the  fpecialty,  as  li  it  were  a  duty,  but  favours 
of  trefpafs;  and  therefore  an  accord  is  a  good  plea  to  it; 
and  ends  in  damages.  '  > 

But  if  the  one  party  difable  himfelf  from  performing  his  i£fp.N.P.2S> 
part,  the  other  party  is  not  obliged  to  offer  performance  of 
his  part,  but  may  have  an  a£lion  iminediately. 

As,  where  the  leffor  covenanted  with  the  Icffee  to  make  cro.Eiix  449* 
him  a  new  leafe  on  furrender  of  the  old  within  twenty 
years,  and  before  the  twenty  years  expired  the  leffor 
aliened  the  land  to  another  by  fine :  it  was  adjudged,  that 
the  a£lion  lay  immediately,  for  he  had  difabled  himfelf  to 
accept  a  furrender  and  fo  to  make  a  new  leafe. 

I 

If,  however,  a  man  have  lands  for  a  term  of  years,  and  f.N.b!  145.  k. 
covenant  to  leave  them  in  as  good  a  plight  as  he  found 
them,  although  he  pull  down  the  houfes,  the  leffor  (hall 
not  have  an  adion  of  covenant  before  the  end  of  the  term ; 
for  the  covenant  has  relation  thereto,  and  he  may  rebuild 

£•  e  4  them.-^ 
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them. — But  if  hedo  wafte  in  wood,  covenant  lies;  for  he 
cannot  repair  it. 

4  Mod.  »9-  As  to  the  pica  of  *•  accord  and  fatisfaaion,"  in  covenant, 

where  the  damages  are  uncertain  and  to  be  recovered,  a 

Icffer  thing  may  be  done  in  fatisfaflion,  and  there  **  accord 
Cro.jac.99.      ic  and  fatisfaflion"   is  a  good  plea;  as   to  an  a£lionona 

covenant  to  repair. 
4T.R.  75.  On  a  covenant  that  runs  with  the  land,  evidence  that  the 

defendant  is  as  heir  will  fupport  a  declaration  charging  him 

as  aflignee. 

5  T.  R.  564.  xhe  leflee  of  a  coal  mine,  who  covenants  to  pay  a  certain 

{bare  of  all  fuch  fums  of  money  as  the  coals  fliould  fell  for 
at  the  pit*s  moutb,  is  not  liable  under  that  covenant  to  pay 
to  the  ieflbr  any  part  of  the  money  produced  by  the  (ale  of 
the. coals  elfewhere  than  at  the  pit's  mouth;  and  evidence 
of  the  leflee's  having  accounted  with  the  lelTor,  and  paid 
him  the  (hare  of  the  money  produced  by  the  fale  of  coals 
elfewhere,  is  not  admiilible  to  explain  the  intention  of  the 
parties. 

3  T.  R.  307«  If  the  breach  of  a  covenant  be  affigned  thus :  **  That  tho 

*'  defendant  has  not  ufed  the  farm  in  an  hufbandmanlike 
**  manner,  but  on  the  contrary  has  committed  wafle,"  the 
plaintiff  cannot  give  evidence  of  the  defendant's  ufing  the 
farm  in  an  unhufl>andmanlike  manner,  if  it  do  not  amount 
to  waile. — On  the  former  words  of  the  breach,  had  they 
flood  alone,  fuch  evidence  might  have  been  given. 

Cro.  Jac.  14Z.        In  covenant  for  non- repair  (as  lor  not  repairing  hedges 

and  not  ploughing  land)  the  writ  of  enquiry  fliall  be  to  the 
place  where  the  leafe  was  made. 

ML  125.  Covenant  lies  againft  an  aflignee  on  a  covenant  not  to 

plough,  although  affigns  are  not  named  in  the  deed;  for  it 
runs  with  the  land. 

Bac  Abr.  tit.        So,  if  A>  Icafes  lands  to  B.  and  B.  covenants  to  pay  the 

eovenant(E.3.)  ^^^^^  repair  houfes,  tfc' during  the  faid  term,  and  after- 
wards afligns  to  C.  the  afilgnee  is  bound  to  perform  the  cove- 
nanU  duritig  the  term  of  the  firfl  lefTce,  though  the  aflignee 
be  not  named;  becaufe  the  covenant  runs  with  the  land 
made  for  the  maintenance  of  a  thing  in  ejft  at  the  time  of  the 
leafe  made. 

thii.  So,  if  ^»  deroifes  to  B*  fcvcral  parcels  of  land,  and  the 
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leflee  covenants  for  him  and  hisalBgns  to  repair,  &c.  and 
alter  the  leflee  afligns  to  D.  all  his  eftate  in  parcel  of  the 
land  deinifed,  and  D.  does  not  repair  that  to  him  alligned,  the 
ledur  may  have  an  a£lion  of  covenant  againll  D.  the 
afli^nee. 

For  a  covenant  may  be  dividable  and  follow  the  land;  Cro.  Car^sts. 
wherefore  an  a£lion  o(  covenant  will  lie  againft  an  aifignee 
of  part  of  the  thing  demifed. 

If  a  leflee  covenants  that  he  and  his  afligns  will  repair  the  Cro.  J«c.5»|. 
houfe  demifed,  and  the  leffor  grants  over  the  term,  and 
the  affignee  does  not  repair  it,  an  a£lion  of  covenant  lies 
either  againU  the  aflignee  at  common  law,  becaufe  this 
covenant  runs  with  the  land,  or  it  lies  againft  the  leflee  at 
the  ele£lion  of  the  leflbr,  who  may  charge  both,  but  exe- 
cution (hall  be  againft  one  of  them  only ;  for  it  he  uke  both 
in  execution,  be  that  is  laft  taken  ihall  have  an  audita 
querela.  »  *  ' 

So,  the  executor  of  a  leflee  is  liable  to  the  grantee  of  the  4  Mod«a. 
TcverGon  on  fuch  a  covenant;  though  the  leflee  may  have 
aiCgned  his  term  and  the  grantee  have  accepted  rent  of  the 
afljgnee. 

For  the  perfonal  reprcfentative  of  a  leflee  for  years  it  1Ld.Raym.55j. 
hisaflignee  ;  and  a  covenant  to  repair  runs  with  the  land, 
as  it  is  to  be  performed  on   it,  and  therefore  binds  the 
aflignee«     So^  with  refpefl  to  a  covenant  to  make  further  Cro.CaT.503. 
aflur^nce. 

So,  if  there  is  a  covenant  which  runs  with  the  land  and  nrp^N.]*.  190. 
the  lefliee  afligns  over,  and  the  aflignee  dies  inteftafe,  the 
leflbr  may  have  covenant  againft  the  adminiftrator  of  the 
aflignee  and  declare  againft  him  as  aflignee:  for  fuch  cove- 
uahts  bind  thofe  who  come  in  by  a£l  of  law,  as  well  as  by 
dti  <>{  the  parties« 

As  to  the  extent  to  which  the  leflee  or  aflignee  is  liable  in 
covenant  there  is  a  confiderable  difference. 

1.  The  leflee  has,  from  his  covenant,  both  a  privity  of  Dour.  458. 7«4. 
contraft  and  of  eftate;  and  though  he  afligns,  and  thereby       1 
deftroys  the  privity  of  eftate,  yet  the  privity  of  contraft        ^ 
continues,  and  he  is  liable  in  covenant  notwithftanding  the 
aflignment* 

%.  But  the  aflignee  comes  in  only  in  privity  of  eftate,  and 

theretore 
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Bac.  Abr.  tit.    therefore  is  liable  only  while  in  poflellion:  except  in  the 
Covenaiit(E.4.;  ^^f^  ^j  ^^^^  j^^  which  though  he  aflign  over  he  is  liable  as 

to  the  arrears  incurred  before  as  well  as  during  his  enjoy* 
ment;  and  fuch  aflignee  was  made  liable  in  equity,  though 
the  privity  of  eftate  was  deftroyed  at  common  law. 

P^ke  R.  139.  AIBgnees  of  a  bankrupt  are  not  liable  for  the  rent  of  pre- 
mifles  afiigned  to  them  by  the  commiflioners  unlefs  they 
take  poffeffion. 

ft  Show.  IL  31.  If  ai  Icafe  be  made  for  twenty-one  years,  with  a  further 
covenant  by  the  leflbr  *'  that  the  lelTee  (hall  have  the  fame 
"  for  twenty.one  yeai*s  more  after  the  expiration  of  the 
*'  faid  term,  and  fo  from  twenty-one  years  to  twenty.one 
*'  years,  until  ninety-nine  years  thence  ntxi  enfuing  Oiall  be 
**  complete  and  ended,"  the  firft  twenty-one  years  (hall  not 
be  reckoned  part  of  the  ninety-nine  years. 

Where  the  breach  a{rigned  was  in  two  covenants,  and  it 
appeared,  that  for  the  one,  the  plaintiff  had  no  caufe  oF 
a£kion,  and  for  the  other  a  good  caufe,  and  iflTue  was  joined 
on  both,  and  found  for  the  plaintiff  in  both  and  damages 
entirely  affeffed ;  the  plaintiff  could  not  have  judgment. 

ftEfp.  R.  690.  To  an  a£lion  of  covenant  for  not  pulling  down  part  of 
a  houfe,  called  Th^  Cherry  Tree  at  South.gate,in  MiddUfex^ 
which  had  been  let  by  the  plaintiff  to  the  defendant's  tefiator  ; 
the  plea  was,  that  the  teftator  had  repaired  and  beautified 
other  parts  of  the  premiffes,  at  the  plaintiff's  requeft,  which 
the  plaintiff  had  accepted  in  fatisfa£lion ;  replication,  pro- 
tefting  that  the  plaintiff  did  not  requeft  the  teftator  to  re- 
pair ;  and  replying  that  he  did  not  accept  the  repairs  in 
fatisfa£lion.  It  appeared  that  the  plaintiff  had  demifed  the 
houfe  to  the  teftator,  who  had  covenanted  to  pull  down  the 
corner  of  it  for  the  purpofe  of  letting  the  plaintiff  make  a 
cart  way  over  the  place  where  the  corner  of  the  houfe  (lood. 
Lord  Kenyon.^^T)it  plaintiff  has  demifed  the  houfe  called 
The  Cherry  Tree,  and  confequently  the  ground  on  which  il 
ftood.  The  way  he  claims  is  to  be  made  over  part  of  the 
ground  on  which  the  houfe  fo  demifed  ftood.  Every  deed  is 
to  be  taken  moft  jlrongly  againft  the  grantor.  If  the  corner 
of  the  houfe  is  pulled  down,  the  plaintiff  cannot  ufe  the 
ground  on  which  it  ftood,  becaufe  it  paffed  by  the  de«, 
mife;  and  not  having  refitfrveJ  in' the  deed  any  right  to  nfe 
1  it 
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it  unlefs  the  plaintiff  had  fo  referved  it,  he  cannot  claim  it 
as  a  way  but  by  prefcription  :  but  as  the  teflator  did  cove- 
nant to  pull  down  the  corner  of  the  houfe,  and  has  not 
done  fo,  there  muft  be  a  verdiQ  for  the  plaintiff,  but  only 
for  nominal  damages. 

Refpeftin^  relief  by  bill  in  equity  the  party  cannot  feek  3  Atk.  515. 
for  fpecific  performance  of  a  covenant  to  repair. 

3ut  upon  a  covenant  to  build,  the  covenantee  is  clearly  md. 
entitled  to  apply  to  a  Court  ot  equity  for  a  fpecific  perform- 
ance ;  for  to  build  is  one  entire  thing,  and  if  not  done  pre- 
vents that  fecurity  for  his  rent  to  which  the  leffor  is  entitled 
by  virtue  of  a  building  leafe. 

Where  a  perfon  on  a  building  leafe  covenants  to  new  i^/v/.  5T1: 
l)uild  the  brick  meffuages  on  the  premiffes,  the  rebuilding  j^].. 
{ome  and  repairing  others  was  held  not  to  be  fufficient  to 
;^nfwer  the  covenant,  but  the  leffee  mull  rebuild  the  whole. 

Section  IL    Of  the  ASion  of  AJfumpfit. 

Ifthe  leafe  be  by  writing  without  deed,  or  by  parol  de- 
mife,  the  landlord's  remedy  for  the  breach  of  fuch  ftipula. 
tions,  as  the  terms  of  the  agreement  exprefs  or  the  contract 
implies,  is  by  a£lion  oi  affumpfit%  for  an  ,aAion  upon  tho 
cafe  on  ^ff^^fnpfUy  (or  as  it  is  alfo  called  on  promifes)  is  aa 
a£lion  whicli  the  law  gives  the  party  injured  by  the  breach, 
or  non-performance  of  a  contra6l  legally  entered  into;  it  is 
founded  on  a  contra6l  either  exprefs  or  implied  by  law,  and 
gives  the  party  damages  in  proportion  to  the  lofs  he  has 
fuilained  by  the  violation  of  the  contra£l» 

An  agreement  to  leave  a  farm  as  he  found  it  is  an  agree*  «  Bi.  R.  S40. 
ment  to  leave  it  in  tenantable  repair,  if  he  found  it  fo ;  and 
will  maintain  a  declaration  fo  laid. 

In  fpecial  ajjumpfu  againft  the  tenant  for  not  performing  md, 
l>is  agreements,  the  eftate  of  the  leffor  is  an  immaterial  aver* 
ment,  if  the  tenant  has  had  the  enjoyment  of  his  leafe. 
For  the  true  rule  is,  that  on  the  general  iffue  in  an  a£lion  on 
the  cafe,  all  f/M/^rr^W  averments  are  denied  and  put  in  iffue, 
but  nothing  elfe.  The  eftate  of  the  plaintiff  is  not  a  material 
ayerment;  fpr  a  leafe  by  a  tenant  in  tail  (as  the  plaintiff  in 
this  cafe  was}  is  not  void,  but  only  voidable  by  the  iffue  in 
Mill:  it  had  uq^  |}^en  nor  coul4  be  avoided  during  the  life 

of 


428  Of  the  Aaiott  9f  JJUumpJtt.      [Chap.  XV. 

of  the  Icflbr;  nor  docs  it  He  in  the  mouth  of  the  defendant » 
who  has  enjoyed  the  fruit  of  it,  to  difpute  its  validity.  That 
therefore  being  an  immaterial  averment,  the  plaintiff, 
(notwithftanding  he  was  miftaken  in  his  title)  was  held  to  be 
entitled  to  recover  on  the  firfl  count  of  the  declaration 
which  ftated  that  the  lands  defcended  to  him  in  fee  on  the 
death  of  his  father,  as  Ton  and  heir. 

A  tenant  at  will  even  is  bound  to  keep  the  premiflea 
in  repair,  and  to  ufe  the  land  fairly  according  to  the  courfe 
of  hufbandry  which  the  nature  of  the  foil  may  require,  and 
the  cuftom  of  the  country  points  out  as  being  proper.  It 
feems  indeed,  that  thofe  covenants  which  are  implied  in  a 
leafe,  (of  which  we  have  in  a  preceding  part  of  this  work 
made  more  particular  mention,)  fubfill  between  landlord 
and  tenant  as  refulting  from  this  relative  fituation,  by  what- 
ever means  that  (ituation  is  created ;  fo  that  the  breach  oC 
any  of  them  is  a  wrong  for  which  the  law  affords  a  remedy : 

Co.  Lit.  56.  f.    an  a3ion  on  the  cafe  therefore  will  lie  for  damages  ariGng 

"•*•  &om  the  negle£l  to  repair. 

6T.  R.319.  An  agreement,  (as  has  been  before  pbferved)  though  no4 

under  feal,  may  be  declared  on  fpecially,  in  which  cafe  it 
may  be  faid  to  bind  the  parties  by  its  own  force;  or  the 
plaintiff  may  in  fome  infiances  declare  generally,  and  give 
the  written  contra£l  in  evidence. 

%  Efp.  R.  590.  A  tenant  fromiyear  to  year  is  bound  as  has  been  obferved 
only  to  fair  and  tenantable  repairs,  fo  as  to  prevent  wafte 
or  decay  of  the  premiffes,  but  is  not  bound  to  do  fubftamial 
and  lafting  repairs. 
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Of  the  Remedies  for  Wafle. 
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Section  I,    Of  Wafle  on  the  Statute  oj  Glouccflen 

REMEDIES  for  waftc  lay  at  common  law  by  prohibi-  tBl.C0m.2gj; 
tion  of  wafte  and  aQton  of  wafte :  in  favour  of  the 
owner  of  the  inheritance,  however,  the  ftatuies  of  MarU 
iridge,  gt  H,  3.  c.  23.  and  of  Gloucefter^  6  £.  1.  c.  5.  pro- 
vided that  the  writ  of  wafte  (hall  not  only  lie  againft  tenants 
by  the  law  of  England  for  curtefy)  and  thofe  in  dower,  but 
againft  any  farmer  or  other  that  holds  in  any  manner  for 
life  or  years:  fo  that  for  above  five  hundred  years  paft  all 
tenants  merely  for  life  or  for  any  lefs  eftate  have  been  pu-> 
niOiabie  or  liable  to  be  impeached  for  wafte  both  voluntary 
and  permiflive;  unlefs  their  leafes  be  made,  as  fometimes 
they  are,  without  impeachment  of  wafte,  abfque  impetilione 
vafti;  that  is,  with  a  provifion  or  prote£lion  that  no  man 
'fliaU  impetere  or  fue  him  for  wafte  committed.  But  tenant 
in  tail,  after  poi&bility  of  iflue  extinfl,  is  not  impeachable 
for  wafte;  becaufe  his  eftate  was  at  its  creation  an  eftate  of 
inheritance,  and  fo  not  within  the  ftatutes.  [But  it  is  faid^ 
chat  although  fuch  tenant  is  not  puniOiable  for  wafte,  yet 
if  he  cuts  down  trees,  they  are  not  his  property,  4  Co.  63* 
€0.  Lit.  276.  but  will  belong  to  the  firft  perfon  living  at  the  • 
time  who  has  an  eftate  of  inheritance,  3  P*  fVms.  266.] 
Neither  does  an  aSion  of  wafte  lie  for  the  debtor  againft 
tenant  by  ftatute  recognisance,  or  elegit,  becaufe  againft 
ihem  the  debtor  may  fet  off  the  damages  in  account:  but  it 

feems 
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feems  reafonable  that  it  (hould  lie  for  the  reverfioner  ex-» 
pe£Unt  on  the  determination  of  the  debtor's  own  eftate,  or 
of  thofe  eftates  derived  from  the  debtor. 

By  the  ftatute  6f  Marliridge^  (ingle  dstfhages  only  could 
be  recovered,  except  in  the  cafe  of  a  guardian ;  but  the  fla- 
ttite  of  Glouttfttr^iirtBd  that  tenant  in  dower^  by  the  cur- 
tefy,  for  life,  or  years,  (hall  lofe  and  forfeit  the  place 
¥fherein  the  waftc  is  committed,  and  aifo  treble  damages  to 
C*.  Lit.  54*  l^im  that  hath  the  inheritance.  The  ftatute  fpeaks  of  terms 
€f  years  in  the  plural  number;  but  though  it  be  a  penal 
law,  whereby  treble  daifiaget  and  the  place  wafted  (liall  be 
recovered,  yet  a  tenant  for  half  a  year,  being  within  the 
fame  mifchjef,  (hall  be  within  the  fame  remedy,  though  ic 
he  out  of  the  letter  of  the  law.  The  exprelTion  of  the  fta- 
tute is,  that  **  he  (hall  forfeit  the  thing  which  he  hath 
^  wafted  ;'*  and  it  hath  been  determined  that,  under  thefe 
words,  the  place  is  alfo  included. — If  wafie  be  Aontjparfimi 
or  here  and  there,  all  over  a  wood,  the  whole  wood  (hall  be 
recovered ;  or  if  in  feveral  rooms  of  a  houfe,  the  whole  houfc 
(ball  be  forfeited ;  becaufe  it  is  impra£Licab]e  for  the  rever- 
fioner to  enjoy  only  the  identical  places  wafted,  when  lying 
interfperfed  with  the  other.  But  if  walle  be  done  only  at 
one  end  of  a  wood  (or  perhaps  in  one  room  of  a  houfe,  if 
that  can  be  conyeuiently  feparated  from  the  reft)  that  pari 
only  is  the  locus  vaflatus,  or  thing  wafted,  and  that  only 
(ball  be  forfeited  to  the  reverfioner. 

The  redrefs  under  this  ftatute  for  this  injury  of  wafle  is 
of  two  kinds,  preventive  and  corre£^lve;   the  former  by 
writ  of  ejlrepenunt^  the  latter  by  adion  of  wafte. 
Efirekement.        Eftrepement^  from  exiirpare,  fignifies   to  draw  away  the 
F.N.B.  3inft.  heart  of  the  ground,  by  ploughing  and  fowing  it  conti« 
j  Kep.  115.       nually,  without  manuring  or  other  good  hufbandry,  whereby 
it  is  impaired,  and  may  be  alfo  applied  to  the  cutting  down 
trees,  or  lopping  them  farther  than  the  law  allows.     The 
word  is  ufed  for  a  writ  which  lies  in  two  cafes:  the  one  by 
the  ftatute  of  Gloucejler^  when  a  perfon  having  an  adion 
depending,  ^%^Jormedon^  writ  of  right,  &c.  fues  to  prohi- 
bit the  tenant  from  making  wafte  during  the  fuit ;  the  other 
is  for  the  demandant  who  is  adjudged  to 'recover  feifin  of 
the  land  in  queftion  after  judgment  and  before  execution 

fued 
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fued  by  the  writ  of  habere  facias  poffeffionem^  to  prevent 
wafte  being  made  before  he  gets  into  pofleffion.  By  an 
equitable  conftruflion .  of  the  ftatute  oiGloucefler^  and  in 
advancement  of  the  remedy,  it  is  now  held  that  a  writ  of 
tflrepement  to  prevent  wafte  may  be  had  in  every  ftage,  as 
well  of  fucfa  adions  wherein  damages  are  recovered,  as  of 
thofe  wherein  only  pofleffion  is  had  of  the  lands;  for  per- 
haps the  tenant  may  not  be  able  to  fatisfy  the  demandant  his 
full  damage.  In  an  a3ion  of  wafte  itfelf,  therefore,  (of 
which  hereafter,)  to  recover  the  place  wafted  and  alfo  da- 
mages,  this  writ  will  lie  as  well  before  as  after  judgment, 
lor  the  plaintiff  cannot  recover  damages  for  more  wafte 
than  is  contained  in  his  original  complaint ;  neither  is  he 
at  liberty  to  affign  or  give  in  evidence  any  wafte  made  ^fter 
fuing  out  the  writ:  it  is  therefore  refafonablc  that  he  ftiould 
have  this  writ  of  preventive  juftice,  fince  he  is  in  his  pre- 
fcnt  fuit  debarred  of  any  further  remedy. 

If  a  writ  of  tflrepement  forbidding  wafte  be  dircfted  and 
deliverpd  to  the  tenant  himfelf,  as  it  may  be,  and  he  after- 
wards proceeds  to  commit  wafte,  an  aftion  may  be  carried 
on  founded  upon  this  writ,  wherein  the  only  plea  of  the 
tenant  can  be  non  fecit  vajtun  contra  prohibitionem,  and  if  Moor,  loo^ 
upon  verdia  it  be  found  that  he  did,  the  plaintiff  may  re- 
cover  damages  and  cofts,  or  the  party  may  proceed  to  pu- 
nifti  the  defendant  for  the  contempt. 

This  writ  lies  properly  where  the  plaintiff  in  a  real  ac--^^'^- 
tion  ftiall  not  recover  damages  by  his  aftion,  and  as  it  were  *  '°^'  ^*'' 
fupplics  damages ;  for  damages  and  cofts  may  be  recovered 
for  wafte,  after  the  writ  oi  efirepement  is  brought. 

By  virtue  of  either  of  thefe  writs,  the  Sheriff  may  rcfift  ^^"''  3«9- 
thofe  that  do,  or  offer  to  do  wafte ;  and  if  otherwife  he 
cannot  prevent  them,  he  may  lawfully  imprifon  the  waftcrs, 
or  make  a  warrant  to  others  to  imprifon  them;  or,  if  necef- 
fiiy  require  it,  he  may  take  the  poffi  comitatus  to  his  af- 
fiftance. 

The  writ  of  wafte  is  alfo  an  aftion  partly  founded  On  the  WrltifJVafte. 
common  law,  and  partly  upon  the  ftatute  of  Gloucefler^  and  *  Wood's  inft. 
may  be  brought  by  him  that  hath  the  immediate  eftate  of  in-  ^^  ' 
heritance,  whether  it  be  fee,-fimple  or  fec-tail;  provided 
the  reverfion  continue  with  him,  in  the  fame  ftate  in  whict) 
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it  vas  at  the  time  of  the  wafle  done,  and  be  not  granted 
over;  for  though  he  take  the  eflate  back  again,  the  a£lion 
}  Mod.  93.  is  gone,  becaufe  the  efiate  did  not  continue.  This  is  a  re* 
medial  and  yet  a  penal  iaw»  and  therefore  (hall  have  a  fa-^ 
vourabie  coaftru£lion. 
liidi  A  purchafer  (as  contradiAinguiihed  from  one  by  defcent) 

Ihall  have  an  a6lion  of  wafte. 
'*  So,  a  parfon,  i^c.  for  it  is  the  dowry  of  the  church. 

But  if  alcafe  be  made  to  A.  for  life,  remainder  to  B.  for 

m 

life,  remainder  to  C.  in  fee,  no  adion  of  wafie  lies  againfl 
the  firft  leffee  during  the  eftate  in  the  mean  remainder,  for 
then  his  eftate  would  be  dcftroyed  t  otherwife  if  jj.  had  a 
mefne  remainder  fory^ars,  for  that  would  have  been  noim* 
pediment,  the  recovery  not  dcftroying  the  term /or  years. 

If  the  leflee  for  years  commit  wafle  and  his  term  ex* 
pires,  yet  the  leflbr  (hall  have  an  a3ion  of  wade  for  the 
treble  damages* 

Cd^  Lit.  S56.  If  21  biftiop  make  a  leafe  for  life  or  years,  and  die,  the  lef- 
fee, the  fee  being  void,  doth  wafte,  the  fucceffor  fliall  have 
no  a£lion  of  wafte. 

iMod.  €i.  Tenant  in  common  need  not  join  in  an  a£lion  of  wafle 

unlefs  he  has  made  a  leafe  for  years  with  another. 

tInA.  403.  This  a£lion  is  alfo  maintainable  in  purfaance  of  the  Oat* 

of  Wejim.  2.  (13  £.  1.  c.  22.)  by  one  tenant  in  common  of 
the  inheritance  againft  another,  who  makes  wafte  in  the 
eftate  holden  in  common  :  the  equity  of  which  ftatute  ex- 
tends to  joint  tenants;  but  not  to  coparceners,  becaufe 
they,  by  the  old  law,  might  make  partition;  but  tenants  in 
common  and  joint-tenants  could  not,  wherefore  the  ftatute 
gave  them  this  remedy,  compelling  the  defendant  either  to 
make  partition  and  take  the  place  wafted  to.  his  own  fliare, 
or  give  fecurity  not  to  commit  any  farther  wafle.  But  thefe 
tenants  in  common  and  joint-tenants  are  not  liable  to  the 
penalties  of  the  ftatute  of  Gloucejler^  which  extends  only  to 
fuch  as  have  life  eftates  and  do  wafte  to  the  prejudice  oi  the 
inheritance. 

Co.  Lit.  54.-  The  grantee  of  a  reverfion  fliall  have  wafte  :   therefore  if 

Cro  £liz  68?»    *^  'cflec  of  land  opens  a  coal  mine  and  grants  all  his  in- 

tcrcft,  excepting  the  mine,  wafte  will  lie  by  an  aflignee  of 
the  reverfion  againft  the  grantee  for  coals  afterwards  dug 

by 


Sea.  I.]      OflV^e  on  the  Statute  of  Glciac^'^T.  433 

by  the  grantor;  for  the  exception  being^  of  a  thing  with 
which  he  had  npt  power  to  meddle,  was  void. 

A  provifo  in  a  leafe  that  the  leflbr  (hall  cut'  down  trices,  Uid.  600. 
if  a  covenant  and  not  an  exception  :  therefore  the  heir  %aay 
maintain  wafte  if  they  be  cut  down.    But  if  ileafe  be  made  BuU.N.P.xi«* 
excepting  the  wood  and  timber, an  afiion  of  walte  will  not  lie 
again  ft  the  leflee  for  cutting  it  down,  becaufe  not  demffed.' 

If  the  termor  aflignbis  term,  except,  the  trees,  and  after- 
yards  the  trees  are  cut  down*  wafte  will  lie  agaihft  the  af- 
fignee,  for  the  exception  was  void :  but  if  tenant  for  life 
make  a  leafe  for  years,  he  may  except  the  trdes,  becfaufe  he 
flill  remains  tenant  and  is  chargeable  in  wafte. 

Wafte  lies  againft  an  executor  de  Jon  tori  of  a  terra  of 
years  or  of  other  chattels;  by  ftat.  3oC.s.  c.7,  and  4  £?| 
^.  fi?  Jtf.  c.  24.  J.  12. 

An  occupant  (ball  be  puniftied  for  wkfte.— So,  if  tenant  Co.Lit.  54* 
fpr  life  or  years,  or  their  allignee  make  a  grant  over,  and 
notwithftanding   take  the  profits,  an  aflioii  of  wafte  lies 
Bj^inft  hi^,  by  him  In  the  rev^rfion  or  remainder,  by  the 
flatute. 

Qnc  may  haye  an  aftion  of  wafte  upon  feveral  leafek,  Cro.  jac.  jjo. 
jand  upoii  feveral  grants  of  a  reverfion.  ^^P***  *^' 

By  the  cuftom  of  London^  wafte  lies  at  common  law,  for  Com.  pig. 
wafte  in  houfes  there,  and  now  fince  the  ftatutc  of  Ghuctf.  ^^*^*  ^^'  ''^ 
/tfr,  wafte  lies  there  in  cafes  within  the  ftatute  as  wellas  in 
others:  for  though  the  ftatute  gives  an  a£lion  of  wafte  ja 
cafes  where  it  would  not  lie  before,  and  givfs  ^Ifo  treble 
damages  tt  locum  vaftatum,  yet  it  does  not  take  away  the  ju- 

rifdi<aion  of  any  Court  that  before  held  plea  of  wafte So 

a  writ  of  eftrcpement  lies  in  London  pendente placito,  or  after 
judgmerit  and  before  execution,  to  ftay  wafte. 

No  perfon  is  entitled  to  an  aftion  of  wafte  againft  a  te-  co  Lit.  %\%. 
nant  for  Kfe,  but  he  who  bas  the  immediate  eftate  of  inhe-  ^'  "•  *• 
ritance  in  remainder  or  reverfion,  expefiaiit  upon  the  eftate 
for  life.     If  between  the  eftate  of  the  tenant  for  life  wfio 
commits  wafte  and  the  fubfequent  eftate  of  inheritance  there 
is  interpofed  an  eftate  of  freehold  to  any  perfon  in  ijfe,  then    ' '   *      7* 
during  the  continuance  of  fucb  interpofed  eftate^  the  aftion 
of  wafte  IS  fufpended ;  and  if  the  fifft  tenant  fo^  life  dies 
4uring  the  continuance  of  fncb interpofed  eftate,  the  aaion 

»  f  IS 


43*  Of  JVafte  on  the  Statute  of  Gloucefter.  [Chap.  XVI. 

it  gone  for  ever.  But  though  while  there  is  an  efiate  for 
life  interpofed  between  the  eftate  of  the  perfon  committing 
walW  and  that  of  the  reverfioner  or  remainder«man  in  fee» 
the  remaindeff-man  cannot  bring  his  a£lion  of  wafte ;  yet  if 
At  wafie  be  done  by  cutting  down  trees,  &^.  fuch  remain* 
der-man  in  fee  may  feize  them,  and  if  they  are  taken  away 
or  made  ufe  of  before  he  feizes  them»  he  may  bring  an  ac« 
tsoB  of  trover :  for  in  the  eye  of  the  law  a  remainder-man  for 
life  has  not  the  property  of  the  thing  wafted ;  and  even  a 
tenant  for  life  in  pofTefiion  lias  not  the  abfolute  property  of 
it,  but  merely  a  right  to  the  enjoyment  or  benefit  of  it,  as 
long  as  it  is  annexed  to  the  inheritance,  of  which  it  is  con- 
fidered  a  party  and  therefore  it  belongs  to  the  owner  of  the 
fee. 

*  The  zBXon  of  wafte  is  a  mixed  a£kion :  partly  real,  fo  far 
as  it  recovers  land ;  and  partly  perfonal,  fo  far  as  it  re* 
covers  damages ;  for  it  is  brought  for  both  pf  thofe  pur* 
pofes,  and  if  wafte  be  proved,  the  plaintiff  Dial!  recover  the 
thing  or  place  wafted,  and  alfo  treble  damages  by  the  fia- 
tute  of  Gloucefler. 

The  procefs  in  the  a£lion  of  wafte  is,  firft  a  writ  of  fum* 
mons  made  by  the  curfitor  of  the  county  where  the  land 
lies,  and  on  the  return  of  this  writ  the  defendant  may  eflbin 
imd  the  plaintiff  adjourn,  lie.  Then  a  pone  is  made  out  b^y 
the  filazer  of  the  county,  on  the  return  of  which  a  diflringas 
iffues  for  the  defendant  to  appear,  and  upon  his  appearing 
the  plaintiff  declares,  and  the  defendant  pleads,  &c. 

9«ph.  24.  The  writ  of  wafte  calls-  upon  the  tpnant  to  appear  and 

(hew  caufe  why  he  hath  committed  wafte  and  deftru£tion  in 
the  place  named  to  the  diCnherifon  of  the  plaintiff.  If  the 
defendant  makes  default  and  does  not  appear  at  the  day  af- 
figned  him,  then  the  Sheriff  is  to  take  with  him  a  jury  of 
twelve  men  and  go  in  perfon  to  the  place  alledged  to  be 
wafted,  and  there  enquire  of  the  wafte  done  and  the  dama* 
ges,  and  nuke  a  return  or  report  of  the  fame  to  the  Court, 

^Ciis.  xt,     upoa  which  report  the  judgment  is  founded— But  if  the 

defendant  appears  to  the  writ  and  afterwards  fuffcrs  judg* 
ment  to  go  againft  him  by  default^  or  upon  ^nildicii  (when 
lie  makes  no  anfwer  or  puts  in  no  plea  in  defence)  this 
mounts  lo  a  confefCon  of  tfa^  wafte,  fince  having  once  ap. 

pearedf. 
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peared,  he  cannot  pretend  ignorance  of  the  charge.  The 
Sheriff,  thereforct  fliall  not  go  to  the  place  to  enquire  of 
the  fa3,  but  fliall  only  (as  in  default  in  other  aflions) 
make  enquiry  of  the  quantum  of  damages. 

In  wafte  the  plaintiff  muft  (hew  how  he  is  entitled  to  the  Com.  Dig.  tit^ 
inheritance;  therefore,  if  he  counts  upon  a  leafe  by  himfelf,         ^^^'  '^'^ 
he  muft  Oiew  his  feifin  in  fee,  and  demife  to  the  defendant. 

In  every  cafe  the  plaintiff  in  this  pElion  muft  (hew  his  thid^ 
title.  Thus,  if  he  claim  by  fine,  he  muft  plead  the  fine  and 
the  ufes  of  it ;  if  by  common  recovery,  he  muft  (hew  the 
recovery  and  ufes :  fo,  if  by  grant  of  the  reverfion,  he  muft 
fhew  bow  he  claims  by  a(fignment ;  and  if  the  hu(baDd  and 
wife  in  right  of  the  wife  fue,  they  muft  alledge  the  rever* 
fion  in  both :  fo,  if  the  plaintiffs  fue  as  p?urceners  or  joint* 
tenants,  the  declaration  (hould  Oiew  that  they  are  fo. 

If  however  the  plaintiff  conclude  ad  exhareditationem^  niji  ^ 

it  fupplies  the  omiffion  of  the  eftate  of  which  he  was  feifed, 
after  verdifi:  fo,  if  he  (hews  the  fpecial  matter  it  is  fuffi* 
cient,  though  he  does  not  name  himfelf  affignee:  fo,  if  the 
writ  is  general,  cujus  hares  the  plaintiff  is,  though  he  has 
a  fpeciaJ  inheritance. 

If  the  plaintiff  has  thereverfion,  he  (hall  fay  that  the  de-  ^ij^      .      -^ 
fendant  holds  of  him:  but  it  is  otherwife,  if  wafte   be 
brought  by  him  in  remainder;  or  by  the  lord  who  has  by 
efcheat,  for  there  is  no  tenure  of  him. 

The  plaintiff  muft  always  charge  the  defendant  in  the  /f-  /^.-^  (3. 0.3.) 
net  or  in  the  tenuit;  for  there  is  no  other  form;  and  muft 
charge  him  as  affignee,  executor^  (^c.  So,  he  muft  charge 
him  by  virtue  of  the  leafe  by  which  he  is  poffeffed  :  as,  if 
the  defendant  be  in  by  deviie^  he  muft  charge  him  as  te* 
nant  ex  legations    If  defendant  claims- by  a  remainder  for  ^ 

life  or  for  years,  which  is  now  in  poffeffion,  be  may  bo 
charged  upon  a  demife  to  liim :  but  if  he  be  in  by  the  fta« 
tute  of  Ufes,  it  is  fufficient  to  charge  him  generally,  with* 
out  faying  on  whofe  demife. 

The  declaration  muft  a(Egn  the  wafte  conformably  to  the  md.  (}.0;  4> 
writ :  for  if  the  writ  is  for  wafte  in  land»  and  it  is  afligiied 
in  cutting  wood ,  it  is  bad. 

If  wafte  be  affigucd  in  land,  it  muft  fay  ia  what  parifli  it  ^.j  /   ^  ^^ 
^cs, 

Ff»  It 
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It  is-  fufficiient  to  affign  Wafte  difeSIy,^  without  (hfewinf 
tlife  particul^  manner  in  which  it  was  c6nmitfted:  as,  if  it 
\t  XtL  germins,  it  is  fufiicient  to  fay,  that  be  deitroyed  tM* 
germins  generally,  without  faying  that  be  fufl^fed  the  hedges^ 
of  the  wood  to  be  ne^^£l:ed,  whereby  cattle  entered  and 
eat  the  girmini-.and  if  a  ftratager  cbmmH  the  Wifft,  thH 
fad  need  not  be  mentioned. 

Bat  the  declaration  mull  partfcularift  the  quality  or 
quantity  of  the  wafte ;  as  if  it  \i  in  ciitthig  tredf,  the  phnn« 
tifFmnft  (hew  the  number  df  the  trees.-::-|f  th6  demifib  is  of 
a  moiety  of  a  maii6r,  and  other  linds,  and  the  Wafte  affigried 
inVood,  parcel  of  the  premiffes,  it  is  bsfd;  for  it  c^nnoV  bd 
parcel  of  the  manor,  and  tf  fd  of  the  other  !afads& 

z  show.R.  8.  A  declaration  iii  Waft^  that  the  dd<kndatft  plowed  tip  thri 
land,  whitli  was  paftore,  tifi^  tafiumfeciu  ^ats  held  bad  fov 

iT,  R.  145;  nncertaihty  ;  even  aftet-  ircrdift.-^Aftcr  vcWift,  nothing  is 
to  be  prefumed  but  wliAt  is  either  fcxprefsiy  ftated  iii  the  de-? 
claratioui  or  neceflarity  inipiied  froh  thofe  fa£h  which  are 

Cowp.8z6,        ftated  :  for  a  verdift  will  cute  ambiguity  only,  biit  will  not 

i>ous.  683.       ^y  ^]^^^^  ,j^^  ^^^  ^f  ^he  aaion  i^  omitted  to  be  litid  in  it» 

declaration. 

Jk\d,  (3.  p.  6.)'      The  declaration  muft  be  ad  exkarediiadoneik  ot  Hit  plain* 

tiff:  if  he  be  feifed  in  right  of  his  wife,  it  flikll  be  bd  ^ir« 
hareditationem  bi  the  wife.  So,  if  there  are  feveral*  plsiih* 
tiffs,  there  may  be  fummons  and  feverdnce;  for  it  i^  ia  i'ieal 
^&ion,  and  ad  exharedifationtm^ 

The  gbneral  ilTue  to  ati  tRion  of  wafte,  is  *^  no  Wafte 
*'  done;"  but  this  admits  nothing,  but  puts  the  Whiole  dbcla« 
ration  in  iflue  \  and  may  be  pleadied  in  aR  cafei  Where  thbre 

BAK.  p,  1 19.  ts  no  wafte,  as  if  deftruf^ion  happlsni  by  tempeft,  &c.  If 
therfelbre  the  defendant  plead  nul  wafie  fait^  and  iffue  ii 
taken  thereupon,  the  plaintiff  muft  pIrbVe  bil  titlb  is  laid 
in  the  detlar^tion :  hk  mutt  likewi(b  prove  the  kind  of  wafld 
hid  in  the  detlaratibrt ;  and  theteforie  if  (le  altedge  waftd 
in  cutting  trees,  and  the  jury  find  that  he  flilbbed  them  and 

9^4.  U9.         did  not  c\it  them/ it  is  vaHahce.— I^efehdatit  itikj  alfo,  un* 

der  thegeneral  iffue  give ih  evidence  4ny  thidg  Wl^i'ch  proves 
that  it  is  no  wafie;  as  that  it  was  by  temp^li,  £?c.ias  lelb^ 
obferVed;  but  not  that  it  Was  for  impairs,  or  that  klie  pliin^ 
tiff 'gave  bim  leave  to  cut,  pf  that  h^  had  not  repaired  before 

the 
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lhc;.fi6lion  brovght.  I^Teither  ytiW  it  b^e, any, defence  \hax  a 
llr^ljer  4id  it,  fpr  ifihe  pmnuffO^ould  not  |iave  his  a£liQn 
f)f,w^z^,  be  wQ^ld  he  without  jci^edy;  and  t^e.def^ndant 
fBfiy  baring  irefpad  againft  the  ^rangcr.and  rcc9Y:?f  ,l»i».dar 
>i)?gc^-    9ut  it  >yjpuld  b|e  a  jg09d  flea  to  fay  tb^t  t^e  plain* 

Uffhltnlelf  did  it. 

....  i^ 

Jif  fevcrj^I  \Yai}psjre  ^ffigwd,  ^.nd  the  def^eiidafit  is  wU  pu^ig^/^'o- > 
guilty  of  part  of  any,  hie  mi^ypjead  "po  wa#e  fjpfl?*!  to  all 
vtpg^tbpr,  and  .nq^d  not  fay  Jp^^yery  part  federally  .**  ^ 
r".waae."..  .  ^:   ..    ,  ;•.:.•■• 

If  the  tenant  repairs  befoce  a&iop  broi|£lu».U  |?,f?iid,  he  l}^^\  *'!'  • 
Hn  revecfic^n  canifot'bave  ^a;»diQ|ijof,wafie;f]pnt'tKe,;te- 
rodnt  canmii,  ipvijuch  cafc^  pU^dttbiit  he.did  n9),jiHl^»  ^i^ 
^lift  plead  ,lb^  fp^cial  vai^iKtriuf^r  

••.No,vrpiil«hdppe"  isoo  .gl^a  'Wi|c«c  ^bc  ,def(CJa4a?*i'»«  ^,]^  ^*'*' 
fatter. of  jiifliftQauqn,  qr  ^cufe.   ,,  .     _    ,        ,,.    ,  . 

Therefore,  if  there  be  a  leafe  to  ^.  for  two  Xft?>^  ^^  ^^'''* 
^rterw.a5d|.;a  ^^^SpIq  B^^qr  Jftnjjfcajrs,  in  wafte^^inft  B.  .  .  ., 

-ior  WAl)e;dMi«g^h«^  tw/>  yfiaJs^^be.Mpi^ot  pl^^ 

.Tb^.^rtferK^ijfiay. plej^  .in  jujjf^catigai  tha^heXQok|far  Co.  Llr.  54-  *. 
repairs;  as  for  repair  ^f-^^e  jfq^ic^s.^nd  pthf^,^c^5^(][ary 
:ulci :  ^r,  jA^t'!?{C  ^pullfd  dpwy.  to.  Kebiiild. ^d  .  repair. the 
houfe,  fences,  &c.    Tbcr^w^tqiia^t.fQr  lijfe.iiiay  Jufiify 
cutting  dp^n^twRbcr^upon  ihejpftupd  Ictjten,  .aiid  r^p^jying 
the.  haufc  tfeercwi^h,  thp\jgh  be;^  not  CQippeHable  to'  i:epair ' 
it  if  itaicer^rmnqyuaMrb^n.the  Jcafe  was .  made.-r  But  it  js^^m  tkg.ie 
•not  fulfickttt  tq  fay^  thai)  he  fto^k  for  .repairs,,  if  he^do^s.^qjjt  cro.'  eh*.  591. 
.add.that  Jbeiujfcd.or.fc?<\ps  for  repairs:  for  .it  is,^^^  fpr,a 
lefFce  to  cut  down  timber  trc^s.Jfpr^Uie  f^KppksM.fff^is 
^ whiai  the r^'iade^jcW^afi<?n,  fqr  yt^u  it  othcrwi^^  .^yeryri^ar- 

•  ber  inight,  CMi4o^w!n  aU  0)e  |irpa4Z^<>^^"S  HP^^  ^^?  IV'^]^^* 

sderpietenceithat.be  k^€(p^  thcijv  to  etnplpy  abpul  f«^9j^a* 
tioBs  whcnevear:f^ch  (h?^lbecjHnejiipccirary.      .    ,, ,    ' 

V'  . So  Jie«.may. plead  tbat.he  to<^' thepi  for, other ^jecfffary  Com.nijr.  «rr 
botes;  as. iorwaia-boie,  ca3rt»bo;ci.flwjhr^oiCn'P%bp4gc-  **''^ (t^- 5^) 
bote,  Qtfdtgalcs^or.fliJes;  pr  for  ipaiing  vi^^nfila^in  huf- 

\  bandry ;  .on  for  fuel.    So,  bj^  may  .plead  l,hat  ihfiy  .w^e^dead 

-wood,  beaRngaie\tliejrfryit.n<Mrf9iUge.  ^. . 

•    Ff  3  So, 
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Uid,  (3.0. 14.)  So,  he  may  plead  that  the  leafe  was  without  impeachment 
of  wafte :  or,  that  the  plaintiff's  anceftor  made  a  bargain 
and  faie  of  the  trees  to  him :  or,  that  the  leffor  covenanted 
that  the  leflee  might  cut  down  trees.  But  itis  no  bar,  that 
the  leflbr  covenanted  to  repair,  and  that  he  did  it  for  him. 

0/^(3.0. 15.)  He  may  alfo  plead,  that  he  has  rebuilt  and  fince  kept  in 
repair ;  for  he  may  plead  in  excufe,  that  he  repaired  before 
afiion  brought,  for  the  jury  mull  view  the  place  wafted: 
but  *'  repaired  pending  the  ftiit**  is  no  plea.  So  he  may 
plead  that  it  was  fo  ruinous  at  the  commencement  of  hi'f 
leafe,  that  be  could  not  repair. 

ihiJ.  So,  he  may  plead  a  releafe  from  the  plaintiff  or  one  of 

(3.  a  S.  i«.)     ^^  piaimift,  in  bar ;  for'  if  wafte  be  by  two  plaintiffs  in  the 
tenuiif  a  releafe  by  one  is  a  bar  to  both  t  but  where  wafte  it 
[   in  the  tenets  a  releafe  by  one  plaintiff  bars  himfelf  only. 

Wd.  So,  to  wafte  in  the  ienuiii  he  may  plead  accord  with  fa- 

tisfafiiott. 

nuXi.  O.xoi)      So,  the  defendant  may  plead  in  abatement  to  the  plaintiff^s 

title,  or  that  the  plaintiff  has  nothing  in  reverfion ;  but  he 
ought  to  Ihcw  how  the  reverfion  is  devefted,  for  "  nothii^g 
••  in  reverfion*'  generally,  will  be  bad ;  except  where  wafte 
is  brought  by  a  grantee  of  the  reverfion. 

So,  if  the  plaintiff's  title  hih  penJenU  lite,  the  defendant 
may  plead  it  after  the  laft  continuance. 

Hid.  (s.  0. 19.)      So,  he  may  plead  a  mefne  rcmainder-man  ftill  alive. 

Ikd.  (up.  x8.)      So,  the  defendant  may  pfead  no  demife  made  to  him :  or, 

no  demife  as  to  part :  or,  that  wood  was  excepted  by  the 
demife.-— So,  that  he  has  nothing  by  the  affigmncnt  of  B.  or 
that  after  the  demife,  the  defendant  affigned,  before  which 
affignment  no  wafte  was  done.** 

nrJ.  To  the  plea  of  affignment  before  wafte  done,  the  plain- 

tiff  may  reply,  that  the  affignment  was  by  fraad,  and  he  af* 
terwards  took  the  profits:  and  if  the  defendant  rejoins,  be 
muft  traverfe  the  pernancy  of  the  profits,  not  the  fraud*  • 

ram  m    't        ^^  wafte,  if  iffue  is  joined,  fix  jurors  at  \he  leaft  ought  to 

I^cr   '         have  a  view  of  the  plate  wafted,  otherwise  the  trial  fliall 

(J.  O.  »x.)  ^^  ^^y .  .^  therefore  Wafte  be  afligned  in  feverai  place^  the 
jury  may  find  ^  no  wafte  done*'  in  a  place  of  which  iliey 
had  no  view :  and  they  ought^  it  feems,  to  have  a  view  (as 

th» 
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the  venire  facias  dircAs  them  to  have,)  though  the  iffue  be 
upon  a  collateial  point,  and  the  wafie  be  confefled.-  Whe* 
ther  the  venire  facias  be  returned  or  not,  the  Court  may  ex- 
amine as  to  the  faSbf  thif  jury  having  viewed  or -not;  for 
the  return  does  not  conclude  the  parties:  but  it  is  not  ne« 
ceflary,  that  the  officer  return  upon  the  diftringas  jwredorumi '  •  *  '  *  • 
that  the^jury  have  viewed;  or  that  he  was  prefent  atthe 
view.  '  "•  '  ^"  ••      ■^.•• 

If  however  the  witfte  be  affigned  in  a  vib^AfpWfimi  it  it 
fufficient  if  the  jury  view  the  wood,  though  they  do>not 
enter  into  it.    So,  if  itbeinTeveral  roomsoFaltoiiftf. 

Touching  the  judgnieiinn  wafte,  if  there  be^jtidgmentv<^'i^7«^ 
for  want  of  an  appearance  upon  the  diftringas  by  the  fislt.  ^"'^* 
W.  2.c>  14.  the  Sheriff  taking  twelve,  (sfc.  Oiall  go  to  the 
place  wafted  and  take  inqihfition  of  the  damage,  'and  u'|)Oil 
the  return  thereof,  there 'ihairbe  damage. 

When  the  wafte  and'  damages  are  ^fcertatned^  Either  by  3  Bh  Com. 
confeffion,  verdi£l,  or  enqtiirj^  of  the  Iherrff,  judgment  is 
given  in  jpurfuance  ofthe  ftatnte  of  Gloucefter  c.  5.  that  the 
plaintiff  fhall  recovln*  the  place  wafted ;  for  which  he  has  ^ 

immediately  a  writ  of  ftifin,  provided  the  particular  eftate 
be  ftiit  rubfifting;  (for  if  it  be  expired  there  can  be  no 
forfeiture  of  the  land;)  and  alfo,  that  the  plaintiff  (ball 
recover  treble  the  damages  affcffed  by  the  jury;  which  he 
muft  obtain  in  the  fame  manner  as  all  other  damages  in 
adionsperfonal  or  mixed  are  obtained,  whether  the  parti- 
cular  eftate  be  expired,  orbefiill  in  being. 

In  an  aflion  of  wafte  upon  this  ftatute  againft  the  tenant  z  Bof.3k  Pall, 
for  years,  for  converting  three  clofes  of  meadow  into  garden  ^ 
ground,  if  the  jury  give  only^  one  farthing  damages  for 
each  clofe;  the  Court  (who  have  a  kind  of  difcretionary 
power  therein)  will  give  the  defendant  leave  to  enter  up 
judgment  for  himfelf. 

By  ftat.  8.  &  9.  W.  3'.  r.  ii.  s.  3.  a  plaintiff  Oiall  ha^'c 
eoftd  in  all  a£lions  of  wafte,  where  the  damages  found  do 
not  exceed' twenty  noblel;.  which  he  could  not  at  common 
law. 

Wafte  is  a  tort,  and  the  remedy  lies  at  law.    Therefore  3  Atk.  163.755. 
where  timber  is  cat  down,  trover  may  be  brought  to  recover 

Ff4  the 
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the  Talue,r^ln  an  aftion  of  wafte^  the  place  wafTed  Is  reco- 
yeriKl  in  an^aflipn  of  trover;  damages. 

nid.  757.  7,  Trover,  niay.,bc  bKoughjL  a^xpft  the  cxcculor  of  the  perfoa 
.  who  converts  the  timber  to  b.is  own  ufe. 

%  p.  Wnu.  S41.      BlU  tbough^over  will  li^  at  layr,  it  may  b^. ycry  neceflary 

7orthe:jpart]if  who  has  the  inheritance  to  bring  his  bill  in 

equity*  becaufe  it  may  be  impoffible  to  difcovcr  the  ^  value 

of-  tb<  i^plberf  4t  being  in  the  pofleilion  of-  aiid  cut  down  by 

-tbet^naott  .    .        „       . 
I  p.  Wmi.  406.      YefWhfltber  a  bill  for  an  acc(9unt  may  l>e  brought  by  t^e 
5^^101(4  ilegv.lord  of  a  manor,  or  a  JeQiort  againil  a  te^aam  far  timber 
felledi  {(ren».ta  be  doubtful*     .   .* 


(/li 


« *  •     ft  «^    « < 

•  r 


Section  II.    0/  the  Aaian  upon  the  Cafe  in  flU Nature  of 

Since  tbe  ftatute  of  Glouce/ieri  which  gives  no  more  coils 
than  damages,  it  is  ufual  to  bring  trefpafs  oi:,^9lI$  in  ^e  na« 
ture  of  wa&e  inftead  of  the  adion  of  wade,     ... 

^ro.Car.  187. .      Either  an  .a&ion  in. the  cafe  or  trefpafs  will  lie,  atabe 

plaintiff*^  eleAion,  againil  his  tenant-at  fufferanpe  £more  pro* 
perly  yearly  tenant  J  for  dt^rpoilii^g  th^  premifles:  and  cafe 
is  the  better  a£lion  to  recover  as  much  as  he  may  be  damnified 
becauf^  he  is  fubje£l  to  an  a£lion  of  wafte. 

t  T,R.  145.  .  One  tenant  in  common  cannot  maintain.an  a£lion  on  the 
cafe  in  the  nature  of  wafte  againft  another  tenant  in  common 
(in  pofleflion  of  the  whole,,  having  a  dcmife  of  the  moiety 
.  from  the  firft)  tor  cutting,  down  trees  of  proper  age  and 
growth  for  being  cut;  for  it  is  no  hurt  to  the  inheritance. 
If  however  the  trees  were  not  fit  to  be  cut»  he  might 
maintain  fuch  a£lion. 

4T.&.  319.  It  is  fo  notorioufly  the  <liH^  of  the  a^ual  occupier  to 

'  repair  the  fences,  and  fo  little  the  duty  of  the  landlord,  that 

without  any  agreement  to  that  effe£l,  the  landlord  m'ay 

maintain  an  a6Hon  againft  his  tenant  for  not  fo  doing,  upon 

the  ground  of  the  injury  done  to  the  inheriunce. 

i  Efp.  X  590.  A  tenant  from  year  to  year  is  only  bound  to  fiur  and 
...  tenantable  repairs,  fo  as  to  prevent  wafte  or  decay  of  the 
premifles,  not  to  fubfiantial  ones* 

'    *  SfCTIOH 
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f    «       -  I'.  ,  '      ■'  •  -f        »     •«  # 

«■  •  ...  >  » 

^odld  r^,  a  cobtuheiit  ]atirdtEkion'f^i{h''ft)e^CoiitU  ^f 
common  law. '         *       '^'^         ^-  '       '         '    *- 

^'  ¥h'c  Wiienffibrfed^by  that  C6art,  ^»  Itf  nWtiy  Cafes '  the 
xnoft-  df^le,  '^d-  hi'  fmt, '  abfolutdy  'hctfcflary*  ta*e 
fbii^t,  in  otti^f  io  ^iffyfcik  ^k^  d&mttiUkda^kifk^rediMtied^ 
or  'i]fi)[>eiidhl^  walId:"fof'^htl  Court  Wttl  ftayA^aAe  <iipdn 
dj/^icdtiJn^  (rjr'lill  bKAi^Kt'fbr  -that  -^iWpdk  ftkyikig  tn 

'itifd^SkSHf^ ' '    ■'  '     ■    •     ••■•  .  o  •.  . 

A^  W(4'  Whiiiron'  law.  T^rtSHibltrbi^  M/^^ni  dUt'  of  ^X^cery,  Com.  Dig.  tir. 
'•agai!iAthe|iBfmmH^thect*tefy/hia6Wfcr;  ^  . 

at' Hic'j^^iycr  of'Wm  who**a&'fto  Iwht^^^ 
vaftfc/ Atitf^thit  bfefore'\r jMe'cmiimhtifd:  .    '      > 

"ttifpcAfn^tlie^rtfta^  of'^-tthn4?A«^^^         ttr'ter^r-  lEq.Ca.  Abr. 
'fl6rfA't^f;  m-tHe't<fe«'C(J{>y!A)las>f3»e3to^d,)'^^     ^^'-  '""i   . 
VtertSiniii%dt*'fo*edtaTTft^t,  *6r^?«temittifi^'^  a 

^<>(>Wt 4f«litiity WrlllicA^aiM ff WrfeuiW6i  ytef^'tlkef^teAantiin 
pofleffion  (hall  be  reftrained  in  equity  ^fVordii^^e  in -^11 

'  '^aTes^  In  *Avhfch'*t^a(flc  4s^ptilfiijlab«;  by  "taW ; *«nd  lir  this    .. . 

^'j)ift'pWe,'^n'injartaidn'WIll"%e^^g^^       tfefore:  Ae'biiUis 

•4ted^'^':/tt6^an'1itjtfnaibh*^.nTH)e'gri«fipt«d  «^^fl4y  iwaAeiin 
behalf  of  an  infant  in  ventre /a  mere:  *  BqMty  'will  HiM^wife, 
tnfoVtie  pitvtciiht  dks,  r^fLtam^nhe'ffsmiis^^&to?  commit* 
'i\ng  wtffte,  '*tWiefc  hc'i^  'difpTin?(hable'liyJ*lw;T6i»her  by:,  the 
natut-e^bf  *cnfelhtfc;  orbjre<prefsgrtthr*ywi*i>at  impeaoh- 
''menVbf  wa(le^':b\it>jvhetfe/-b7agreetaeni  of^?hespartics,  -  .. 
(he  ikzft^i'i  ttM^  wlthtnit  irtipeachrtt^tr' of  ^lifte.^^qalty 

*  wirrnblY(^ftriin  the  ^d^^6iftdtri  c4kt«#g'tftfeb«r,-plotighteg, 
6p6hihg'ltiihes;•©^•^ehYi^ighH■lky•l^ffee^ffiarf^^  v-  :•/  .. 

from  piiiling  down' hdirfes, 'deftieing  feat*i,0^.*  * 

When  a  iJili  is'filed  t0^i'c^ftf2nn"wafte  of -any  other  inji^ry  park.  An.  47, 
very  detrimental,^  fci'Asit'  it'Hs-  iiccilfeiry  to-lofe  nor^time, 
an  injUhiaion  maj^'b*  applied  for  inlrtiedfeit^Fjr^fter  the*iil 

.  is  filed,  by  fpecial  motiotf  fupported  by    affidavit  -of  the 
grievance.  -  -  ..      -  . 

So  now,  an  injunfll'OiV^lt  be  grSitited  vpon*an  affidavit  Com.  i>ig.  tit«' 
of  watte  committed;  16  Mibit  any  wafte  tor  be  comrmttcd  J^o"*""? 
'  i  by 
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by  tenant  for  life  or  years ;  as  to  inhibit  meadow,  or  other 
pafture,  not  ploughed  within  twenty  years,  bei^,plou^ed; 
but  not  againA  a  leflee,  who  had  agreed  to  pay  20s,  per 

<  acre  per  aifff,  increaGe  of  rent,  if  h^  ploughed  a  meadow,  &c* 
So  it  will  be, granted  to  inhibit  antient  inclofure^  being 
thrown  down ;  or  houfes  being  pulled  down. 

nu.  So«  againft  t/^nant  after-  .poifibiUty  &c.  or  him  who  in 

<  vefpe£l  of  a  Uuftt  &c.  is  not  liable  an  aftion  of  wafte. 

^kL  /    So«  againft  tenant  for  life,  at  the  fuit  of  jihe  remainder- 

•man  in  fee,  though  there  is  an  intermediate  remainder: 

and  if  tenant  for  life,  without  impeachment  of  wafle»  or 

any  other  leflee,  has  cut  timber,  fo  as  not  to  leave  fufficient 

.for  repairs,  the  Court  will-  reftrain  him  from  cut|ing  any 

SAtk.zi5.755ff  iBore  without  leave  of  the  Court.    Tenant  for  lifep  without 

impeachment  of  wafte,  will  be  re&rained  alfo  froip  cutting 

down  trees  in  lines  or  avenues,  or  ridingi  in  a  park,  whether 

'     .planted  or  growing  naturally,   or  trees  not  of  a  proper 

Com.  Dis.       growth  to  be  cut;  fo,  if  he  will  be  reftrained  from  pulling 

mfMue.  down  the  aptieAt  and  capital  hou(e«  and  not  only  fo,  but 

the  Court  will  compel  him  to  put  it  in  the  iame  plight  in 
which  he  fou^4  ^t* 

3  Atk.  721.  'I'he  Court  will  grant  an  injundion  at  the  fult  of  a  ground 

landlord  to  ftay  wafte  in  an  under  le0ee,  who  holds  by 
leafe  from  the  original  landlord;  upon  a  certificate  being 
produced,  of  the  wafte« 

/^i^  So,  the  mortgagor  may  have  an  bjunCUon  to  ftay  wafte 

againft  the  mortgagee,  if  he  cut  down  timber,  ai^d  do  not 
apply  the  money  arifing  from  the  fale  in  finking  the  iqtereft 

»ij.  ku9.  ^°^  principal.  So,  where  the  mortgagor  commits  wafte, 
the  Court  will  grant  the  mortgagee  an  injunSion ;  for  they 
will  not  fuffer  the  mortgagor  to  prejudice  the  incumbrance. 

•  Atk.  ti7.  SOf  though  a  re£lor  may  cut  down  timber  for  the  repairs 

of  the  parfonage  houfe  or  chancel,  (but  not  for  any  common 
purpofe)  and  is  entitled  to  botes  for  repairing  barns  and 
outhoufes  belonging  to  the  parfonage,  an  injunflion  to  ftay 
wafte  in  cutting  down  timber  in  the  church  yard,  will  be 
granted  till  the  caufe  be  heard. 

s  Atk. 406.  ^^^  Court  will  not  grant  an  injun£lion  to  ftay  wafte  in 

digging  mines  where-  the  defendant  fets  up  a  right  to  the 

inheritance  of  the  eftate,  till  the  anfyer  is  come  in  or  the 

J  defendant 
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defendant  has  made  default  in  not  putting  in  bit  anfwer,  for 
fuch  injunfiions  are  never  granted  before  the  hearing,  unlefs 
the  defendant  had  on|y  a  term, in  the  efhte,  for  yeart»  or 
for  life,  and  the  reverGon  was  in  the  plaintiff. 

On  motion  to  fiay  wafte,  a  particular  title  moft  be  Ihewn  f  RH. 
and  the  motion  fliould  be  made  upon  affidavit  of  the  title,  ^  omu^  ^ 
wafte  committed,  and  a  certificate  pf  the  bill  filed. 


1  •  •  •• 


'  / 


f    t 


*•«  •   I  •  • 


• 


*  .«     • 


CHAPTER 


C- .  r 


1 


C  ^4*  3 


■'-  .' 


XHA'PT'ER    XVn. 


^1      <  A 


^    «4    •«     J.  ■«      ^     i     *•  ^*   ■  I'll 


<  ^ 


♦        «  * 


Of  iHA^mii&fifgr  J^m%  .fcc*  mherci^.of^h^ 
Landlord's  Remedy  againfi  third  Perfons. 

Section  I.     By  ASion  on  the  Cafe  for  Nuifances  &c, 

to  the  Injury  of  his  Reverfion. 

Section  IL    By  ASion  againftthe  Sheriffs  on  Stat.  8 

Ann.  c.  14.  for  removing  the  Tenant's 
Goods  under  an  Execution  without 
paying  a  Yearns  Rent. 

Section  III.  By  JSion  on  the  Stat.  11  G.  2.  c.  19. 

for  ajfifiing  the  Tenant  in  afrauduUnt 
Removal  of  his  Goods. 


Com.  Dig.  tit. 


Sectioh  !•    ASion  on  the  Cafe  for  Nuifances  to  the  Injury 

to  his  Rtverfion. 

AN  adion  of  trefpafs  on  the  cafe  lies  for  a  nuifance  to 
the  habitation  or  eftate  of  another^  by  which  remedy 
the  landlord  may  recover  damages  commenfurate  with  the 
degree  of  injury  that  he  has  fuftained  by  the  deterioration  o£ 
that  property  of  which  the  reverGon  is  in  him. 

As,  if  a  man  have  an  antient  houfe,  and  another  build  fo 
Aaion,  &c  for  near  as  to  darken  his  windows,  he  may  have  anaSion  upon 

So,  if  a  man  build  a  new  houfe,  and  afterwards  grant  the 

adjacent  foil,  and  the  grantee  by  an  edifice  upon  it  ftop  the 

lights  of  the  other  houfe,  though  it  was  not  an  antient  houfe; 

Bull.N.  P.  75«   f^^  ^'  ^  ^^^  build  a  new  houfe  on  part  of  his  land,  and  af'- 

terwards  fell  the  houfe  to  another,  neither  the  vendor,  nor 

any  other  claiming  under  him,  may  fiop  the  lights  :  but  if 

Jb^iell  the«vacant  ground  tt>  another,  and  keep  the  houfe 

jwuhout  rcfervipg  tlje. benefit  qI,  ihe  lighu,  the  vendee  may 

A  cullojn 
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t 

K'  cuflom'  tint  on«  mij^lniild  updh  alnew  <buiidilidtY.tdl  Com.  dIi;. 
theobIlriiaioD0faiiki0Ot4igiii9.kwi«.  ^''''''* 

'  If  the  li||^«of  the  hcmii^be  Soppod  ufi  bgr^hrcnvHiglhiga^  /i/</. 
&c.  thii  a^ton  irill  He. 

The  party  having  reeovereil  inone,.  c«bnot  have  aaorisot  iLd  Raym  37*. 
a^on  for  tke  fatsie  er^fition:  bat  he  may  nudiitain  a  new 
aflion  for  th^  e^fltkluatietf  4A  it^  So,  if  Ai  retoovcr  da^  buU.  n.  p.  75. 
inage»  agrffnll  B.  tat  ftoppi«|;  Ms  Hghrts,  and  afterward  B^ 
afl%n  the  latids  \tk  Whkh  the  Aoifanee  <na  eiie£led|  i4.  iday 
maintain  another  a£lion  againft  B.  for  €he  continuatice  oi 
the  huifanee ;  fot  before  the  affignmem  J.  was  abfwerabic 
for  all  the  confequential  dllitfagea,  arid  it  (haU  Hot  be  tn  bi4 
poorer  to  difcharge  btmfeif  by  graiititig  h  oviir :  yet  A*^  iHay 
bring  the  adion  againft  thd  afBgnee«  Though  formerly  a 
di&in£lion  was  uken,  viz.  where  the  comiilittnce  occafiMtS 
a  new  ntiifance,  atid  Where  the  fir  ft  er«£tion  has  done  all  the 
mifchief ;  that  in  the  firft  cafe  the  aifignee  ii  liable  td  an. 
aHion,  but  not  in  the  fecond. 

If  a  man  fixes  a  fpout  to  his  ownhoiifei  from  whence  dit  com.Dis. 
rain  falls  into  the  yard  of  another,  and  hiirts  the  foundation  "'  '"'''- 
of  his  buildings ;  this  a£lion  will  lie.-^S<9,  if  a  'matt  dig  a 
pit  in  his  land,  fo  ileal'  that  my  land  falls  into  the  pit* 

So,  it  lies,  againft  one  who  erefls  any  thi^g  offenfive  fo  wj. 
near  the  houfe  of  another,  that  it  becomes  ufelefs  theffcby ; 
ak  a*  (wine-fty,  or  a  lime-kiln,  or  a  dye^-hoafei  or  a  taftow. 
ftti-naee,  or  a  privy,  or  ii  brew-hotife,  dr  a  Utt^vat,  or  h  ft^elt^ 
ing-hottie,  or  a  fmith's  forge. 

So,  if  a  man  erefi  a  Wath-hoiife,  liable,  &e*  and  put  filth  thiiL 
in  it,  to  the  annoyiitce  of  a  garden. 

So,  if  a  paribn  pernkit  the  tithes  to  [continue  upon  the  Uid. 
foil,  fo  that  the  grafs  there  is  Corrupted ;  or  a  veh^ee  of 
|»y,  after  the  time  agreed  fdr  carrying  it  away. 

So,  if  a  leffee  over-char^  his  room  with  weight,  whereby  ihid,  I 

it  falls  upon  the  cellar  beneaib. 

So,  if  a  mate  wfco  ought  to  Jnctofe  againft  my  latid,  dt)  buIi.  k.  p.  74. 
not  inclofe,  by  which  the  cattle  of  bis  tenants  enter  into  my 
land,  and  do  damage  to  me. 

So,  an  aflSoft  upon  the  cafe  l?es,  if  a  rtian  ereft  a  tniri  fo  com  Dig. 
bea!r  to  xpy  antieitt  mill,  that  the  water  to  my  mill  is  ob-  "'  •"*''• 

ilru£led 
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OfthePleas.      Touching>hcpIc3«  ta.tlu3  ^Sl\s^  the  general  ifliic  is^nol 

^/-"/e^F.'  2.)  8"**V  •  ^^^^^^  ^^y  ^^  picked  tQ  whcTQ  cftfc  ^  brought  ^ 
a  Duifance  in  overhanging  the  plaintiff'^  hpnfe^  £fic>  Qr  tq  a 
:    nuifaaceio  flopping,  his  Ughis^' 

i*''»  So,  the  cuilam  of  the  city  of  london,  by  whicfe  9  mao 

may  buiU .  m{^  an  antieat  foundauon  againft  UiC'  lights  of 
axiotber;  la  whtcb  the  platntiif  may  reply  by  denying  the 
cuftom,  which  fiiall  beuied  by  the  womb  of  the  Hecordcr. 

Uid.  But  to  an  a£lion  upon  the  cafe  for  a  nuifance  the  defendant 

cannot  plead,  that  being  a  blackfmith,  he  came  to  the  houfe 
wherein  he  dwells,  by  the  advice  of  the  plaintiff  bimfelf, 
and  there  ere6led  a  forge  for  his  trade. 

BmU.  N.  F.  95-  lo  an  a£iion  for  diverting  a  water*courfe,  the  defendant 
pleaded^  that  he  was  feifed  of  two  clofes  through  which^ 
&e.  and  ihat  he  and  all  thofe,  &r..had  ufed  to  water  their 
cattle  in  the  Xaiae  water-CQurfe,  &c.  and  the  Court  held  that 
one  prefcriptioa  could  not  be  pleaded  againil  another,  with* 
out  a  traverfe :  but  if  upon  the  general  iflue  it  had  been 
pjroved  that  ihe  water  was  ufaally  dr^nk  up  by  th^  cattle  of 
the  defendant,  tbp  plaintiff  would  I^aye  failed  in  ^ispre* 
fcription. 

Com.  Dig.  If  the  verdijft  finds  generally^  that  the  houfe  if  npt  ereqed 

af#  ««/<.  upon  the  antient  fou^dationj  the  yfholc  fliall  be  abated^ 

though  it  exceed  only  a  foot. 

Cro.EUs.  374*  An  afUon  df  tre^afs  lies  agaUift  the  Sheriff  if  in  execute 
ing  ^fUrt  facias^  or  any  other  writ,  he  ukes  a  furnace,  j^at^ 
&c.  fattened  to  the  wall  of  a  boufe^  for  it  is  beqon^e  pad  of 
the  freehold.  This  difference  was  taken  in  the  tinvc  4>f 
Lord  Lytr\  that, a  furnace  fi;ced  ip  fiudio  dgmis^  is  but  ft 
chattel  and  is  removeable;  butothprwife  it  is,  beji^g  fixed 
to  the  walls. — ^But  trefpafs  will  not  lie  againft  the  party. 

Section  II.  Of  ASion  an  the  Cq/e'againjl  tju  Sheriff  for 
removinff  Goods  under  an  Execution^  tvuAout  paying  a 
¥tat*s  Ktni^  iy  Virtue  oftjk  SiatlM  Aao»  c.  #4* 

9  Wilf.  141.  Executions  at  common  -law  took  place  ol  all  debts  dial 

were  not  fpecTfic  Kens ;  even  of  rents  due  to  landfoirds.    At 

iengtii,  it'1)ein^  thought  hard  that  landlords  ifaould  not 

Iiave  fomething  like  a  fpecific  lien,  Parliament  gs\'c  them  a 

remedy 
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remedy  for  one  year's  rent,  but  no  more,  becaafe  vigiUntiius 
ei  non  dormieiuibus  jura  fubt/enieni. 

The  remedy  in  qa^ftion  is  by  aftlon  oft  the  cafe  by  vir- 
tue of  the  flat  8»  Ann.  e.  14.  for  the  m6re  eafy  and  effisdual 
recdVery  of  rents  tcfcrved,  on  Icafcs  for  life  or  lives,  terni 
of  years,  at  will,  or  otherWife,  by  feft.  1.  of  %#hich  it  i* 
enafted,  "  "fhat  no  goods  or  chattels  whatfoevcr,  lying  or 
•^  being  in  or  upon  amy  meffuagfe,  lands,  or  tenementt 
*'  which  are,  of  ikall  be  leafed  for  life  or  lives;  term  of 
'*  years,  at  will,  or  otherwife,  Aalf  be  liable  it  bb  taken 
••  by  virtue  of  any  execution  on  any  pretence  whaifocver, 
^  unlefs  the  party  at  whofe  fuit  the  faid  execution  is  fued 
^  out,  fliall  before  thd  removal  of  fuch  goods  from  off  the 
"  faid  premises,  by  virtue  of  fuch  execution  or  extent^ 
"  pay  to  the  landlord  of  the  faid  premiffes  or  his  bailiff,  all 
fuch  fum  or  futns  of  moYiey  as  are  or  fliall  be  due  for 
rent  for  the  faid  preinifles  at  the  time  of  the  taking  fuch 
goods  or  chattels  by  virtue  of  fiich  execution  1  provided 
**  the  faid  arrears  do  not  aitfount  to  more  than  ov^  year's 
rent:  and  in  cafe  the  faid  arrears  (ball  exceed  one  year's 
rent,  then  the  faid  party,  at  whofe  fuit  fuch  execution 
*'  ts  fued  out,  paying  the  fitid  landlord  or  his  bailiff  one 
year's  rent,  may  proceed  to  execute  his  judgment,  as  he 
might  have  done  before  the  making  of  the  a6l ;   and  the 
Sheriff  or  other  officers  are  thereby  impowered  and  re* 
quired  to  levy  and  pay  to  the  plaintiff,  as  well  tHe  money 
fo  paid  for  rent  as  the  execution  money. 
Scft.  8.  "  Provided  always,  that  nothing  in  the*  aft  con- 
"  tained  fliall  be  conftrued  to  extend  to  hinder  or  prejudice 
her  Majeft}',  her  heirs  or  fucccffors,  in  the  levying,  re- 
covering, or  feizing,  any  debts,  fines,  penalties,  or  for- 
••  feitures  due  or  payable  to  her  Majefty,  &c.  but  that  it 
"  fliall  and  may  be  lawful  foi*  her  Majefiy,  &c.  to  levy,  rfe- 
**  cover,  and  feize  fuch  debts,  &c.  in  the  [sunt  nlcinner  as  if 
*•  the  aft  had  never  been  made.** 

This  ftatute  fliall  have  a  liberal  coriflrufllon :  and  the  *Wlir,  141. 
words  ••  party  at  whofe  fuit  the  execution  is  fued  out*"  &c. 
fliall  be  cottftrued  to  mean  either  the  plaintiff  or  defendant, 
whofe  judgment  and  execution  it  is.  ^ 

The  aSion  lies  by  an  executor  or  adminiflrator  againff  iSrr.  ir%, 
the  bailiff  of  a  liberty  for  executing  a^eri  facias,  and  re-  ^^^^- ^SJ- 360. 
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noving  the  gooda  off  the  premtffes  before  the  landlord  was 
paid  a  year's  rent :  for  the  teflator  or  inteflate  had  an  intereft 
for  which  his  executor  or  adminiftrator  may  bring  an  afiion. 
I  Scr.  97.  But,  where  the  goods  were  taken  and  the  money  levied 

before  adminifiration  taken  out,  it  was  held,  that  as  execu- 
tion was  executed,  that  is  to  fay,  as  the  goods  were  a3ually 
fold,  the  adminiftrator  came  too  late.    Powis^  J.  was  how- 
ever of  opinion,  it  feems,  that  the  admini^ration  Oibuld 
have  relation  to  the  time  of  the  death  of  the  intefiate,  be* 
caufe,  by  the  eccleCaftical  law,  it  is  not  to  be  granted  till 
within  fourteen  days  of  an  inteftate's  death  :  but  the  reft  of 
the  Court  denied  thb  propofition,  for  relations  which  are 
but  fiflions  in  law,  (hall  not,  they  faid,  deveft  any  right 
vefted  in  a  flrang^  rne/ne  between  the  inteftate's  death  and 
the  adminifiration.    The  ftatute,  it  is  true,  was  made  for  the 
benefit  of  landlords,  and  to  prevent  the  tenant's  fetting  up 
a  (ham  execution  to  defeat  him  of  the  rent.    He  has  ftill 
the  fame  reipedy  that  he  had  before^  and  if  he  will  have  the 
additional  remedy,  be  muft/make  bimfelf  capable  of  it, 
which  the  adminiibator  here  could  not.    He  could  not  de-^ 
mand  the  rent,  it  not  being  certain  that  he  would  be  ad* 
miniftrator,  for  the  ordinary  might  refufe,  and  the  ilieriff 
is  not  obliged  to  wait  and  fee  if  atey  body  comes  and  de- 
mands the  rent.    He  cannot  uke  notice  what  arrears  there 
aire;  but  if  the  landlord  comes  and  acquaints  him  with  it, 
then,  and  not  till  then,  is  he  obliged  to  fee  the  year's  rent 
fatisfied  before  removal  of  the  goods.-  If  it  (hould  be  other- 
wife,  it  would  be  in  the  power  of  him  that  is  entitled  to  ad* 
ininiftration  to  defeat  the  plaintiff  of  his  execution  ;  for 
fuppofe  he  never  takes  adminifiration,  mufi  the  execution 
fiand  ftill  ?    If  the  landlord  himfelf  had  not  demanded  be- 
fore removal,  he  had  been  too  late :  here  was  no  landlord  at 
all,  fo  that  there  could  be  no  demand,  and  it  is  now  too 
late  to  aik  it. 
iBid  u  ai4.  Therefore,  notice  to  the  (heriff  is  neceffary  in  order  to 

fubje£l  him  to  an  afiioiybr  removing  the  goods  before  a 
sWilf.  14X.       year's, rent  be  paid:  for  neither  a  plaintiff  nor  defendant 

has  any  right  to  go  upon  the  premiffes  and  the  law  gives  the 
entry  to  the  (heriff  only  by  virtue  "of  the  execution,  but 
after  he  has  notice  of  rent  being  due  to  the  landlord,  he 
cannot  remove  the  goods  before  he  has  fatisfied  the  landlord 

one 
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one  year's  rent.    The  landlord  (hall  have  the  like  beifcfit 

of  difirefs  for  one  year's  rent  as  if  there  had  been  no  execu* 

tion  at  alh  oniefs  the  rent  be  paid»  theflieriff  muft  quit, 

and  if  he  do  not  quitta  fpecial  a£Uonon  the  cafe  lies  againft 

him  after  notice  of  the  rent  due.-^The  want  of  atledging  i  Str.ai4, 

notice,  however^  is.faelped  by  the  verdifi. 

The  landlord's  rent  muft  be  paid  without  any  deduQion;  /^/V.643. 
the  flteriff  th^efore  cannot  claim  poundage  of  him. 

The  remedy,  as  before  obferved,  is  for  one  year's  rent  1  Str.  1024, 
and  no  more.    Therefore,  where  there  are  two  executions 
the  landlord  cannot  havcLa  year's  rent  on  each :  for  the  intent 
of  the  A3  was  only  to  continue  a  lien  as  to  one  year,  and 
to  punifli  him  for  his  laches,  if  he  let  more  run  in  arrear. 

If  the  goods  feized  be  not  fold  or  removed  by  the  (herifiTi 
lb  as  to  transfer  the  property  therein,  but  the  defendant  . 
pays  the  debt  and  cofis,  the  landlord,  though  he  has  given 
notice  and  demanded  the  rent,  is  not  entitled  in  fuch  cafe. 

A  bin  of  fale  was  made  by  the  flieriff,  and  it  was  held  to  Sam.  xtx: 
be  a  removal  of  the  goods  taken  by  writ  oi fieri  facias. 

If  an  extent  comes  in,  the  landlord  cannqt  claim  his  rent  imp.  SherilF. 
although  a  diftrefs  be  taken  the  day  before. — So,  on  extent  "^  **^- 
or  an  outlawry,  although  he  had  diftrained  three  days  pre* 
vious  to  the  entry,  and  motion  be  made  to  be  paid  under 
t^e  ftatute;  but  this  is  denied.  If  a  diilrcfs  be  taken 
OBolitr  29,  and  an  extent  dated  November  4,  and  corn,  &r. 
feized,  the  landlord  cannot  have  his  rent,  for  no  property 
wasdevefted  by  the  diftrefs,  and  they  were  in  the  landlord's 
hands  by  way  of  pledge :  but  an  attachment  was  refufed, 
although  it  was  a  contempt  to  oppofe  the  extent. 

An  immediate  extent  againft  the  king's  debtor  tefted  Pftrk.R.xx»; 
after  a  diftrefs  taken  for  rent  juftly  due  to  the  landlord, 
with  notice  to  the  tenant  being  the  king's  debtor,  and  ap. 
praifement  of  the  goods  and  chattels,  but  before  fale,  (hall  ' 

prevail  againft  the  diftrefs,   • 

A  diftinflion  has  been  taken  between  proceedings  at  the  T-^b.  Sheriff. 
fuit  and  for  the  benefit  of  the  crown,  and  an  outlawry  in  '^'' 
a  civil  fuit:  and  in  the  latter  in  (lance  it  has  been  ruled  that  7  T.  &.a&|« 

the  landlord  ought  to  be  fatisfied  a  year's  rent,  becaufe  a 

capias  utlagatum  at  the  fuit  of  the  party  is  to  be  con(i« 
^  dered  only  as  a  private  execution,"  but  if  the  outlawry 
be  reverfedi  it  would  be  otherwife. 

G  g  a  A  com- 
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X  Atk.  xoj.  Aeommiirion  of  bankrupt  \t  not  confidered  as  an  execu* 

tion  ^osd  hoc:  therefore,  as  a  landlord  may  on  the  one. 
hand  di&rain  fw  his  whole  rent  after  affignment  or  fale  by 
the  affign^es,  if  the  goods  are  not  removed,  fo  on  the  other 
hand«  if  he  fulTer  the  affignets  to  fell  off  the  goods,  he  is 
not  entitled  to  his  rent,  but  tnuff  come  in  pro  rata  with  the 
other  creditors  under  the  commiflion. 

t  str.  7t7.  The  ground  landlord  of  a  boufe,  in  which  an  under  leflee 

dwelt,  againft  whoii^  an  execution  was  fuedout,  is  not  within 
the  ftatme,  which  extends  only  to  the  immediate  landlord. 

Doug.  665.  In  an  aftion  againft  the  (herilF  for  taking  goods  withoot 

leaving  a  year's  rent,  the  declaration  need  not  Aate  all  the 
particulars  of  the  demife :  but  if  it  do,  and  they  are  not 

proved  as  fiated,  there  (hall  be  a.nonfuit. 

« 

s  Wiif.  141.  The  landlord  is  not  always  driven  to  this  adion  for  his 

remedyi  for  there  is  a  fhorter  way,  by  motion  to  the  Court . 
that  he  may  have  reftitution  to  the  amount  of  the  goods  the 
fheriffhas  fold;  as  in  the  principal  cafe,  in  which  the  bailiff 
became  a  wrong-doer  immediately  after  he  had  notice  of 
rent  being  due  to  the  landlord. 

aScii.Praa.570.      Inftead  of  bringing  an  aftion  againft  the  (heriff,  &c\ 

when  the  goods  are  fold  after  notice,  the  beft  way  for  the 
landlord  is  to  move  the  Court,  that  he  may  have  reftitution 
to  the  amount  of  the  goods  which  the  flieriff  has  fold,  if 
they  amount  to  lefs  than  a  year's  rent,  or  if  they  amount  to 
more,  then  to  have  fo  much  as  will  fattsfy  a  year's  rent. 

Bar.  109.  Motion  was  to  have  rent  paid  out  of  the  money  levied. 

On  {hewing  caufe  it  appeared  that  the  (herifF's  warrant  on 
the  execution,  after  it  was  fealed,  had  been  altered,  and  a 
new  bailiff's  name  inferted;  Per  Cur.  The- warrant  being 
altered,  no  goods  ate  taken  in  execution  thereby.  Let  the 
bailiff  and  attorney  privy  to  the  alteration,  fliew  caufe  why 
an  attachment  (hould  not  iffue  againft  them* 

Section  III.  The  Landlord's  Remedy  on  the  Statute  11 
Geo.  a.  c.  19.  touching  Goods  Jrauaulentty  carried  off 
the  Pretnijfes. 

The  ftatute  11  G.  2.  c.  19.  s.  i.  enaCls  that  '*  In  cafe 
any  tenant  or  tenants,  le^  or  leflees,  for  life  or  lives, 
term  of  years,  at  will,  fufferance,  or  otherwife,  of  any 
meffuagesy  lands,  tenements,  or  hereditaments,  upon  the 

•*  demife 
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**  demife  or  baldifig  whereof  any  rent  is  rcferved^  Biail 
**  fraudulently  or  claudeftinely  convey  away  or  carry  off  or 
*'  from  fuch  premifles,  his,  ber,  or  their  goods  or  chattels, 
**  to  prevent  the  landlord  or  ieflbr,  landlords  or  leflbrs  from 
"  diilraining  the  fame  for  arrears  of  rent  fo  referved,  it  (hall 
"  be  lawful  to  or  for  every  lapdlord  or  leflbr,  landlords  or 
**  leflbrs,  or  any  perfon  or  perfons  by  him,  her,  or  them 
**  for  that  purpofe  lawfully  impowered,  within  the  fpace  of 
**  thirty  days  next  enfuing  fuch  conveying  away  or  carrying 
**  off  fuch  goods  or  chattels,  to  take  and  feize  fuch  good» 
**  and  chattels  wherever  the  fame  fhall  be  found,  as  a 
y  difti^gfs  for  the  faid  arrears  of  rent ;  and  the  fame  to  fell 
^*  or  otherwife  difpofe  of,  in  ^fuch  manner  as  if  the  faid 
*'  goods  and  chattels  had  a£laally  been  di drained  by  fuch 
^*  leffor  or  landlord,  leflbrs  or  landlords,  in  and  upon  fuch 
*'  premiffes  for  fuch  arrears  of  rent.'* 

Se£l.  2.    ''  Provided  always  that  no  landlord  or  ieffor, 
"  or  other  perfon   intitled   to  fuch  arrears  of  rent,   (hall 

take  or  feize  any  fuch  goods  or  chattels   for  the  fame 
*  which  (hall  be  fold  hnafide^  and  for  a  valuable  confider- 

ation,  before  fuch  feizure  made,  to  any  perfon  or  perfona 

not  privy  to  fuch  fraud  as  aforefaid/' 

By  Se6l,  3.  '*  To  deter  tenants  from  fuch  fraudulent  con* 
*'  veying  away  their  goods  and  chattels,  and  others  from 
**  wilfully  aiding  or  aflilling  therein,  or  concealing  the 
V  fame,  it  is  ena3ed  that  if  any  perfon  or  perfons  Qiall  wil- 
*'  fully  and  knowingly  aid  and  aflsft  any  fuch  tenant  or  leffee 
*•  in  fuch  fraudulent  conveying  away  or  carrying  off  of  any 
**  part  of  bis  or  her  goods  or  chattels,  or  in  concealing  the 
^*  fame,  all  and  every  perfon  and  perfons  fo  offending  fliall 
•*  forfeit  and  pay  to  the  landlord  or  landlords,  leffor  or  kffors^ 
**  from  whofe  eftate  fuch  goods  and  chattels  were  fraudulently 
*'  carried  off  as  aforefaid,  double  the  value  of  the  gqods  by 
**  him,  her,  or  them  refpe&ively  carried  off  or  concealed  as 
**  afoVefaid;  to  be  recovered  by  a£lionof  debt  in  any  of  his 
♦*  Majefty 'sCourts  of  Record  at  Weftminfler^  or  in  the  Courts 
'*  of  Seflion  in  the  counties  palattn&of  Chefler^  Lancajlcr^  or 
•*  Durham^  refpeftively,  or  in  the  Courts  of  Grand  Seffions 
**  in  WaUs,  wherein  noeffoin,  proteSion,  or  wager  of  law 
**  (hall  be  allowed,  nor  more  than  one  imparlance." 

Sc£l.  4^     '*  Provided  always,  xhat  where  the  goods  and 

G  g  3  _•*  chattels 
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"  chattels  fo  fraudulently  carried  ofiFor  concealed  ihall  not 
"  exceed  the  value  of  50/.  it  fliall  be  lawful  for  the  land- 
"  lord  or  landlords,  from  wfiofe  cftate  fuch  ^oods  and 
••  chattels  were  removed,  his,  her,  or  their  bailiff,  fervant, 
•*  or  agent,  in  his,  her,  or  their  behalf,  to  exhibit  a  com- 
plaint in  writing  againft  fuch  offender  or  offenders,  before 
two  or  more  juftices  of  the  peace  of  the  fame,  county^ 
riding,  or  divifion  of  fuch  county,  reGdingnear  the  place 
••  whence  fuch  goods  and  chattels  were  removed,  or  near 
the  place  where  the  fame  were  found,  not  being  intercfted 
in  the  lands  or  tenements  whence  fuch  goods  were  re- 
**  moved;  who  may  fummon  the  parties  concerned,  cxa- 
"  mine  the  faft,  and  all  proper  witneffes,  upon  oath,  or  if 
••  any  fuch  witncfs  be  one  of  the  people  called  Quaktrs^ 
*•  upon  affirmation  required  by  law;  and  in  a  fummary 
"  way  determine,  whether  fuch  pcrfon  or  perfons  be  guilty 
"  of  the  offence  with  which  he  or  they  arc  charged;  and  to 
••  enquire  in  like  manner  of  the  value  of  the  goods  and 
•«  chattels  by  him,  her,  or  them  refpleftively  fo  fraudulently 
••  carried  offotr  concealed  as  aforefaid;  and  upon  full  proof 
••  of  the  offence,  by  order  under  their  hands  and  feals,  the 
••  faid  juftices  of  the  peace  may  and  fliall  adjudge  the  of- 
**  fender  or  offenders  to  pay  double  the  value  of  the  faid 
**  goods  and  chattels  to  fuch  lapdlord  or  landlords,  his,  her, 
"  or  their  bailiff,  fervant,  or  agent,  at  fuch  time  as  fuch 
••juftices  (hall  appoint:  and  in  cafe  the  offender  or  offen- 
••  ders,  having  notice  of  fuch  order,  fliall  refufe  or  negleft 
«•  fo  to  do,  may  and  fliall,  by  warrant  under  their  hands 
'•  and  feals,  levy  the  fame  by  diftrefs  and  fale  of  the  goods 
'•  and  chattels  of  the  offender  or  offenders ;  and  for  want  of 
*•  fuch  diftrefs,  may  commit  the  offender  or  offenders  to 
••  the  houfe  of  correftion,  there  to  be  kept  to  hard  labour, 
•'  without  bail  or  mainprize,  for  the  fpace  of  fix  months, 
••  unlefs  the  money  fo  ordered  to  be  paid  as  aforefaid  fliall 
«•  be  fooner  fatisfied/'  Seft.  5.  "  Provided  always,  that  it 
••  fliall  be  lawful  for  any  perfon  who  thinks  himfelf  ag- 
•*  grieved  by  fuch  order  of  the  faid  two  juftices,  to  appeal 
"  to  the  /uftices  of  t)ie  peace  at  the  next  General  or  Quar- 
•«  ter  Seffions  to  be  held  for  the  fame  county,  riding,  or 
••  divifion  of  fuch  county,  who  may  and  fliall  hear  and  de- 
*•  termine  fuch  appeal,  and  give  fuch  coJls  to  cither  party 
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*'  as  ihty  fliall  think  reafonable,  whafe  determination 
••  therein  Ihall  be  final/'— Sea.  6.  "  Provided  alfo.  that 
*'  where  the  party  appealing  (hall  enter  into  a  recognizance 
with  one  or  two  fufficient  furety  or  fureties  in  double  the 
fam  fo  ordered  to  be  paid»  with  condition  to  appear  at 
fach  Genera]  or  Quarter  Seffions,  the  order  of  the  faid 
**  two  juftices  fliall  not  be  executed  againft  him  in  the 
"  mean  time," 

By  Seft.  7.  it  is  further  enafted,  "  That  where  any  goods 
or  chattels  fraudulently  or  clandeftinely  conveyed  or 
carried  away  by  any  tenant  or  tenants,  leflee  or  leflees, 
his,  her,  or  their  fervant  orfervants,  agent  or  agents,  or 
**  other  perfon  or  perfons  aiding  or  aflifting  therein,  (hall 
*'  be  put,  placed,  or  kept  in  any  houfe,  barn,  ftable,  out* 
**  houfe,  yard,  clofe  or  place  locked  up,  faftened,  or  other- 
•*  wife  fecured,  .fo  as  to  prevent  fuch  goods  or  chattels  froqi 
**  being  taken  and  feized  as  a  diArefs  for  arrears  of  rent,  it 
*'  (hall  be  lawful  for  the  landlord  or  landlords,  leflbr  or 
*'  leflbrs,  his,  her,  or  their  fteward,  bailifT,  receiver,  or 
**  other  perfon  or  perfons  impowered  to  take  and  feize,  as 
*'  a  diiUefs  for  rent,  fuch  goods  and  chattels  (firft  calling  to 
"  his,  her,  or  their  alSftance  the  conftable,  headborough, 
**  borfliolder,  or  other  peace  officer  of  the  hundred,  bo- 
*'  rough,  parifb,  diftria,  or  place,  where  the  fame  (hall  be 
*'  fufpefled  to  be  concealed,  who  are  hereby  required  to  aid 
^'.and  ailift  therein;  and  in  cafe  of  a  dwelling-houfe,  oath 
**  being  firft  made  before. fome  Juftice  of  the  peace  of  a  rea- 
*'  fonable  ground  to  fufpe^  that  fuch  goods  or  chattels  are 
"  therein)  in  the  day-time,  to  break  open  and  enter  into' 
**  fuch  houfe,  barn,  ftable,  out-houfe,  yard,  clofe,  and 
place,  and  to  take  and  feize  fuch  goods  and  chattels  for 
the  faid  arrears  of  rent,  as  he,  (he,  or  they  might  have 
**  done  by  virtue  of  .this  or  any  former  a^,  if  fuch  goods 
**  and  chattels  had  been  put  in  any  open  field  or  place." 

In  order  to  juftify  the  landlord  in  feizing,  under  this  fta-  3  Efp^R.  16. 
tute,  within  thirty  days,  goods  removed  off  the  premi{res, 
as  1  diftrefs  for  rent  wherever  found,  the  removal  muft  have 
taken  place  after  the  rent  became  due,  and  muft  have  been 
fecret,  and  not  open  and  in  the  face  of  day,  as  in  fuch  cafe 
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the  removal  could  not  be  faid  to  be  clandeftiAe,  within  the 
meanii\g  of  the  (latute* 

3T.R.  645|6.  ^n  averment  in  a  declaration  in  an  aQionof  debt  on 
Se3.  3.  of  this  (bitate»  to  recover  double  the  value  of 
goods  reinoved  in  ord^  to  prevent  a  diftrels,  that  *'  a  cer« 
*'  tain  fum  was  due  fpr  rent"  before  the  goods  were  re« 
moved,  need  not  be  precifely  proved  as  laid :  for  whether 
5/.  or  any  other  fum  were  in  arrear  is  perfefily  immaterial ; 
the  damages  not  being  to  be  meafurcd  by  the  quantity  of 
rent,  but  by  the  value  of  the  goods  removed.  Befides*  the 
gift  of  the  a£lion  is  the  fraudulent  removal  of  the  goods 
from  the  premifles  in  order  to  defeat  the  diflrefs ;  it  was 
therefore  immaterial  to  the  defendants  whether  one  fum  or 
another  were  due  for  rent,  for  in  either  cafe  they  arc 
*  guilty  of  a  tort.  Where  the  variance,  therefore,  does  not 
confift  in  any  part  of  the  contrafi,  but  in  an  averment  of 
matter  fubfequent  to  the  contraQ,  fuch  averment  being 
merely  a  matter  pf  inducement  to  the  a£Lion,  need  not  be 
precifely  proved. 

Bid.  ■    So  the  notice  of  diftrefs  may  be  abandoned ;  for  a  party 

may  diftrain  for  rent  and  avow  for  fealty. 
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Section  I.    By  AQion  4/  Replevin* 

THE  a&ion  of  replevin  is  founded  upon,  and  is  the  3  Bi.  Com.  147. 
regular  way  of  contefting  the  validity  of  a  diftrefs: 
being  a  re-delivciy  of  the  pledge,  or  thing  taken  in  dtftrefs, 
to  the  owner,  by  the  (heriff  or  his  deputy ;  upon  the  owner 
giving  fecurity  to  try  the  right  of  the  diftrefs,  and  to  reftore 
it,  if  the  right  be  adjudged  againft  him:  after  which  the 
diflrainer  may  keep  it,  till  tender  made  of  fufficient  amends, 
but  muft  then  re«deliver  it  to  the  owner. 

In  this  writ  or  afiion,  both  the  plaintiff  and  defendant  are  Bac.  av.  tit. 
called  aOors;  the  plaintiff  fuing  for  damage;,  and  the  de-  »^PJ«vm,&c. 
fendant  or  avowant  to  have  a  return  of  the  goods  or  cattle. 

Replevin  is  an  a£lion  founded  on  the  right,  and  different  no. 
from  trefpafs^  or  detinue :  and  it  is  now  held',  that  as  no 
lands  can  be  recovered  in  this  a£lion,  it  cannot,  with  any 
propriety,  be  confideredas  a  real  a£lion,  though  the  title  of  . 
lands  may  incidentally  cpme  in  queftion,  as  it  may  do  in  an 
adion  of  trefpafs  or  even  debt,  which  are  a£lions  merely 
perfonal. 

In  our  account  of  this  aflion,  we  (hall  endeavour  ts 
confine  our  notice  of  it  as  it  regards  diftrefs  for  rent,  or 
cattle  damage  feafant ;  the  fervices  of  copyholders,  &r. 
being  out  of  the  fcope  of  our  confideration. 

This  remedy  may  be  faidto  be  of  common  right:  for  if  WTio  may  have 
a  man  by  his  deed  grant  a  rent  with  a  claufe  of  diftrefs,  and  KefiUyin, 
grant  further  that  the  party  (h^l  keep  the  goods  diftrained    ^'   *  *  ''^^* 

againft 
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^gainft  gages  aod  pledges,  until  the  rent  be  paid»  yet  ihall 
the  (heritf  replevy  the  goods  diftrained;  for  it  is  againft  the 
nature  o{  fuch  a  diftrefs  to  be  irreplevifable,  and  by  fucb 
an  invention  the  current  of  replevins  would  be  overthrown 
to  the  hindrance  of  the  commonwealth;  and  therefore  it 
was  difallowed  by  the  whole  Court,  and  awarded  that  the 
defendant  fliould  gage  deliverance  [that  is»  engage  to  deli- 
ver the  di&refs  to  the  owner  on  his  pledging  to  try  the  diC- 
trainer's  right  thereto]  or  el  fe  go  to  prtfon. 
0M.  It  is  a  general  rule  that  the.plaintiff  ought  to.  have  the  pro* 

perty  of  the  goods  iq  him  at  the  time  of  the  taking:  but 
there  are  two  kinds  of  properties;  a  general  property,  which 
every  abfolute  owner  hath»  and  a  fpccial  property,  as  gooda 
pledged  or  taken  to  manure  his  lands,  or  the  like,  and  ol 
either  of  thefe  replevin  lies. 
»di.N.P.  5>    ,   An  executor  may  have  a  replevin  for  goods  taken  in  the 

life-time  of  his  teftator. 
jM.  So,  if  the  cattle  or  other  goods  of  a  feme  fole  be  taken, 

xlpie^^  &c.    ^^  ^^  afterwards  intermarry,  the  hufl>and  alone  may  have 
(^-)  replevin:  and  if  they  join,  judgment  will  not  be  arrefted 

after  verdi£l,  becaufe  the  Court  will  prefume  them  jointly 
interefied,  (as  they  may  be,  if  a  dillrels  be  taken  of  goods 
of  which  a  man  and  woman  were  joint^tenants,  and  after- 
wards intermarry);  the  avowry  admitting  the  property  to  be 
in  the  manner  it  is  laid. — But  in  replevying  goods  which  a 
wife  holds  as  executrix,  this  a£lion  cannot  be  brought  by 
either  of  them  fingly,  but  they  muft  be  joined. 
Co.  Lit.  145.  b.      If  the  goods  of  feveral  perfons  be  taken  they  cannot  join 

in  replevin,  but  every  one  muft  have  a  feveral  afiion. 
Cfo.Elis.  530.'       Tenants  in  common,  therefore,  Ihould  not  join.--*But 
Bull  n!p.  53.    <^<>-pa')rceners  fliould.  join,  for  they  make  but  one  heir :  and 

for  the  fame  reafon,  fo  fliould  joint»tenants. 
Atainft  fvhm      Replevin  lies  againft  him  who  takes  the  goods;  and  alfp 
s  KoU.  431. 1. 5.  againft  him  who  commands  the  taking ;  or  againft  both. 
F.  N.  B.  19.  G.       So  it  lies  againft  him  who  ukes  damage  feafant,  if  he  de- 
tains after  amends  tendered. 
R^Uvia  lUs       Replevin  lies  for  whatever  is  capable  of  being  diftrained* 
'^^^        '         and  for  nothing  elfe;  for  the  aftion  is  the  remedy  of  the 

party  whofe  goods  are  diftrained. 
STpi^taifcc.        Replevin,  therefore,  does  not  lie  of  things  fera  natural 
C*^)  nor 
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nor  of  deeds  or  charters ;  nor  of  money ;  nor  of  leather  made 

into  flioes. 

But  if  a  mare  in  foal,  a  cow  in  calf,  &c.  be  diflratned,  i*^ 
and  they  happen  to  bring  forth  their  young  whilft  thejr 
are  in  cuftody  of  the  diftrainer,  a  replevin  lies  of  the  foal, 
calf,  &c. 

Replevin  lies  of  a  fiiip :  fo,  of  the  fails  of  a  fhip.  ^^ 

But  no  replevin  lies  of  goods  taken  beyond  the  leas, 
though  brought  hither  by  the  defendant  afterwards. 

In  thofe  cafes  in  which  replevin  does  not  lie,  the  party  nid,  n. 
may  bring  an  aAion  of  detinue  to  recover  the  deeds,  goods, 
tfc.  in  /p€cie* 

Replevin  may  be  made  either  by  original  writ  of  replevin  Tkefiveral 
at  common  law,  or  by  plaint  by  the  ftatute  of  Marlbridge  ^^^ 

j2  H.  3.  C.2i. 

Formerly,  when  the  party  diftrained  upon  intended  to 
difpute  the  right  of  the  diftrefs,  he  had  no  other  procefs  by 
the  common  law  than  by  a  writ  of  replevin,  rcpUgiari  facias, 
which  iflued  out  of  Chancery,  commanding  the  flieriff  to 
deliver  the  diftrefs  to  the  owner,  and  afterwards  to  do  juf. 
tice  in  refpe£l  of  the  matter  in  difpute  in  his  own  County  . 
Court.  But  this  being  a  tedious  method  of  proceeding,  the 
beafts  and  other  goods  were  long  detained  from  the  owner, 
to  his  great  lofs  and  damage. 

The  ftatute  of  Marlbridge,  therefore,  direds,  '*  That  * 
(without  fuing  a  writ  out  of  the  Chancery)  if  the  beafts  of 
any  pcrfon  be  taken  and  wrongfully  with-holden,  the  flie- 
rift*,  after  complaint  made  to  him  thereof,  may  deliver  them 
without  let  or  gainfaying  of  him  that  took  the  beafts,  if 
they  were  taken  out  of  liberties;  and  if  they  were  taken 
within  liberties,,  and  the  bailifis  of  the  liberty  will  not  deli- 
ver them,  then  the  Oieriff,  for  default  of  thofe  bailifis,  (hall 
caufe  them  to  be  delivered.'* 

Alfo,  forthemorefpeedy  delivery  of  cattle  taken  byway 
.  of  diftrefs,  the  ftatute  of  the  ift  of  Philip  and  Mary^  c.  12. 
provides,  that  the  (heriff  (hall  make,  at  leaft,  four  deputies 
in  each  county^  dwelling  not  above  twelve  miles  from  each 
other,  for  the  fole  purpofe  of  making  replevins,  under  a 
penalty  of  5/.  for  every  month  fucb  deputies  ihall  be 
omitted  to  be  provided. 

When 


^^^ 


466  Of  the  Aaionef  Replevin.     [Cbap.XVlH/ 

When  any  man's  goods,  therefore,  arc  dillrained  e«  jm* 
pounded,  he  may,  upon  application  for  the  purpofe  to  one 
of  thefe  deputies,  upon  giving  pledges  to  return  the  diftrefs 
if  judgment  be  againft  him,  have  a  replevin^  by  which  bi» 
goods  will  be  reftored  ^o  his  pofleffion. 
Bac.  Abr.  tit.  But  when  an  A£l  of  Parliament  orders  a  diftrefs  and  lale 
(C.V^"**    *     ^^  goods,  it  is  ia  the  nature  pf  ati  executiooi  and  repli^in 

does  not  lie. 

Out  rfvikat        The  {beriff,  upon  plaint  made  to  bira  without  writ,  nay 

Couru^pU'   cittser  by  parol  or  precept  command  his  bailiff  to  deliver  the 

Bull,  N.  P.  5*.  g«>ods,  that  is,  to  make  replevin  of  them ;  and  by  the  worda 

in  the  ftatute  of  Marlbridge^  **  after  complaint  made  to  him 

^*  thereof,"  he  may  take  a  plaint  out  of  the  County  Court 

and  make  repkvia  prefently^  which  he  is  to  enter  in  tk^ 

Court. 

tILCom.  149.      By  this  fta<utf ,  the  (beriff  may  hold  plea  in  the  County 

Court  on  replevin  by  plaint,  whatever  may  be  the  value  of 

the  fubje£l  indifpute,  although  in  other  a&ions  he  ihaU 

only  hold  plea  where  the  matter  is  under  40  i.  value;  and 

the  plaint  may  be  taken  at  any  time,  as  well  out  of,  as  ia 

Court.     But  if  the  uking  be  in  right  of  the  Crown,  or  if 

any  thing  touching  the  freehold  come  in  queftion,  or  an- 

tient  demefne  be  pleaded,  or  if  the  diftraincr  claim  pro- 

perty  in  the  goods,  and  on  a  writ  dt  proprietatt  probanda^ 

they  be  found  to  be  his,  the  ftieriff  can  proceed  no  further. 

but  muft  return  the  proceedings  into  the  Court  of  K^  B.  or 

C.  P.  to  be  there,  if  thought  advifeaMe,  finally  determined., 

Co.  Lit.  145.  h.      But  either  party  may,  by  the  writs  of  pone^  and  recordari 

^^^^'^P'P^^^^ facias,  remove  a  replevin  to   thele  fupertor  courts;   the 

plaintiff  at  his  eleflion,   the   defendant   upon  reafonable 

caufe.    It  is  therefore  ufual  to  carry  it  up,  in  the  firft  in* 

fiance,  to  Weflmififier  Hall. 

%  Ii)ft.3i2.  The  writ  of  replevin  iffues  out  of  the  Court  of  Chancery. 

and  is  returnable  only  into  the  Courts  of  King's  Bench. 

Common  Pleas,  the  Court  of  the  Cinque  Ports,  and  the 

County  Court. 

«Sen,Praa.z44.      If  the  flieriff  makes  replevin,  he  need  not  return  the 

writ;  but  if  he  does,  he  ought  to  return  the  caufe;  and  if 

he  do  noty  an  attachment  lies  againft  him  to  the  coroners, 

commanding 
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oommaAding  them  to  attach  the'iheriff  for  hu  coiUemptc 
and  in  the  interim  make  replevin. 

Proceedings  in  replevin  cannot  be  carii^  ofi  in  the  Hftn-  1Ld.Raym.219. 
4red  Court,  Court  Bafon,  or  any  other  Court  claiming  ar  Bro.B.  3.' 
juiifdifUoxi  over  fucfa  proceedings  by  prefcription ;  unlefs 
{fid  quarc\  by  procefs  of  the  Court  after  a  plaint  eniered* 
But  St  lies  by  plaint  in  London. 

If  thediirefs  be  made  in  a  franchife  or  bailiwick,  the  2  inft.  149,194. 
(heriff  is  to  direA  the  replevin  to  the  bailiflF  thereof  to  deK« 
ver  the  goods  upon  pledges,  and  if  he  make  no  anfwer,  or 
i>eturn  that  he  will  make  no  deiiverancci  or  the  like,  tbea 
the  flieri£f  may  enter  into  the  liberty  and  make  deliverance;, 
and  if  the  diftrefs  be  taken  without  the  liberty  and  im« 
pounded  within  the  liberty,  then  the  flieriff  may  enter  and 
make  deliverance,  and  neied  not  firft  make  out  a  warrant  to. 
the  (heriff  of  the  liberty. 

But  if  a  man  were  to  prefume  to  replevy  goods,  feized  lA  Anftr.  aia. 
order  to  condemnation,   it  would  be  a  contempt  of  the 
Court  of  Exchequer,  for  which  an  attachment  would  be 
panted  inftantly. 

The  aflion  of  replevin  is  of  two  forts:  i.  in  the  detinei;,  2SeU.Praa.t4T. 
2.  in  the  duinuit.  Where  the  party  has  haid  his  goods  re* 
delivered  to  him  by  the  (heriff  upon  a  writ  of  replevin,  or 
upon  a  plaint  levied  before  htm,  the  a£):fon  is  in  the  detiauit^  ' 
**  wherefore  he  detained  the  goods,"  &c.  but  where  the 
(heriff  has  not  made  fuch  replevin,  but  the  diftrainer  ftiil 
keeps  poffe(fioo,  the  a£lion  is  in  the  deiinci^  "  wherefore 
**  he  detains  the  goods,''  tic. — The  advantage  that  the 
plaintiff  has  in  bringing  an  d£lion  of  replevin  in  the  dttinci^ 
inftead  of  an  aAion  of  trefpafs  dc  bonis  afportatis,  is,  that  he 
can  oblige  the  defendant  to  re-deliver  the  goods  to  him 
immediately,  in  cafe,  upon  making  his  avowry,  they  appear 
to  bereplevifable;  but  as  he  may  more  fpeedily  have  them 
delivered  immediately  after  they  are  diilrained  by  applica- 
tion  to  the  (heriff,  the  a£lion  in  the  detinet  has  fallen  into 
difufe,  and  is  never '  brought,  unlefs  the  difirainer  has 
eloined  the  goods  fo  that  the  (heriff  cannot  get  at  them  to 
make  replevin ;  whereupon,  after  avowry  made,  the  plain- 
'  tiff  may  pray  that  the  defendant  gage  deliverance;  or.  he 
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may  ad  as  mentioned  under  title  the  writ  of  IVukemiMHi 
which  vide  pofiea. 

The  method  of  proceeding  ufually  adopted  how  is  by 
plaint^  that  by  writ  being  generally  difufed. 

The  flieriff  is  obliged  to  grant  replevins  in  all  fuch  cafes 
as  are  allowed  of  by  law,  and  the  officer  who  takes  the 
goods  by  virtue  of  a  replevin,  ifluing  for  what  caufe  foever^ 
is  not  liable  to  an  aBion  of  trefpafs;  unlefs  the  party  in 
whofe  pofleffion  the  goods  were  claim  property  therein: 
and  in  all  cafes  of  mifbehaviour  by  the  fheriff  or  other  offi* 
cers  in  relation  to  replevins^  they  are  fubjefi  to  the  con* 
troul  of  the  king's  foperior  courts,  and  punifliable  by  at« 
tachroent  for  fuch  miibehaviour« 

Where  a  tenant  ha^,  on  coming  into  pofleffion  under  an 
affignment,  had  notice  that  the  leafe  was  held  under  any 
particular  perfon  to  whom  the  former  tenant  has  paid  rent, 
the  title  of  this  perfon  cannot  be  contefted  in  an  a&ion  of 
replevin. 

The  flieriff,  when,  upon  complaint  made  to  him,  he 
makes  replevin,  mull  take  two  kinds  of  pledges:  ifi,  by 
the  common  law,  that  the  party  replevying  will  purfue  bis 
a£tion  againft  the  diftrainer,  for  which  purpofe  he  puts  in 
pUgii  de  projequendo^  or  pledges  to  profecute  at  common 
law;  and  adly,  by  fiat.  13 £•  i.  c.i.  that  if  the  right  be 
determined  againft  him  he  will  return  the  diftrefs  again ; 
for  which  purpofe  he  is  bound  to  find  pltgii  dc  rttorno  ha* 
bendo^  or  pledges  to  make  return,  if  it  be  fo  adjudged. 

The  pledges  taken  muft  not  only  be  fufficient  in  eftate, 
viz.  capable  to  anfwer  in  value,  but  likewife  fufficient  in 
law  and  under  no  incapacity;  and  therefore  infants,  &c. 
are  not  to  be  taken  as  pledges,  neither  are  any  perfons  poli- 
tic or  bodies  corporate.  But  the  fufficiency  of  thefe 
pledges  is  difcretionary,  and  if  the  flieriff  return  infufficient 
pledges,  he  fliall  anfwer  for  the  price  of  the  goods  himfelf; 
for  infufficient  pledges  are  as  no  pledges. — ^The  pledges 
when  taken  muft  be  recorded  in  the  County  Court. 
'  Upon  plaint  being  made,  therefore,  and  pledges  found* 
which  is  done  at  the  flieriff's  office,  the  flieriff  or  one  of 
his  deputies,  by  fiat.  \  E*  a.  P.&M.  is  to  make  replevin 
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of  the  goods  or  cattle  diflnuned,  which  is  done  by  granting 
a  warrant. 

There  is  no  particular  time  when  the  replevin  muft  be  * 
made,  as  the  diftrefs  cannot  be  difpofed  of,  but  muft  be 
only  kept  as  a  pledge. 

In  replevin,  a  bond  ioftead  of  pledges,  taken  by  a  {heri£f  i Ld.lU^m.27S. 
to  profecute  the  afiion  with  efie£l  for  wrongfully  taking  the 
plaiutilTs  gelding,  and  to  make  return  thereof  if  return 
fliould  be  adjudged,  is  good:  but  he  cannot  ukegage  in- 
flead  of  pledges. 

if  the  flieriff  neglefi  to  take  a  replevin-bond,  the  party  %  T,  R,  617, 
injured  may  have  his  a£lion  againft  him;  but  it  is  not  a 
contempt  of  Court  for  which  they  will  grant  an  attachment. 

If  upon  fuch  bond  the  plaintiff  in  replevin  do  not  enter  com.  DJy.  dr. 
his  plaint  in  the  County  Court,  the  bond  will  be  forfeited:  ^«pl«vm(D.) 
(6,  if  afterwards  he  do  not  proceed  in  the  profecution ;  or  if 
he  be  nonfuit,  or  has  a  verdi£l  againft  him. 

But  if  the  plaintiff  in  replevin  enters  his  plaint,  and  af«  jn^, 
terwards  is  reftrained  by  injunftion  out  of  Chancery  till  his  ^*^***-  5«9- 
death,  whereby  his  plaint  abates,  the  bond  will  not-be  for- 
feited. 

The  bond  may  be  affigncd,  if  the  plaintiff  in  replevin  do  5  x.  R.  195. 
not  appear  at  the  County  Court  next  after  giving  the  bond : 
and  he  may  fue  on  the  bond  as  aflignee  of  the  fheriff  in  the 
fuperior  Courts,  though  the  replevin  be  not  removed  out  of 
the  County  Court. 

But  though,  if  the  diftrefs  be  not  for  rent,  the  bond  is 
not  affignabie,  yet  the  party  may  apply  to  the  Iheriff  for 
the  bond,  and  to  be  at  liberty  to  fue  in  his  name. 

How  to  make  Replevin  'mhere  Diflrefs  is  for  Rent, 

If  the  tenant  means  to  replevy,  he  mull,  within  five  days  2Sell,Prta  »6oi 
after  notice  of  the  diftrefs,  take  with  him  two  houfe-keepers 
living  in  the  city  or  county  where  the  diftrefs  was  made, 
and  go  to  the  (heriff 's  office  of  fuch  city  or  county,  where 
he  muft  enter  into  a  bond  with  the  two  houfe-keepers,  as 
fureties  in  double  the  value  of  the  goods  diftrained,  ac- 
cording to  ilat.  XI  G.  2.  upon  which  the  (heriff  will  direfl 
a  precept  to  one  of  his  bailiffs,  and  the  poffcffion  of  the 
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goods  will  be  reftered  to  the  tenant  to  abide  die  event  of 
the  fuit  in  replevin. 
Xh'id,  It  has  beC6rebech  obferved,  that  upon  making  replevin » 

two  kinds  of  feculrities  were  at  common  law  taken  by  the 
(heriff,  viz,  the  one  for  profecuting  the  fuit ;  the  othdr,  for 
returning  die  goods  if  a  return'  (hould  be  awarded.  The 
firft  wet'e  merely  nominal  (John  Doe  and  Rithard  Roe^)  but 
the  fecond  IhoQld  be  real  refpoDdUe  perlb'ns*  Sheriffs 
however,  gradnally  became  remifr  in  their  duty»  and  often 
negleded  taking  thefe  pledges  pro  retorno  knbtndo ;  ot,  if 
Any  were  taken,  for'tbemoft  part  tbby  were  found  to  be 
indigent  and  irrefponfible  people. 

The  fiaft.  ii  6»  s.  c.  19.  i.  23.  therefore,  fbt  the  better 
fecbring  the  payment  of  rents  abd  preventing  frauds  by  te<* 
nanis,  enafts  "  That  to  prevent  vexatious  replevins  of  dif* 
trefles  uken  for  rentr  all  (heriffs  and  other  officers  having 
authority  to  grant  replevins,  may  and  IhalKin  every  reple« 
vin  of  a  diftrefs  for  rent»  take  in  their  own  names  from  the 
plaintiff  and  two  refponfible  perfons  as  fureties,  a  bond  in 
doirf>ie  the  value  of  the  goods  diftrained  (fuch  value. to  be 
afccrtained  by  the  oath  of  one  or  more  credible  witnefs  or 
witnefies  not  interefted  in  the  goods  or  diftrefs^  which  oath 
the  pef  fon  granting  fuch  replevin  is  hereby  authorised  and 
required  to  admihifter,)  and  conditioned  for  profecuting  the 
fuit  with  effcfl  and  without  delay,  and  for  duly  returning 
the  goods  and  chattels  diftrained,  in  cafe  a  rejLum  fiiall  be 
awarded  before  any  deliverance  be  made  of  the  diftrefs.'* 

m 

For  the  further  prote3ioh  of  landlords  and  by  way  of 
putting  the  remedy  into  their  own  hands,  it  is  alfo  ordered 
by  the  fame  flatute,  "  That  fuch  flieriff  or  other  officer  as 
aforefaid,  taking  any  fuch  bond,  Qiall  at  the  requeft  and  cofts 
of  the  avowant  or  perlon  making  conufancc,  affign  fuch 
bond  to  the  avowant,  or  perfon  aforefaid,  by  indorCng  the 
fame,  and  attefting  it  under  his  hand  and  feal,  in  the  pre* 
fence  of  two  or  more  credible  witnefles;  which  maybe 
done  without  any  ftamp,  provided  the  affignment  fo  in« 
dorfed  be  duly  ftamped  before  any  a£lion  be  brought  there- 
on :  and  if  the  bond  fo  uken  and  afligned  be  forfeited,  the 
avowant  or  the  perfon  making  conufance,  may  bring  aa 
a&ion,  and  recover,  thereupon  in  his  own  name ;  and  the 
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Court  where  fuch  aAion  (ball  be  br<H)ght  may,  by  «  rule  of 
the  fame  Court,  give  fuch  relief  to  the  parties,  upon  fuch 
bond,  as  may  be  agreeable  to  jufiice  and  reafon,  and  fuch 
rule  (hall  have  the  nature  aad  eiFefi  of  a  defeasance  to  fuck 
bond.'' 

Section  II.     Of$ke  Writs  in  RepUtnni 

The  original  writ  in  replevin  ifluea  out  of  Chancery,  and  Bac.  Abr.  rtt. 
neither  that  nor  the  alias  replevin  are  returnable,  but  are  (e^T^^ 
only  in  the  nature  ofzjufticies  to  empower  the  IheriS'to  hold 
plea  in  his  County  Court,  where  a  day  is  given  to  the  parties. 
But  the  pluriis  replevin  is  always  with  this  claufe,  **  or  Ihew 
**  caufe  before  us/'  and  is  a  returnable  procefs. 

The  plums  replevin  fuperfedes  the  proceedings  of  the  md. 
Qieriff,  and  the  proceedings  are  upon  that,  and  not  upon  the 
plaint  as  they  are  when  that  is  removed  by  ucordafi:  and 
tliough  there  \%  no  fummons  in.the  writ,  yet  it  gives  a  good 
day  to  the  defendant  to  appear,  and  if  he  do  not  appear,  a 
pone  iffues,  and  then  a  capias^ 

Procefs  of  outlawry  lies  upon  the  capias  in  withernam^  /^y^. 
which  iOues  upon  the  (heriff's  return  of  axftria  elongata^ 
upon  the  pluries;  and  upon  the  Sheriff's  fpecial  return  of 
nulla  bona  on  the  mihernam^  there  (hall  go  a  cupi^  againft 
the  perfon,  and  fo  to  outlawry. 

Capias  and  procefs  of  outlawry  in  replevin  were  given  by 
fiat.  S5.£»3.  c.  ij. 

If  on  the  pluries  replevin  the  (herlff  return  that  the  cat-  Of  tie  W!^ 
tie  are  eloigned  to  places  unknown,  &c.  fo  that  h^  cannot  tkenum. 
deliver  them  to  the  plaintiff,  then  (hall  iffue  a  withernam  v/^/f,  (ig;  %:^ 
[from  theiStf^^v  words  tatitr^  other,  and  naam^  dil^rcfs,  fi|^ 
nifying  another  diflrefs  infiead  of  the  former  which  was 
eloigned  that  is  removed,*)  direfied  to  the  (heriff,  cpm- 
manding  him  tQ  take  the  cattle  or  goods  of  the  defendant, 
and  detain  them  till  the  oittlp  or  goods  difirained  are  ra> 
fiored  to  the  plaintiff;  and  if  i)pon  the  firft  withernam  a 
nihil  be  returned,  then  an  alias  and  plurits  replevin  fhail 
iffue,  and  I9  to  a  capias  and  exigent. 

The  writ  of  withernam  ought  to  rehearfe  the  caiife  which  u/j. 
the  (heriff  returns,  for  which  he  cannot  replevy  th^  cattle 
or  goods;  fo  that  it  does  not  lie  upon  a  bare  fuggeftion  that 
thq  beafis  are  eloignedi  &c,^U  upon  the  withi^rnam,  the 

H  h  AKtle 


466  OftU  Wriu  in  Replevin.     [Chap.  XVllI. 

cattle  are  reftored  to  the  party  who  eloigned  them^  yet  he 
Ihall  pay  a  fine  for  his  contempt. 

^^  The  withernam  is  but  mefne  procefs.  and  cannot  be  an 

execution,  becaufe  it  is  granted  before  judgment. 

thiJL  Cattle  taken  in  withernam  may  be  workedt  or  if  cows» 

may  be  milked ;  for  the  party  has  them  in  lieu  of  his  own : 
and  as  the  party  is  to  have  the  ufe  of  the  cattle,  he  is  not  to 
have  any  allowance  or  payment  for  the  expences  he  has 
been  at  in  maintaining  them* 

A/^  Infcirefacias  againft  an  executor  on  a  judgment  de  retorno 

habenio  againfi  his  tellator  for  a  cow,  but  which  was  not 
executed,  it  was  held  that  the  plaintiff  Oiould  have  execu- 
tion, for  the  defendant  could  not  be  prejudiced ;  inafmuch 
as,  if  the  Ihcriff  return  averia  elongata^  he  (hall  not  have 
a  withernam  but  of  the  goods  of  the  teflator ;  or  if  there 
are  no 'goods  of  the  teftator,  the  (heriffcan  take  nothing, 
but  Aiall  return  nulla  bona^  and  then  the  plaintiff  hath  his 
ordinary  way  to  charge  the  defendant,  if  he  hath  made  a 
devajlavit;  and  it  was  adjudged  for  the  plaintiff. 

iM.  If,  upon  an  tlongata  returned,  the  defendant's  cattle  are 

taken  in  withernam,  yet  upon  the  defendant's  appearance, 
and  pleading  non  cepit^  or  claiming  property,  the  defendant 
fhall  have  his  cattle  again,  and  if  they  are  eloigned,  a  wi- 
tbemam  againft  the  plaintiff:  for  if  the  property  or  taking 
be  in  quefiion,  there  is  no  reafon  that  the  plaintiff  fhould 
have  the  defendant's  cattle. — Both  the  plaintiff  and  de- 
fendant, indeed,  may,  it  fecms,  have  a  withernam* 

W  fTrit  9f         ^^  common  law,  if  the  plaintiff  had  been  nonfuited  ei- 
fccrndtmi"     thcr  before  or  after  verdi3,  the  defendant  who  difiraine^ 

?^Ab  ihould  have  had,  return,  but  not  imeplevifable;  fthis  figni- 

ut  antt.  (E.  3.)  'fies,  that  ought  not  \q  be  replevied,  or  fet  at  large  upon  fu* 
reties  ;]  fo  that  the  jplaintiff  after  nonluit  might  have  had  as 
many  replevins  as  he  chofe*  To  remedy  which  evil  the 
fiat.^^m*  fi.  (13  £•  i-^*  !•)  c.  a.  reftrains  the  plaintiff 
from  any  more  replevins  after  nonfuit,  but  gives  a  writ  of  fe- 
cond  deliverance :  and  if  in  fuch  writ  the  plaintiff  be  non* 
fuited,  or  if  the  plea  be  difcontinued,  or  the  writ  abate,  ot 
if  he  prevail  not  in  his  fuit,  return  irreplevifable  Ihall  be 
granted. 
^td.  If  defendant  in  replevin  has  return  awarded  upon  non- 
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fuit  of  the  plaintiff,  upon  which  he  fuet  a  writ  ik  ret  hab. 
and  the  (heriflf  returni  averia  elongata  per  querentem^  and 
upoathis  a  withernam  is  awarded,  and  upon  the  withernam, 
the  defendant  has  toiu  catalla  to  him  delivered  of  the  goods 
of  the  plaintiff,  and  thereupon  the  plaintiff  fues  a  fecond 
deliverance ;  he  (ball  fiie  it  for  the  firft  dillrefs  taken,  and 
not  for  the  withernam,  as  appears  by  the  nature  and  form 
of  the  writ  of  fecond  deliverance. 

Reiorno  habendo  awarded  to  the  (heriff,  after  a  writ  of  aid.  ^ 

fecond  deliverance  prayed,by  the  plaintiff,  is  di  Juperjetleas  ^ 
to  the  ret.  kab.  and  clofes  the  fheriff's  hand  from  making 
any  leturn  thereon.— If  the  (heriff  will  not  execute  the  writ 
of  fecond  deliverance,  the  party  has  his  remedy  againft  him. 
This  ftat.  of  Wefim.  a.  gives  the  writ  of  fecond  deliverance 
out  of  the  fame  Court  whence  the  firft  replevin  was  granted, 
and  a  man  cannot  have  it  elfewhere;  for  if  he  could,  then 
he  might  vary  from  the  place  limited,  as  to  thi»,  by  the  lla« 
tute.  But  though  the  writ  cannot  vary  from^  the  firft  in 
year,  day,  place,  or  number  of  beafts,  yet  if  the  firft  writ 
was  of  a  heifer,  the  fecond  may  be  of  a  cow,  as  by  prefump* 
tion  it  may  in  that  difiance  of  time  grow  to  fuch. 

Where  the  defendant  had  avowed  and  plaintiff  being  non- 
fuited  brought  this  writ,  it  was  held  that  though  the  writ  be 
z,  fuperfedeas  to  the  ret,  hab.  it  is  not  fo  to  the  writ  of  en- 
quiry of  damages;  for  the fe  damages  are  not  for  the  thing 
avowed  for,  but  are  given  by  the  ftat.  21  /f.  8.  c.  19«  as  a 
compenfation  for  the  expence  and  trouble  the  avowant  has 
been  at. 

In  error  on  a  fecond  deliverance,  the  writ  muft  be  cer-  ^^^^^ 
tified ;  and  if  it  vary  in  fubftance  from  the  declaration  in 
replevin  it  fliall  be  abated. 

Upon  a  nonfuit  either  before  or  after  evidence,  this  writ  ^^^^ 
will  lie,  becaufe  there  is  no  determination  of  the  matter, 
and  there  a  writ  of  fecond  deliverance  lies  to  bring  the  mat- 
ter in  queftion. 

But  no  fecond  deliverance  lies  after  a  judgment  upon  a  J^jj: 
demurrer,  or  after  a  vcrdiS,  or  confeflion  of  the  avowry ; 
but  in  all  thefe  cafes,  judgment  muft  be  entered  with  a  re- 
turn irreplevifable,  for  in  the  cafe  qf  a  demurrer  and  ver- 
diS,  the  matter  is  determined  by  the  law,  and  in  that  of  a 
confeflion,  it  is  determined  by  the  confeflion  of  the  party. 
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NoU.    In  an  avowry  for  rent,  the  writ  of  fecood  deKver^ 
ancc  is  taken  away  by  Aat-  17  Car.  2.  c.  7. 

Yet  if  the  plaintiff  in  replevin  be  nonfuited  fprwantoF 
delivering  a  declaration,   which    happened  through  anj 
caufe  that  would  have  entitled  bim  to  a  writ  of  fecood 
deliverance,    as    Ccknefs  of  the  perfon  employed,    &c^ 
tlie  Court  will  order  the  defendant  to  accept  of  a  declara- 
tion on  payment  of  coils ;  elfe  the  plainttfT would  be  reine« 
dileft,  the  writ  of  fecond  deliverance  being  taken  away  by 
the  17th  C.  2.  c.  7. 
Of  Writ  de         The  writ  de  pn>prietdte  probanda  iflues  out  of  Chancer;^, 
/in^ietate       or  K.  B.  or  C.  I*.    When  it  ifliici  out  of  Cfaancery,  it  is  an 
^c  Ab!f'        t)riginal,  and  goes  upon  the  Ihcriff's  return  to  the  alias  re- 
ut  sMte.  (E.  4.)  pjgy-jn  •  ^tjen  out  of  either  of  the  other  Courts,  it  h  judi- 
cial and  granted  on  the  return  of  the  fduries^  for  iht  pluriey 
is  returnable  only  there,  the  original  and  alias  giving  no 
day,  but  being  merely  vicontiel. 

If  the  defendant  in  replevin  claim  property,  the  flie- 
riff  cannot  proceed,  for  property  muft  be  tried  by  writ.  In 
this  cafe,  therefore,  the  plaintiff  may  have  the  writ  de  pto- 
prietate  probanda  to  the  fherifl,  who  is  to  give  notice  to 
the  parties  of  the  time  and  place  of  executing  it,  for  it  is  an 
inqueft^of  of&ce.  If  it  be  found  for  the  plaintiff,  the  ihe- 
riff  is  to  make  deliverance ;  if  for  the  defendant,  then  he  is 
to  proceed  no  further,  but  being  an  inqueft  of  office,  the 
plaintiff  may  notwiiliflanding  have  a  replevin  to  the  (he- 
riff,  and  if  he  return  the  claim  of  property,  yet  it  fliall  pro- 
cced  in  C.  P.  where  the  property  Qiallbe  put  in  iffucand  fi- 
nally tried. ^None  but  he  who  is  party  to  the  replevin  (hall 

have  the  writ  deprop.  prob. 
ikiJ.  The  fheriff  is  to  return  the  claim  of  property  on  the 

filuries,  before  which  time  the  writ  dc  prop.  prob.  docs  not 
iffue,  for  it  recites  the  pluries. 
jlij,  -     If  the  defendant  in  replevin  claim  property,  the  plaintiff 

may  have  the  writ  de  prop.  prob.  without  continuance  of  the 
replevin,  though  it  be  two  or  three  years  after,  for  by  the 
claim  of  property  the  firft  fuii  is  determined- 

If  the  plaintiff  has  property  and  omits  to  claim  it  bdbre 
the  Iheriff,  he  may  notwithftanding  plead  property  in  him- 

fclf.  or  in  a  ftrangcr,  cither  in  abatement  or  bar, 

H 
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K  it  be  notified  to  him,  that  come*  ia  aid  of  the  Iheriff  mi. 
or  his  officer,  that  claim  of  property  is  made,  he  at  bis  peril 
ought  to  defift,  for  if  he  take  them  away,  he  will  be  a  tref- 

pafler  9b  initit.  ,     „  , 

A  man  cannot  claim  property  in  the  County  Court  by  ** 
his  bailiff  or  fervant,  for  if  the  claim  be  falfe.  a  fine  will  be 
iapofed  for  the  contempt:  but  in  K.  B.  one  may  make 
conafance  and  claim  property  by  a  bailiff,  for  there  the  bai- 

1  iff  is  not  liable  to  a  fine.  '     .     «/-nr-  j 

A  replevin  being  granted,  if  the  perfon  who  takes  the  O/JTn^f^^ 
difti^fs  ^  vows  ;•'  or  if  hi*  bailiflF  make  "  conufance,    and  ^^ 
prove  the  difbcefs  to  be  lawfully  taken;  or  if  upon  removal  B..  Abr.^ 
of  the  plaint  into  the  Courts  above,   the  plaintiff  whofc 
cattle  were  replevied,  make  default  or  do  not  declare,  or 
profccute  his  affion.  and  thereby  becomes  nonfuited  ^  or  if  a 
vcrdiabe  given  ?gainft  him;  in  any  of  thcfe  cafes,  the 
party  diftraining,  that  is,  the  defendant  in  replevin,  Ihall 
/uve  a  writ  de  retomo  habtuio ;  which  being  a  judicial 
writ,  and  not  a  returnable  procefc,  if  on  the  ^/«rifi  the  Ihe- 
riff  return  that  the  cattle,  goods, or  chattels  are  eloigned,  he 
(hall  have  \fcir^.fiicias  againft  the  pledges  according  to  the 
ftat.  of  Wtfim.  2.  and  If  they  have  nothing,  then  he  fliall 
have  a  withernam  againft  the  plaintiff's  own  cattle. 

A  bailiff  who  makes  conufance  may  have  judgment  of  a  im^ 
return,  and  confequcntly,  a  writ  dt  ret.  kab-  grounded  on 
fuch  judgment. 

Return  irrcplcvifablc  is  aJAidical  writ  dircHed  to  the  (yjj^^^^^^. 
flieriff  for  the  final  reftitution  of  the  cattle  unjuRly  taken  repU^ifabU. 
by  another,  and  fo  found  by  verdia  or  after  nonfuit  in  a  ^^;^^^\^^  g.j 
fecond  deliverance* 

If  the  plea  be  to  the  writ,  or  any  other  plea  be  tried, by  a 
verdia,  or  judged  upon  demurrer,  return  irreplevifablc 
Ihall  be  awarded,  and  no  new  replevin  fhall  be  granted, 
nor  any  (econd  deliverance  by  ftat.  Wtjim.  2.  J.  2.  but  only 
upon  a  nonfuit.— But  if  upon  iffue  joined  the  plaintiff  does 
not  appear  on  th«  trial,  being  called  for  that  purpofe,  return 
irreplevifable  fliall  not  be  awarded,  but  the  party  may  have 
a  writ  of  fecond  deliverance. 

If  a  man  bis  return  irreplevifable,  and  a  b€;aft  dies  in  the  m^^ 

H  h  3  pound, 
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pottod,  be  may  diftnin  anew :  fo,  if  the  beaft  dies  before 
jadgment* 

If  a  return  irreplevifable  be  awarded,  the  owner  of  the 

cattle  may  offer  the  arrearages ;  and  if  the  defendant  refufe 

to  deliver  the  difirefs,it'beingonlyin  the  nature  of  a  pledge, 

the  plaintiff  may  have  detinue* 

By  the  fiat.  Weftm.  2.  if  the  party  who  diftrains,  con- 

L^uTl^^  veys  the  diflrefs  into  any  houfe,  park,  caEle,  or.  other  place 

m^,  of  ftrength,  and  refufes  to  fuffer  them  to  be  replevied,  the 

^l^^in  -  \  iheriff  may  uke  the  pofe  comitatus.  and  on  requeft,  and  re- 
fufal|  may  break  open  fuch  houle,  caftle,  &c.  and  make  de- 
liverance.  If  the  Iheriff  return  that  the  beaAs  are  inclofed 
in  a  park  among  favages,  btc.  or  quod  manJavi  ballivo  liter'. 
tatiSf  &e.  qui  nullum  dedii  miki.refponfum^  or  that  the  bai- 
liff will  not  make  deliverance  of  the  cattle,  thefe  are  not 
good  returns;  for  he  ought  to  enter  the  franchife  and  make 
deliverance. 
If  a  man  fue  a  replevin  in  the  County  Court  without  writ, 

^^  and  the  bailiff  return  to  the  (heriff,  that  he  cannot  have 

view  of  the  cattle  to  deliver  them,  the  iheriff  ought  by  in* 
queft  of  office  to  enquire  of  the  truth  thereof,  and  if  it  be 
found  by  a  jury  that  the  cattle  were  eloigned,  &c.  the  Ihe- 
riff may  avoid  a  withernam  to  take  the  defendants  cattle : 
if  he  will  not  fo  do,  the  plaintiff  Ihall  have  a  writ  out  of 
Chancery  direfled  to  the  (heriff  rehearGng  the  whole  mat- 
ter, commanding  him  to  award  a  withernam,  iic.  and  he 
may  have  an  a&rx,  and  after  a  pluries,  and  an  attachment 
againft  the  Iheriff,  if  be  will  not  execute  the  king's  com*, 
mand* 
If  the  {heriff  return  quod atferis  elongata  Junt  ad  locain* 

^^  cognitUt  it  is  a  good  return,  and  the  party  muft  purfue  his 

writ  of  withernam ;  but  if  the  Iheriff  return  aperia  dongaUk 
ad  loca  incognita  infra  comitatum  nuumthe  Oiall  be  amerced, 
for  the  law  intends  that  he  may  have  notice  in  his  county. 
Quod  averia  moriua  funt  is  a  good  return :  fo,  quod  nuU 

A(^  ius  venit  ex  parte  querentis  ad  demonfiranda  averia  i  but  it 

feems  the  (heriff  is  not  obliged  to  require  this. 

If  the  (heriff  come  to  take  replevin  of  beafls  impounded 

^^  so  another  man's  foil ;  if  the  pUce  be  inclofed  and  have  a 
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gate  open  to  the  inclofure.  he  cannot  break  theindofortf 
and  enter  thereby,  where  he  may  enter  by  the  open  gate : 
but  if  the  owner  hinder  him,  fo  that  he  cannot  go  by  the 
open  gate  for  fear  of  death,  he  may  break  the  indofare  and 
enter  there* 

If  the  iheriff  be  (hewn  a  ftranger*s  goods  and  he  take  nid. 
the'm,  trefpafs  lies  againfi  him,  elfe  the  ftranger  could  have 
no  remedy.    But  it  feemi  to  have  been  held,  that  the  aAion 
lies  more  properly  againft  theperfon  who  Chews  thegoods* 

The  (hertff  is  to  return,  that  the  cattle  are  eloigned,  or  ikd. 
that  no  perfon  came  to  fliew,&c.  or  a  delivery :  but  he  can- 
not  return  that  the  defendant  non  cepit  the  cattle,  becaufe  it 
is  fuppofed  in  the  writ,  and  is  the  ground  of  it,  which  the 
(heriff  cannot  falfify. 

Of  the  Declaration* 

Although  it  has  been  holden  by  fome,  that  the  count  or  Bae.  Abr.  rk. 
declarauon  in  replevin  (hould  be  certain  and  particular  in  ^^^^"^> 
fetting  forth  the  number,  kinds,  and  qualities  of  the  thinga 
di  drained,  for  that  otherwife  the  (heriff  cannot  tell  how  to 
make  deliverance  of  the  fame;  yet 

It  feems  now  to  be  fettled,  that  a  declaration  in  replevin 
being  certain  to  a  general  intent  is  fufficient;  efpecially  if 
it  be  after  verdiA. 

In  his  count  the  plaintiff  mull  alledge  the  taking  to  beat  ^^"*  ' 
a  certain  place,  or  (according  to  the  precedents)  in  quo  Jam 
loco  vocat\  that  the  defendant  may  have  notice  as  to  what 
he  is  to  anrwer,and  make  his  title:  therefore  the  alledging 
the  taking  afnd  DaUt  or  fuch  a  vill,  is  too  general  and  un- 
certain. 

In  replevin  both  the  vill  and  phce  are  traverfable. 
.  Where  a  defendant  takes  cattle  wrcmgfully  at  firft,  the  Uid. 
wrong  is  conttnued  to  any  place  where  he  had  them  in  cuC- 
lody,  (b  that  a  place  different  from  that  where  they  were 
originally  taken  is  well  laid  in  the  declaration,  if  defendant 
had  them  in  cuftody  at  fuch  other  place. 

A  man  may  count  of  feveral  takings,  part  at  one  day  and  i^'^ 
place,  and  part  at  nfpocfaer  day  and  place ;  for  he  need  not 
Ihew  how  many  he  took  in  one  vill  and  how  many  in  an« 

pthert 
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Did.  Where  ibt  defeodam  conmed  of  foor.oxen  uken  at  dU 

vert  timet  and  places,  and  that  delivery  was  made  of  two, 
but  the  other  two  were  withheld  to  bis  damage  tos.  this 
was  held  foCEcient  without  any  feverance  as  to  the  damages* 

Tiii-  The  count,  as  in  other  a&ions,  muft  agree  with  the  writ, 

fo  that  if  die  writ  be  ie  aveHis^  and  the  count  dc  averiis  & 
catallis,  this  is  ill*— In  replevin  the  writ  was  in  the  detinett 
and  the  coont  in  the  deiinvii^  and  this  was  thought  to  be  a 
material  variance;  but  the  parties  agreed  to  amend. 

OJtkePU^s. 

B«c.  AV.  Pleas  in  replevin  are  generally  of  four  kinds,  tnzm  either 

ttr«««r.  (I.)       J  ft.  picas  in  bar;   adly.  in  juftiication ;  3dly.  by  way  of 
'  conufance ;  4thly.  by  way  of  avowry .-^The  defendant  may 

either  j.nftify  or  avow  at  his  de&ion ;  but  if  he  juftifies,  he 
cannot  have  a  return, 

iM  The  general  iflue  in  replevin  is  Mn  cepii:  and  one  of  fe- 

veral  defendants  may  plead  non  ctfiu 

Bid,  If  the  defendant  claim  property  in  himfelf,  or  a  ftranger 

kbove,  as  he  may  do ;  though  it  ought  to  have  been  before 
the  Iheriff,  this  does  not  amount  to  the  general  ifliie,  but 
may  be  pleaded  in  bar  or  abatement,  and  if  the  plaintiff  de- 
mur, the  defendant  {hall  have  a  return  without  avowing; 
for  it  appears  that  the  beafls  are  not  the  plaintiff's.  But  on 
the  iffue  n^ii  cepii^  property  cannot  be  given  in  evidence, 
for  that  were  contrary  to  it. 

jud.  If  the  defendant  make  conufance  as  bailiff  to  A.  the 

plidntiff  cannot  traverfe  that  he  is  his  bailiff ;  for  it  is  a  mat-^ 
ter  of  which  by  no  intendment  he  can  hare  knowledge*-* 
But,  if  in  bar  of  the  avowry  the  plaintiff  pleads  that  another 
had  made  conufance  as  bailiff  to  A*  for  the  fame  caufe  and 
was  barred,  he  need  not  {hew  that  it  was  with  the  privity  of 
A^  for  it  hall  be  intended ;  and  if  in  truth  it  was  without, 
die  defendant  may  traverfe  his  being  ever  his  bailiff. 

In  a  replevin  againft  the  mafter  and  bailiff  or  fervam,  if 
the  bailiff  makes  conufance  as  bailiff,  and  the  ma{ler  pleads 
that  he  did  not  take,  the  fervant  (hall  not  have  any  return 
upon  his  conufance,  for  by  the  mafter's  plea  his  conufance 
is  changed  into  a  juftification. 
In  replevin  of  beaAs  taken  at  />•  the  defendant  pleads  ist 

abatement 
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abatement  that  they  were  taken  at  another  place^  ahfque  hoc 
that  they  were  taken  of  D,  and  pro  rttumo  habendo  avows 
for  rent  on  a  leafe  for  years,  '&c.  the  plaintiff  repliei  and 
traverfes  the  Ieafe»  &c.  this  is  ill ;  for  though  the  defend* 
ant,  when  he  pleads  in  abatement,  mufi  alfo  avow  to  have  a 
return,  yet  the  plaintiff  cannot  anfwer  to  it,  bCit  muft  take 
iffue  on  the  other  matter. 

Pri/H  in  auter  lieu^  is  only  matter  in  abatement,  and  the  mj. 
plaintiff  may  have  a  new  writ  without  being  put  to  his  le- 
cond  deliverance. 

Of  removing  ike  Suit  from  the  County  Courts  wherein  of  the 
Re.  fa.  lo.  Aljb  of  Jubjequent  Proceedings^  and  ^cm^ 
pelting  the  Party  to  proceed. 

The  fuit  remains  before  the  Iheriff,  &c.  though  the  goods  2SelL?na  i4L 
and  chattels,  &c.  dlftrained  are  above  the  value  of  40A  for 
the  replevin,  alias^  and  pluries^  are  all  vicontiel  writs,  and  . 
the  fuit  may  be  determined  in  fuch  inferior  Court :  hut  the 
fuit  may  be  removed  by  either  of  the  parties  into  the  Coorta 
oT  K.  B.  or  C.  P.  to  be  there  determined,  and  that  without 
any  caufe  (hewn. 

The  method  of  removing  it  depends  on  the  manner  in  Bid. 
which  the  fuit  was  commenced  below. — If  replevin  be  in  the 
County  Court  by  writ,  it  muft  be  removed  into  K.  B*  or 
C.  P.  by  poncT  if  by  plaint,  by  writ  of  recordari  facias  Ib^^ 
fuelam^  (called  for  brevity  a  refalo^^)  If  replevin  is  in  a 
Court  of  Record,  that  may  hold  plea  in  replevin,  it  muft  be 
removed  by  certiorari^  and  not  in  any  other  manner ;  for 
a  refato  does  not  go  to  fuch  Court,  becaufe  there  the  fuit  is 
already  recorded.  If  the  plaint  is  in  the  Court  of  another 
lord,  it  may  be  removed  into  K.  B.  or  C.  P.  by  recordari 
to  the  Sheriff,  commanding  him  qu9d  accedas  ad  curiam  et 
in  plena  turia  ill'  recordari  facias,  &c.  but  it  is  faid  that  a 
replevin  fliall  not  be  removed  out  of  any  which  is  not  the 
King's  Court,  without  caufe,  either  by  the  plaintiff  or  de- 
fendant ;  for  the  prejudice  that  may  thereby  come  to  the 
lord. 

All  the  above  writs,  to  remove  the  fuit  from  an  inferior  Bid.  249. 
Coun,  are  in  their  nature  original  writs  and  iffue  out  of 
Chancery«     Tfie  fuit,  however,  is  moft   commonly   com- 
menced 
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menced  in  the  County  Court  by  plaint;  and  veiy  rarely  at 
this  day  by  writ. 

In  order  to  remove  it,  the  party  makes  out  a  precipe  to 
the  curfitor  of  the  proper  county^  Vho  then  makes  out  the 
-writ,  which  muft  be  carried  to  the  under-flieriff  of  the 
county,  who  returns  it  of  courfe* — If  the  QieriiF  returns  the 
retofdari^  tardh^  the  party  (hail  have  an  alias ^  &c. 

By  the  recordari^  nothing  is  removed  but  the  plaint,  even 
though  the  iflue  (houldbe  joined  below;  and  the  plaint  may 
be  removed,  though  the  plaintiff  has  difcontinued  thefe. 

The  plaint,  when  removed  into  K.  B.  is  filed  with  the 
filazer  of  the  county :  fo,  alfo  when  removed  into  C.  P. 
Of  cm/uUing   .  If  the  plaintiff  removes  the  plaint,  he  fiiould,  upon  the 
Par^  /•//».   return  of  the  refalo^  file  it  with  the  plaint,  &c.  with  the  fi- 
2Sci1.Praa.250.  lazer  of  the  county,  and  fearch  for  the  defendant's  appear* 
ance :  if  the  defendant  has  not  appeared  on  or  before  the 
appearance*day  of  the  return  of  the  refalo^  the  pUmtiff 
fiiould  ferve  him  with  a  rule  to  appear,  which  may  he  had 
at  the  filazer's,  and  upon  his  non»appearance  thereto,  fue 
out  a  pone.  The  pone  is  alfo  got  at  the  filazer's ;  a  fummons 
is  made  out  thereon  at  the  fliertff 's^oiEce,  and  ferved  upon 
the  defendant  by  the  officer.    If  no  appearance  is  entered 
on  or  before  the  appearance*day  of  the  return^  get  the  flie* 
riff  to  return  mkil  on  the  pont^  and  Cue  out  a  difiringas. 
which  may  likewife  be  had  at  the  6^^^tx\  and  proceed  to 
levy  thereon :  the  iffues  may  be  4/.  next  8/.  and  fo  on.    If 
the  defendant  does  not  appear,  proceed  with  JUftringa/cs 
ad  infinitum.    If  he  does  afterwards  appear,  he  muft  pay 
the  colls  of  the  difiringafes*    Then  declare  di  nwo^  not  no- 
ticing the  proceedings  in  the  Court  below— Rules  may  be 
afterwards  given  to  compel  the  defendant  to  avow,  and  fa 
on  as  in  common  a£lions. 
WJ.  3ut  if  the  defendant  removes  it,  he  muft  file  the  refala 

and  return  thereto  with  the  filazer ;  and  having  entered  an 
appearance,  he  muft  give  a  rule  for  the  plaintiff  to  declare; 
•  and  for  want  of  a  declaration,  when  the  rule  is  out,  he  may 
lign  a  non-pros^  for  not  declaring,  and  immediately  fue  out  a 
writ  de  retorno  kabendo. 
^'^'  If  the  refalo  is  not  filed  by  the  defendant,  on  or  before 

the  appearance*  day  of  thf:  return  of  it,   nptice  mijift  be 

given 
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given  to  the  plaintiff  of  the  filing  thereof  by  a  demand  in 
writing  being  tiiaide  of  the  declaration,  before  non^ptys.  can 
be  (igned ;  but  if  filed  on  the  appearance-day  of  the  return, 
fnch  demand  is  not  neceffary. 

If  the  plaintiff  has  removed  the  canfe,  and  does  not  pro*  j^^ 
ceed  therein,  or  if  the  defendant  has  removed  it,  and  after 
having  ferved  the  plaintiff  with  a  rule  to  declare,  and  de* 
manded  a  declaration,  the  plaintiff  does  not  declare  or  pro- 
ceed therein,  the  defendant  may  fign  a  n^n-^r^j.  and  judg« 
ment  pro  rei^  hat,  and  then  fue  out  a  writ  pro  rei,  hub. 
which  he  may  obtain  of  the  filazer. 

If  the  defendant  has  taken  out  the  refalo^  and  does  not  j^,-^ 
get  it  returned  and  fijed  within  two  Terms,  the  plaintiff 
Ihould  apply  to  the  filazer  for  a  certificate,  that  the  fame  is 
not  returned  and  filed  :  which  certificate  is  a  fufficient  war- 
rant for-  the  curfitor  to  make  out  a  writ  of  procedendo^ 
which  remands  the  caufe  to  the  County  Court  to  be  there 
determined. 

If  the  refalo  is  not  returned,  fo  as  to  enable  the  parly  to  ^^.^^ 
get  it  filed,  the  flieriff  muft  be  ruled  to  return  it. 

The  Court  will  not  ftay  proceedings  in  an  a3ion  of  re-  ^  p^^  ^  ^^ 
plevin,  unlefs  upon  payment  of  the  rent  in  arrear,  together  s^i. 
with  all  cofts,  though  the  arrears  were  tendered  before  with ' 
cofls  up  to  that  time. 

Of  Avowries* 

An  avowry,  as  has  been  before  obferved,  is  the  fetttng 
forth,  as  in  a  declaration,  the  nature  and  merhs  of  the  de* 
fendant's  cafe,  and  the  (hewing  that  the  diftrefs  uken  by 
him  was  lawful,  which  mud  be  done  with  fuch  fufficient 
authority  as  will  entitle  him  to  retorno  kabendo. 

A  diftin£lion  is  to  be  obferved  between  an  avowry  and  a  ^  £.  ^  p  i  « 
juftification.  An  avowry  always  goes  for  a  return,  and 
therefore  (hews  a  right  fubfifting  at  the  time  of  the  avowry, 
as  made  for  rent,  for  example:  but  a  plea  of  juftification 
does  not  always  go  for  a  return ;  as  where  the  original 
taking  was  lawful,  but  is  not  fo  at  the  time  of  the  plea 
pleaded. 

In  one  refpefti  however,  there  is  no  difference  between 
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an  avowry  tnd  a  juftification;  f<»r,  generally  fpeakmg, 
whaterer  is  fet  forth  ^n  either,  muft  be  maintained. 

BacAbr.  tit.        The  defendant  in  repleviot  to  entitle. him felf  to  a  return 

Replevin,  kc  ^£  ^j^^  goods  diftraincd,  muft  make  his  avowry,  unlefs  it 
be  in  a  cafe  in  which  he  claims  property  ;  fo  that  though 
the  plaintiff's  writ  abates,  yet  the  defendant  is  not  entitled 
to  a  retorno  habcndo^  unlefs  he  had  made  his  avowry. 

md.  (A.)  The  avowant  is  in  the  nature  of  a  plaintiff,  as  appears^ 

ift.  from  his  being  called  an  '*  a3or,*'  which  is  a  term  in 
the  civil  law,  Ggnifying  plaintiff;  2dly.  from  his  being  en* 
titled  to  have  judgment  de  retorno  kabtndo^  and  damages  as 
plaintiff;  and  3dly.  from  this,  that  the  plaintiff  may  plead 
in  abatement  of  the  avowry,  and  confequentiy,  fueb  avowry: 
moft  be  in  the  nature  of  an  a£lion* 

UU.  An  avowry  therefore^  is  in  the  nature  of  a  declaration^ 

and  it  fufficeth  if  it  be  good  to  a  common  inteikt.    But  it 

)  Ihould  fliew  the  certainty  of  the  place,  day,  and  cattle,  to 

entitle  the  avowant  to  a  writ  of  enquiry  of  damages. 

/i/V.  The  plaintiff  being  however  in  the  nature  of  a  plaintiff, 

need  not  aver  his  avowry  with  a  hoc  paratus  efl  verific&rt^ 
more  than  any  other  plaintiff  need  aver  his  count,  and  being 
an  ador,  he  (hall  not  have  a  prote&ion  caft  for  him  more 
than  any  other  plaintiff* 

j^^  The  claim  of  right  to  diftrain  muft  be  made  out  by  the 

avowant  againft  the  plaintiff,  who  claims  property  in  the^ 
diftrefs ;  and  the  defendant  in  replevin  cannot  have  a  re- 
turn of  more  cattle  than  he  avows  for; 

HoK  loS  With  refpeft  to  avowry  for  rent  arrear,  if  the  claufe  in 

the  leafe  is  **  That  if  the  rent  ht  behind,  being  demanded 
at  another  place  befide  the  land,  or  of  the  perfon  of  the 
leffee,  that  the  leffor  may  diftrain ;''  there,  if  the  leffor 
diftiain  without  any  demand,  it  is  unlawful;  for  the  form 
of  the  demand  is  different  from  what  the  law  requires,  and 

9Cj.  28.i.  muft  be  complied  with. — But  if  the  claufe  is  "  That  if  the 
^*  rent  be  behind,  being  lawfully  demanded,  th^t  then  he 
*'  may  diftrain ;"  it  is  no  more  than  the  law  fpeaks,  and 
therefore  the  leffor  may  diftrain  without  a  previous  demand ; 
for  the  diftrefs  is  of  itfelf  a  demand. 

Hob,  133.  But  where  a  penalty  is  annexed  to  the  non-payment  of 

the 
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the  rent  and  a  diftrcfs  is  given  for  it,  there  a  demand  muH 
Tjc  laid.  As  where  the  avowry  was  for  rent  and  a  nttmiwt 
ftrenm,  and  no  demand  alledged,  the  avowry  was  held  to  be 
clearly  ill  for  the  nomine  poena^  for  want  of  a  demand^  but 
good  for  the  rent ;  and  the  defendant  had  return  for  that. 

However,  where  the  iffue  was  on  a  collateral  matter.  Hut.  4a. 
tnz.  non  concejiu  though  no  demand  of  the  nomine  poenx 
wad  hid,  it  was  held  to  be  cured  by  a  verdifi* 

An  avowry  for  part  of  a  rent  or  penalty  is  bad,  unleTs  it  q^^  q^^  ^^ 
fliew  how  the  remainder  was  difcharged:    for  otherwife 
there  may  be  another  diftref)  and  avowry  for  the  refidue. 

But  an  avowant  may  abate  his  own  avowry  for  part  of    * 
the  rent  diftrained  for ;  but  not  after  judgment. 

So,  where  an  avowry  is  made  for  feveral  rents, and  it  ap-  Bac.  Abr.  ti* 
pears  that  part  it  not  due,  yet  the  whole  avowry  fliall  not  /J.j*^"*'  **** 
abate. 

In  replevin  A,  avowed  for  a  rent-charge,  due  anno  1660,  xj/V. 
and  afterwards  he  diftrained  and  avowed  for  another  part 
of  the  lame  rent-charge,  which  became  due  before  the  faid 
year, and  which  was  againft  a  different  tenant;  in  this  cafe  it 
wai  hdd.by  three  Judges  againft  a  fourth,  that  the  avowant 
was  not  eflopped  by  his  firft  avowry  in  fuch  manner  as  a 
leflbr  is  *by  giving^an  acquittance  for  the  laft  gale  of  rent^  . 
but  that  he  may  at  his  pleafure,  avow  for  part  of  his  rent  at 
one  time,  and  for  part  at  another,  in  the  fame  manner  as  the 
lord  may  command  his  bailiff  to  diftrain  for  fo  much  rent, 
and  afterwards  for  the  fum  due  before. 

In  avowry  for  rem,  and  fo  many  hens  for  quit*rent,  the  Ihid* 
avowant  had  a  verdi6^  for  the  whole;  but  it  afterwards  ap* 
pearing  upon  the  face  of  the  avowry,  that  the  hens  were  not 
due  at  the  time  of  the  diftrefs,  the  avowant  had  leave  to  re- 
Icafc  his  damages  as  to  them,  and  take  judgment  for  the 
rent,  with  his  cofts. 

Where  a  man  is  fole  feifed  or  haih  title  to  an  entire  rent, 
he  fiiould  diftrain  for  it  all  at  once. 

But  if  the  defendant  avow  for  more  than  is  due,  though  Salk.  j8o. 
the  avowry  is  for  that  reafon  bad,  yet  it  may  be  cured.    As  cS^'  k^^,  'i% 
where  the  defendant  avowed  for  rent  due  at  Michaelmas^ 
and  the  diftrefs  appeared  to  have  been  made  on  the  26th  of 
StfHembcr^  which  was  three  days  before  Mickaeltnas^  it  was 

held. 
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held,  That  though  the  avowry  was  bad  (for  the  judgment  ii 
to  have  a  return  irreplevi fable  till  all  the  rent  avowed  for 
is  paid,  and  fo  would  be  for  more  than  was  due,)  yet  that 
the  defendant  might  before  judgment  abate  his  avowry  for 
fo  much  as  was  claimed  to  Michaelmas  and  take  jadgment 
for  the  refi. 

But  where  one  is  not  fole  feifed,  or  has  not  fole  title  to 
the  entire  rent»  he  cannot  avow  alone,  for  fuch  avowry 
would  be  bad. 

Saik.  390.  Therefore  parceners  muft  join  in  an  .avowry  for  rent  or 

making  conufance,  for  they  make  but  one  heir,  and  thf 
rent  is  an  entire  inheritance. 

Bm.  Abr.  trr.        Joint- tenants  alfo  Ihould  join. 

^^p^cvm,  g^^  tenants  in  common  are  to  fever  in  their  avowries.-* 

Wd,  It  is  faid  however  that  one  tenant  in  common  cannot  avow 

the  taking  of  the  cattle  of  a  ftranger  upon  the  land  damage 
feafant,  without  making  himfclf  bailiff  or  fervant  to  his 

Cro.Eii«.'53o.    companion : — but  in  one  cafe  the  contrary  is  held. 

Bfc.  Abr.  ^"  replevin  againft  two,  they  made  feveral  avowries,  each 

unmte.  in  dis  own  right,  and  both  avowries  were  abated ;  for  if  both 

the  ilFues  fliould  be  fpimd  for  the  a vo wants,  the  Court 
could  not  give  judgment  feverally  for  the  fame  thing. 

a  Bi.  R.  1326.  ^^  annuiunt  may  diflrain  for  a  rent  though  the  term  be 
veiled  in  himfclf  to  fecure  the  payment,  for  the  grantor  will 
be  deemed  quqfi  tenant  to  the  party  at  a  rent  to  the  amottol 
of  the  annuity. 

1  str.  550.  Where  the  leflee  has  entered  under  a  leafe,  though  fucb 

entry  be  tortious,  it  does  not  difcharge  the  contra£l  for  the 
payment  of  rent;  for  there  is  a  great  difference  between 
replevin  and  eje£lment. 

If  one  dillrain  for  rent,  and  before  the  avowry  the  eilate 
on  which  it  was  referved  determine,  the  avowry  fliall  be  as  if 
the  eilate  on  which  it  was  referved  had  continued,  for  the 
avowant  is  to  have  the  rent  notwithflanding:  but  if  the  dif- 
trefs  were  for  a  perfonal  fervice,  the  defendant  muft  have 
a  fpecial  juftification,  for  he  cannot  have  the  fervice  in 
Jpecie^vihtn  the  efiate  is  determined. 

The  defendant  in  replevin  need  not  fct  out  his  title:  for 
the  flat.  11  G.  a.  c.  19.  s.  aa.  ena£ls  *'  That  it  fliall  and 
*'  may  be  lawful  for  all  defendants  in  replevin  to  avow  or 
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**  RHike  conufance  generally,  that  the  plaintiff  in  replevin 
**  or  other  tenant  of  the  lands  and  tenements  whereon  fuch 
'*  difirefs  was  made,  enjoyed  the  fame  under  a  grant  or 
*'  demife  at  fuch  a  certain  rent,  during  the  time  wherein 
'*  the  rent  diftrained  for  incurred,  which  rent  was  then  an4 
'*  flill  remains  due;"  **  without  fprther  fetting  forth  the 
grant,  tenure,  demife,  or  title  of  fuch  landlord  or  land- 
lords, leffor  or  lellbrs  ;'*  **  and  if  the  plaintiff  or  plaintiffs 
**  in  fuch  adion  (hall  become  nonfuit,  difcontinue  his,  her, 
or  their  afiion,  or  have  judgment  given  againft  him,  her, 
or  them,  the  defendant  or  defendants  in  fuch  replevin 
••  fliall  recover  double  cofts  of  fuit." 

The  defendant  may  avow  in  this  general  manner  whether 
the  plaintiff  be  tenant  or  not,  for  the  wprds  of  the  ftatute 
are  in  the  disjunfiive  **  plaintiff  in  replevin  or  other  te- 
••  nant/' 

Where  the  rent  referved  at  the  time  of  entering  upon  the  Bac .  Ahr- 
premiffes,  was  afterwards  varied  by  agreement  between  the  *'  **"* 
parties,  yet  it  was  holden  that  the  landlord  might  avow  as 
on  a  demife  at  a  rent  certain,  for  that  fuch  fubfequent 
agreement  operated  by  relation,  to  make  it  a  refervation  of 
the  rent  from  the  beginning. 

The  flatute  was  made  for  the'  benefit  of  landlords,  that  >  ^^i^-  soS. 
after  the  tenant  had  enjoyed  the  land  he  (hould  not  be  aK 
lowed  to  pry  into  the  leffor 's  title:  therefore,  if  the  de- 
fendant avow  under  the  flatute  nil  hahuit  ;Vt  tenemeniis.  it 
is  a  bad  and  inadmif&ble  plea,  for  it  attempts  to  bring  the 
leffor's  title  in  queftion :  were  the  premiffes  in  mortgage, 
for  example,  if  this  plea  were  allowed,  the  defendant  could 
not  recover  his  rent,  which  the  flatute  never  had  it  in  con- 
templation to  prevent,  but  rather  to  affift* 

So,  there  may  be  judgment  in  replevin  though  the  party  Uob,  ^%, 
mifrecites  his  title,  provided  he  fliews  a  good  and  fubfifling 
one.  As  where  the  plaintiff  entitled  himfelf  by  a  leafe  of 
the  3d  of  March^  the  defendant  traverfed  the  leafe  modo  et 
forma\  the  jury  found  a  leafe  of  another  date;  yet  judg- 
ment Was  given  for  the  plaintiff;  for  the  fubftance  of  the 
iffue  IS,  whether  he  has  a  leafe  or  not :  yet  if  they  had 
found  a  leafe  from  another,  it  would  not  have  done.  But 
if  he  had  declared  thus  in  ejeflment,  it  had  been  againft 

him, 
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Bitu,  for  there  be  is  to  recover  the  term,  aod  u  to  fDake 
htf  title  tnriy.  * 

Cfa,Eftt.  547.       jf  executor*  avow  under  fiat*  %%  /f.  8.  c.  87.  for  rent  ijt 

fee,  &^.  due  to  their  teftator,  they  muft  (hew  the  land  in 
the  (ieifia  of  the  tenant^  or  in  thofe  who  claim  upder  him. 
Co.  Lit*  i6jK.  h.      IF  a  pcrfon  diftrains  ai  executor  or  admioiftrator,  he 

mud  bring  himfelfwithiii  the  fiatute;  under  the  words  o^ 

which,  the  diftrefs  can  be  made  only  on  the  tenant  in  whofe 

hands  the  lands  were  chargeable,  or  fome  perfon  claiming 

under  him ;  and  therefore  not  in  tbe  hands  of  one  claiming 

by  title  paramount,  as  tbe  lord  by  efcbeat* 

tTob  loS.  ^"^  where  the  avowry  was  as  adminiftratriz  Of  rent  to 

Bac.  Abr;  tit.     whicb  the  defendant  was  entitled  in  her  own  right,  fhe  ne- 

(K.)     ^  vettbelers  had  judgment,  that  part  refpe£ling  tbe  claim  aa 

adminiltratrtx  being  reje£led  as  furplufage. 
Co.  Lit.  t6t.  h*      The  A£l  in  queftion  gives  no  remedy  where  the  teftator 
Vaugh.  40.       himfelf  has  difpenfed  with  the  arrearages,  or  had  no  remedy 

when  he.died. 
Cro.  Jac.  %\\,        ^"  avowry  by  hufband  and  wife  for  rent  due  to  the  wife 

alone  before  the  coverture,  was  held  to  be  good»  the  fup< 
pofed  inconfiftency  being  mere  matter  of  form;  for  the 
avowry  being  for  rent  arrear,  to  fay  that  it  was  anrear  to 
him  and  his  wife,  is  but  furplufage;  and  although  he  doth 
not  fay  adhw  a  retro  exifiit^  it  was  held  well  enough  in 
fubflance. 
Itrc.  Abr.  Alfo,  if  there  be  leflcc  for  years,  and  the  reverfion  defcend 

*^'^'''  On  a  feme  covert,  and  afterwards  the  rent  be  in  arrear,  and 

the  baron  dillrain,  and  the  leiFee  bring  a  replevin,  the  baron 
ought  to  avow  in  the  name  of  himfelf  and  his  wife,  and  not 
in  the  name  of  himfelf  only,  for  the  avowry  is  to  be  made 
according  to  tbe  reverfion,  which' is  in  the  feme. 
€ro.  JU.44S.        But  an  avowry  by  a  hufband  alone  for  rent  due  to  bim 

and  his  wife  is  good,  if  it  appear  upon  the  record  tlut  h 
was  entitled  to  make  the  diftrefs. 
Cfp.  N.  P  357.       Though  the  defendant  may  be  entitled  to  tbe  rent,  yet 
S  Co.  147.  -.      ^3y  jjj^  diftrefs  be  tortious.    As  if  he  come  on  the  land  to 

diftrain,  and  the  tenant  then  tenders  the  arrears  due;  in 
fuch  cafe,  if  he  diftrain  the  cattle,  it  is  tortious,  and  the 
defendant  may  replevy.— But  it  is  not  fufficient  for  the 

Hut.  13.  tenant  to  fay  that  he  was  on  the  land  on  the  day  end  icsdy 

1  to 
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to  pay  the  rent  i  for  if  he  did  not  loak^  a  tender  at  the  time 

of  the  difirefs  made^  the  taking  was  not  tortious.    The  ten-  Cio.  Blis.  823. 

der  muft  be  before  the  impoundiftg»  for  when  impounded 

they  are  in  cufiodii  Ugis. 

Non  demifit;  nothing  in  arrear ;  nothing  in  arrear  for  part  Bac.  Abr. 
of  the  rent  and  tender  of  the  refidue;  are  good  pleas  to  an  *''^'* 
avowry  for  rent. 

So,  a  tender  and  refufal  may  be  pleaded  to  fuch  avowry,  Bull,  N.P.  %x 
without  bringing  the  money  into  Court;  becaufe  if  the  dif* 
trefs  were  not  originally  taken,  the  defendant  muft  anfwer 
the  plaintiff  his  damages. 

After  an  avowry  for  rent  arrear  the  plaintiff  may  pay  into  i  H*  BI.  R.  14. 
Court  the  rent  for  which  the  defendant  avows,  becaufe  the 
demand  is  certain  :  but  not  where  the  damages  are  unliqui- 
dated. 

That  the  avowant  afterwards  ufed  or  fold  the  cattle  or  ^^^  ^j    ^ 
goods  diftrained,  may  alfo  be  pleaded.  Mtf-  (K.  19.) 

So,  to  an  avowry  for  rent,  the  tenant  may  plead  payment  4 1.  r.  511, 
of  a  ground-rcnt  to  the  original  landlord,  which  he  paid  to  ^ 
proteft  himfelf  from  a  diftrefsj  for  it  is  a  paydient,oi  fo 
much  to  the  immediate  landlord. 

Biit  the  plaintiff  cannot  plead  a  fct-off;  becaufe  this  ac-  Bac.  Abr. 
tion  is  founded  in  a  tort,  and  the  flat,  s  G.  2.  does  not  ex-  ^  u^v  p 
tend  to  fuch  aBionS;  befides  a  fet-off  fuppofes  a  different 
demand  arifmg  in  a  differeat  right.     Neither  can  a  mutual 
demand  be  given  in  evidence,  where  the  defendant  juftifics 
under  a  diftrcfs — Yet  it  is  faid,  that  he  may  plead  a  mutual  Bar,  aw 
debt  of  more  than  the  rent  by  way  of  fpccial  pita  to  the 
avowry* 

If  on  avowry  for  non-payment  of  rent,  a  plea  in  bar  is  Com.Oi^ 
de  injur,  fua  propria  aifq.  hoc,  quod  prad.  R.  cepit,  G?c.  "'  *""' 
Non  cepit  is  no  good  traverfe,  but  he  fliould  purfue  his'  title',  ^^  ^ 
and  dt  injur,  fua  propria  is  enough. 

After  iffue  joined  upon  a  plea  in  bar  to  an  avowry,  the  j^^j 
Court  will  not  fuffer  the  plea  to  be  withdrawn  and  the  0  '^  »0 
avowry  confeffed.  without  confent,  for  the  avowant  will 
lofchiscofls.  / 

As  to  what  (hall  be  a  departure,  replevin  was  fot  taking 
the  plaimiff 's  goods  and  chattels,  to  wit,  a  Iime*kiln,  avowry  ^         ^^^ 
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for  rent;  plea  in  bar,  that  the  lime*kiln  was  affixed  to  the 
freehold:  the  Court  held  the  plea  in  bar  bad,  becaufe  it 
was  a  departure  from  the  declaration,  Which  had  treated 
the  lime-kiln  as  a  chattel.   ' 

In  an  avowry  for  a  diilrefs  for  rent,  the  avowant  was  to 
{hew  a  feifin,  and  fuch  feifin  by  the  ftat.  32  H.  8.  r.  2. 
muft  be  alledged  within  fifty  -years  before  the  making  of 
the  avowry  or  conufance :  and  though  by  flat.  2 1  H.Z.  1. 19; 
the  lord  need  not  avow  upon  any  perfon  in  certain,  yet 
ne  muft  alledge  feifin  by  the  hands  of  fome  tenant  in  cer- 
tain, within  fifty  years.— Where  the  commencement  of 
the  rent  appears,  feifin  is  not  material. 

The  ftat.  32  H.  8.  c.  2.  which  limits  an  avowry  or  conu« 
fance  for  rent,  fuit,  or  fervice,  to  a  poBeflion  of  fifty  years 
next  before  making  the  avowry,  &f .  does  not  extend  to  a 
new  rent  created  by  Aft  of  Parliament* 
VfAvinotyy        Refpefting  avowry  or  conufance  for  damage-feafant,  if 
he.  for  dat^    xhe  defendant  avows,  or  makes  conufance  for  damage-fea- 
%fmt^^^      fant,  he  muft  fliew  that  the  place  where,  &c.  is  his  free- 
'bold,  or  the  freehold  of  B.  under  whom  he  makes  conu- 
fance :  and  if  he  fays  that  he  himfelf  or  B.  was  feifed,  he 
muft  fay  of  what  eftate  in  fee,  tail,  or  for  life. 
Bac.  Abr.  tit.         So,  the  bailiff  who  difirains  for  damage-feafant  in  right  of 
ReDicvin,&c.     ^  devifce,  muft  fet  forth  what  eftate  the  devifor  had;  it  ia 
'not  fufficient  to  fay  in  general;  that  he  was  feifed. — ^The  ftat. 
li  6.  2.  applies  only  to  avowries  for  rent  arrear. 

In  replevin  the  title  was  by  a  leafe  made  by  a  parfon,  and 
the  avowry  was  that  A.  was  feifed  of  the  reftory  ofH.  and 
made  the  leafe  without  fliewing  that  he  was  parfon:  and  by 
the  Court,  that  would  have  been  a  good  exception,  had  it 
n6t  been  faid  in  the  avowry,  that  he  was  feifed  injure  ec^ 
clefia^  which  fupplies  all. 

The  general  rule  indeed  in  pleading  is,  that  where  a  title 
is  made  under  a  particular  eftate,  the  commencement  of 
that  eftate  muft  be  {hewn,  but  that  an  eftate  in  fee  may  be 
alledged  generally. 

In  an  avowry  the  iflne  was,  whether  the  place  where, 
&a  was  the  freehold  of  the  avowant  or  not,  and  it  was 
found'  by  the  verdid,  that  it  was  the  freehold  of  the  avow« 
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ant's  wife*  EiperCur.^li  is  {bond  againft  the  avowant^ 
for  when  he  faith  his  freehold*  it  is  to  be  intended  his  fole 
freehold,  and  in  his  own  right. 

Though  the  cattle  of  a  ftranger  cannot  be  difirained  un-  nu^ 
lefs  they  were  levant  and  couchanti  yet  it  muft  come  on  the 
other  fide  to  fliew  that  they  were  not  fo« 

In  replevin  for  hna^  cattala^  ei  averia^  a  conufance  of  the  jug,  ^.< 

whole  and  a  jufiificaiion  for  part  is  bad ;  for  if  a  diflrefs  be 
entire,  and  it  is  wrong  in  part,  it  is  bad  for  the  whole. 

If  a  man  take  a  diflrefs  for  a  thing  for  which  he  had  good  j^iji 
caufe  of  diilrefs,  but  had  good  caufe  of  diftrefs  for  another 
thing,  if  a  replevin  is  brought  and  he  comes  into  Court, 
he  may  avow  for  which  he  pleafes. 

To  an  avowry  that  the  freehold  was  in  the  defendant  or  com.  Dig.  tit. 
the  party  under  whom  he  makes  conufance^  the  plaintiff  may  /i*J^*^*j  \ 
fay  in  bar,  that  it  is  his  freehold  ;  or,  the  freehold  of  A. 
and  by  licence  he  put  his  cattle  there ;  or,  a  fpecial  title  by 
devife,  fine,  demife,  &€• 

So,  the  plaintiff  may  plead  in  bar  to  an  avowry,  de  fin  ^.^ 
tori^  with  a  traverfe  that  locus  in  fuv,  &c.  is  parcel  of  the  (3  K.  t6  ) 
tenements  alledged  to  be  held*  \ 

Replevin  for  taking  bis  cattle  in  the  road,  avowry  for  da-  ^yfn^^  29-: 
mage-feafant  in  the  four  acres,  fo  took  them  there  and  drove 
them  along  the  road  to  impound  them  ;  plea  in  bar,  that 
the  road  is  not  parcel  of  the  four  acres:  upon  demurrer^ 
the  avoMTry  was  held  well  enough  and  the  plea  ill;  for  by 
conne£ling  the  beginning  of  the  avowry  and  conufance  with 
the  latter  end  thereof,  it  appeared  to  be  one  entire  tranf« 
aflion* 

So,  the  plaintiff  may  plead  in  bar  **  tender  of  amends."    Com.  jyi^i 


If  the  defendant  pleads  that  he  wasfeifed  of  three  acres  (j  k.  23.) 
in  loco  inquVt  (3c.  it  is  fufiBcient^  without  faying  how  many  ^'^' 
acres  the  locus  in  quo^  &c.  had. 

Where  there  were  two  iffues,  and  one  only  found  for  the  Bac.  Abr< 
avowant,  he  had  judgment.— Where  the  parties  agree  in  the 
ra£h,  the  circumftance  of  the  jury  finding  otherwife  is  not 
material. 

By  flat.  21  H.t,  c.  19.  all  plaintiffs  and  defendants  fhall 
.have  like  pleas  and  like  aid  pricrs  in  all  fuch  avowries,  co- 
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tittfanceSy  and  juftifications  (pleas  of  dirdairoer  only  ex- 
cepted.) as  they  might  have  had  before  the  A£l. 

%  SclLPria.  Where  proceedings  are  removed  from  the  County  Court, 
the  recordari  facias  loqueUm  (called  for  brevity  fake  the 
refalo)  being  returned  and  appearance  of  defendant  entered, 
the  plaintiiF  muft  declare  de  novo,  nor  need  any  notice  be 
taken  of  the  proceedings  below.  To  the  declaration,  the 
defendant  may  plead  in  abatement  or  bar ;  or  he  may  avow 
in  his  own  right,  or  make  conufance  in  right  of  another  as 
his  bailiff,  or  may  juftify;  and  the  parties  go  on  to  ilTue  or 
demurrer  to  be  tried  or  argued  in  the  ufual  way. 

i^^  But  as  both  parties  are  adors  in  replevin,  either  of  them 

may  take  down  the  record  to  trial ;  for  which  reafon  there 
can  be  no  judgment  as  in  cafe  of  a  nonfuitin  replevin  ;  an<l 
if  the  defendant  gives  notice  of  trial  and  does  not  proceed. 
the  Court  will  give  cofts  againft  him. 

Section  III.    Of  fke  verdiS  and  judgment  in  Replevin. 

On  the  execution  of  the  writ  of  replevin  by  the  flieriff,  the 
beafis  diftrained  are  aClua^ly  returned  to  the  plaintiff,  (o  that 
he  hath  the  poffelfionand  ufe  of  the  cattle  pending  the  fuit ; 
<:onrequently  if  the  plaintiff  in  replevin  hath  judgment,  it 
can  only  be  for  damages. 
A  Sell.  Praa.  At  common  law  (even  before  the  ftatute  of  Gloucefler)  the 

plaintiff  in  replevin  could  recover  damages,  and  by  that  (la- 
tute  his  cods.  But  the  avowant  or  defendant  was  not  en* 
titled  to  either,  till  the  7th  H.  8.  c.  4.  which  gives  damages 
and  cofis  to  every  avowant,  and  to  every  perfon  making  co« 
nufance,  or  juftifyingas  bailiff  in  replevin,  for  any  rent, 
cuftom,  or  fervice,  if  his  avowry,  conufance,  or  jufttfica- 
tion  be  found  for  him,  or  the  plaintiff  be  otherwise  barred. 
Alfo,  by  fiat.  21  /f.  8.  c.  19.  it  i)  ena£led,  "That  every 
avowant,  and  every  other  perfon  or  perfons  that  make  any 
avowry^  juftification,  or  conufance,  as  bailiff  or  fervant  to 
any  perfon  or  perfons  in  any  repkgiarc  6t  fecond  deliver- 
alice,  for  rents,  cufioms,  fervices,  or  for  damages  feafanr, 
or  for  rent  or  rents,  upoil  any  diftrefs  uken  in  any  lands  or 
tenements,  if  the  fame  avowry,  or  conufance,  orjuftifica* 
tioni  be  found  for  them  or  the  plaintiffs  in  the  fame  noiv- 
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fuit»  or  otherwife  barred^  that  then  they  (hall  recover  their 
damages  and  cofls  againft  the  faid  plaintiffs,  as  the  fame 
plaintiffs  Ihould  have  dooe»  or  bad  if  they  had  recovered  in 
the  rtpltgiare  or  fecond  deliverance  found  againft  the  de* 
fenditnts."  . 

Neither  this  ftatute,  nor  that  of  43  Eliz.  \'\l  the  defend-  /^/i» 
ant  avow  as  overfeer  for  a  diftrefs  for  a  poor's  rate,]  tie  the 
anquifiiion  up  to  the  fame  jury  as  are  returned  or  impan* 
nelled,  as  the  ftat*  17.  CI  s.  c.  7*  (of  which  hereafter)  does. 
If  therefore,  there  is  a  verdi£l  for  the  plaintiff,  the  jury  ufa- 
ally  affefs  the  damages:  or  the  jury  after  verdiA  may  be  dif- 
mifled,  and  damages  be  affeffed  by  the  Juflices,  with  the  de- 
fendant's confent.  Or  if  the  jury  do  not  affefs  the  damages » 
and  the  goods,  &c*  fhould  be  detained,  the  plaintiff  may 
make  a  fuggeftion  thereof  upon  the  roll,  whereupon  a  writ 
(hall  go  to  enquire  of  the  value  of  the  cattle,  &f .  and  da« 
mages;  upon  which  the  plaintiff  Ihall  have  judgment  for 
both. 

If  there  be  judgment  for  the  plaintiffupon  a  reUBa  veri^  jj/^.  j.^, 
ficatione^  ccgnovii  aSionem^  nil  dicU^  &c.  or  for  want  of  a 
replication  to  his  plea  in  bar  to  the  avowry,  or  upon  a  de- 
murrer, a  writ  of  enquiry  of  damages  (hall  be  awarded  :  or 
at  the  requeft  of  the  plaintiff,  by  the  affent  ot  the  defendant, 
the  Juflices  may  affefs  the  damages  without  fuch  writ. 

But  if  there  be  judgment  for  the  plaintiff,  quod  adhuc  de^ 
JziKt  by  default  after  appearance,  there  (hall  be  a  fpecial 
writ  of  enquiry  for  the  value  of  the  goods  or  cattle  and  da* 
.inages. — But  where  the  taking  was  lawful,  the  damage  (hall 
be  only  for  the  detainer;  as  where  goods  are  taken  damage 
feafant,  and  detained  after  amends  tendered. 

If  the  plaintiff  lets  judgment  go  by  default,  or  becomes  mj^ 
nonfuit,  the  defendant  is  entitled  to  his  judgment ^r/?  retorno, 
and  to  a  writ  of  enquiry,  to  affefs  his  damages  and  coAs ;  or 
if  the  defendant  get  averdifi,  the  jury  may  affefs  the,  da* 
mages,  or  if  he  omit  fo  to  do  a  writ  of  enquiry  may  go. 

The  judgment  after  verdift  for  the  defendant  need  not  /^/^ 
exprefs  the  return  to  be  irreplevifable,  becaufe  now  it  ne* 
ceffarily  muft  be  fo,  fince  the  ftatute  of  Weftm.  2.    There-  . 
fore  a  judgment  in  replevin  V  that  the  defendants  have  1 
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*'  retarn  of  the  cattle,  and  recover  their  daisages  and  cofl« 
"  aflefiTed  by  the  jury/'  (3c.  is  good,  either  as  a  jodgmeni 
at  common  law,  though  the  return  be  not  adjudged  irre* 
pievifable,  or  as  a  judgment  under  flat,  ai  H.%.  c.  19, 
which  entitles  the  defendants  to  damages  and  cofts;  bui 
not  under  flat.  17  C.  s. 
Jiiid.  27J.  If  the  defendant  upon  the  judgnent  it  ret.  hah.  fue  out  a 

viuipra  ret.  hab.  and  the  flieriff  cannot  find  the  cattle,  he 
may  have  a  capias  in  withernam  upon  the  return  of  the 
elongaia*  But  if  the  defendant  has  judgment  for  a  return 
irreplevilable,  if  the  owner  of  the  e&ttle  or  goods  tenders 
ail  that  is  due  on  the  judgment  and  it  is  accepted,  he  fliail 
have  a  writ  of  delivery  for  the  goods:  fo  if  he  tenders  the 
whole  npon  the  judgment  which  is  afcertained  upon  the 
avowry,  and  is  nefufed,  he  fhall  have  detinue. 

jl,^^  In  avowry  for  damage  feafant,  defendant  had  a  verdift, 

and  adjudged  that  be  fliall  have  a  ut.  hak.  for  the  cattle, 
and  a  ca.Ja*  for  the  damages;  but  if  the  party  tender  the 
colls  apd  damages*  the  IberiiF,  after  fuch  tender,  ought  not 
to  execute  the  ret.  hab.  But  if,  for  want  of  fuch  tender, 
be  do  execute  the  ret.  hab.  and  afterwards  the  coBs  and 
damages  are  paid,  a  writ^  conftar^  poferii  lies  upon  fog* 
gefting  that  the  cofts,  &c.  are  paid,  and  this  is  to  re-deliver 
the  diftrefs,  and  is  called  **  a  writ  of  reftitution.'* 

^.^  It  is  now  fettled,  that  pleadings  in  replevin  are  within 

the  flat.  j^Ann*  c.  i6.  therefore,  where  fome  i0ues  in  the 
replevin  are  found  for  the  plaintifF  which  entitle  him  to 
judgment,  and  fome  for  the  defendant,  the  latter  mud  be 
allowed  the  cofls  of  the  iiTues  found  for  him  out  of  the 
general  cofls  of  the  verdifi;  unlefs  the  Judge  fliall  certify 
that  the  plaintiff  bad  probable  canfe  for  pleading  the  matters 
on  which  thofe  iflues  are  joined* 

j^^  An  avowant  fliall  pay  cofts  oA  the  fpecial  avowries  found 

*  againfthim:  and  fliall  not  have  cofts  on  the  affirmance  of  a 
judgment  in  his  favour  on  a  writ  of  error. 

2b:d,  274.  '^^  **'♦  11  (?t  a.  c.  ig.  s.  29.  gives  the  defendant  or  de» 

fendants  in  replevin  making  avowry  or  conufaoce  upon  dif- 
treSes  for  rent,  relief,  heriot,  or  other  fervice,  in  cafe  the 
f  laintiff  in  the  action  (ball  -become  nonfuit,  4ircontintte,  or 

bava 


Sea.  HI.]     Of  the  No^.Pros.,  Nonfuit,  i^c.  487 

have  judgment  againft  him,  double  cofts.— The  avowry 
mud  be  for  taking  the  goods,  &c.  as  a  diftrefs;  elfe  it  will 
be  out  of  the  llatute. 

0/tke  Non  Pros.,  Nonfuit,  VerdiQ,  and  Judgment,  under 
Siat.  17  Car.  2.  c,  7.  wAere  the  Difirtfs  was  for  Rent. 

If  the  caufe  has  been  removed  into  the  fuperior  Court  by  2Scll.Pml.s67« 
the  plaintiff,  and  aftet  the  defendant  has.  appeared  he  docs 
not  declare  or  proceed  therein;  or  if  the  caufe  has  been 
removed  by  the  defendant,  and  a  rule  having  been  ferved 
on  the  plaintiiF,  he  does  not  declare  or  proceed  therein; 
the  defendant  may  in  thefe  cafes  fign  a  nonpros*  enter  up 
judgment  pro  retorno  habcnd^,,  and,  if  the  original  diftrefs 
were  made  for  rent,  he  may  proceed  to  execute  a  writ  of 
enquiry  of  damages,  which  is  the  better  way  than  taking 
out  a  writ  pro  retorno  habendo,  becaufe  that  writ  may  be 
fuperfeded  by  the  plaintiff  fuing  out  a  writ  of  fecoifd  deli* 
verance,  as  has  been  feen  before. 

For  the  flat.  17  C  2.  r.  7.  which  is  an  AQ  for  the  more 
fpeedy  and  effefiual  proceeding  upon  diftreffes  and  avowries 
for  rent,  after  reciting  that  "  Forafmuch  as  the  ordinary 
remedy  for  arrearages  of  rents  is  by  diftreffcs  upon  the 
lands  chargeable  therewith;  and  yet^nevertheicfs,  by 
reafon  of  the  intricate  and  dilatory  proceedings  upon  re- 
plevins, that  remedy  is  become  incffcftual :"  by  Seft.  2. 
enafts,  **  That  whenfoever  any  plaintiff  in  replevin  fhali 
be  nonfuit  before  iffue  joined  in  any  fuit  of  replevin  by 
plaint  or  writ  lawfully  returned,  removed,  or  depending 
*•  in  any  of  the  King's  Courts  at  Weflminfier,  that  the  de- 
fendant  making  a  fuggeftion  in  nature  of  an  avowry  or 
cognizance  forTuch  rent,  to  afcertain  the  Court  of  the 
'*  caufe  of  diftrefs,  the  Court  upon  his  prayer  (hall  award 
*'  a  writ  to  the  (heriff  of  the  county  where  the  diftrefs  was 
'*  taken,  to  enquire,  by  the  oaths  of  twelve  good  and  law- 
*'  ful  men  of  his  bailiwick,  touching  the  fum  in  arrear  at 
**  the  time  of  fuch  diftrefs  taken,  and  the  value  of  the 
goods  or  cattle  diftrained':  and  thereupon  notice  of  fifteen 
days  (ball  be  given  to  the  plaintiff  or  his  attorney  in 
••  Court,  of  the  fitting  of  fuch  enquiry;  and  thereupon 
*^  the  Qier iff.  {hall  enquire  of  the  truth  of  the  matters  con. 
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'*  tained  in  fuch  writ  by  the  oaihs  of  twelve  good  and  law* 
ful  men  of  his  county;  and  upon  the  return  of  fuch  in- 
quifition,  the  defendant  (hall  have  judgment  to  recover 
*'  againft  the  plaintiff  the  arrearages  of  fuch  rent^  in  cafe 
*'  the  goods  or  cattle  di  drained  Ihall  amount  unto  that 
*'  value;  and  in  cafe  they  (hall  not  amount  to  that  value, 
**  then  fo  much  as  the  value  of  the  faid  goods  and  cattle  fo 
*<  diftrained  (hall  amount  unto,  together  with  his  full  coflt 
"  of  fuit,  and  (hall  have  execution  thereupon  hy  fieri Jacias^ 
''  or  ilegit^  or  otherwife,  as  the  law  (hall  require:  and  in 
'*  cafe  fuch  plaintiff  (hall  be  nonfuit  after  cognizance  or 
avowry  made,  and  iffue  joined,  or  if.  the  verdi£l  fli^l 
be  given  againft  fuch  plaintiff,  then  the  jurors  that  are 
*'  impanelled  or  returned  to  enquire  of  fuch  iiTue,  (hall,  at 
**  the  prayer  of  the  defendant,  enquire  concerning  the  fum 
^*  of  Hhe  arrears,  and  the  value  of  the  goods  and  cattle 
'*  diftrained ;  and  thereupon  the  avowant,  or  he  that  makes 
**  cognizance,  (ball  have  judgment  for  fuch  arrearages,  or 
^'  fo  much  thereof  as  the  goods  or  cattle  diftrained  amount 
*'  unto,  together  with  his  full  coflj,  and  (hall  have  execu* 
^*  tion  of  the  fame  hy  fieri  facia;s  or  elegit^  qc  otherwife,  as 
"  the  law  (hall  require/* 

ScQ*  3-  gives  the  like  remedy  to  the  avowant  or  party 

making  cognizance  for  any  rent,  upon  a  judgment  given 

for  him  upon  demurrer. 

\  -Sefl.  4*  enables  the  party  or  his  reprefentatives  to  difirain 

[  9gain  for  the  refidue  of  the  arrears,  in  cafe  the  value  of  the 

cattle,  &c.  taken  by  the  fir  ft  diftrefs  (hall  not  be  the  full 
I  value  of  the  arrears  diftrained  for. 

a6»li,P^.269f      By  the  above  fiatute,  in  c^fe  of  a  noD{uit  or  npn  prof. 

before  iflue  joined,  defendant  may  enter  a  fuggeftion  upon 
the  record,  in  the  nature  of  an  avowry  or  conufance,  and 
thereupon  fue  out  a  writ  of  enquiry ;  but  in  ca(e  of  a  non- 
fuit at  the  trial,  or  of  a  verdift  for  defendaut,  the  jury  at 
the  trial  muft  enquire  of  the  rent  in  arrear,  and  the  value  of 
the  goods  diftrained, 
Jb'A  If  they  omit  to  make  fuch  enquiry,  no  other  jury  can 

afterwards  make  it ;  no  writ  of  enquiry  therefore  can  go, 
the^ defendant  cannot  enter  his  judgment  according  to  the 
ftatttie  and  prot:ced  to  execution  hyfi.fa.  or  ca.fa.  bol 

muft 
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snuft  refort  to  his  common  law  judgment,  and  fue  out  hit 

writ  de  retorno  habendo :  and  this  if  the  jury  omit  to  eliquire 

either  of  the  rent  or  the  value  of  the  goods,  for  they  muft 

aflefs  both;  as  the  ftatutemuft  be  ftriflly  complied  with.— 

But  this  is  only  in  cafes  of  rent  within  the  ftatute ;  and  not 

in  thofe  of  nonfuit  in  other  cafes:  indeed  Lord  Hardwickc  Cz,<tmp, 

lias  laid  it  down,  that  in  every  cafe,,  unlefs  where  the  Court     "  ^-  '^ 

is  tied  up  by  this  (latute,  a  writ  of  enquiry  may  be  granted 

in  order  to  do  complete  iuEice. 

If  the  plaintiiF  become  nonfuit,  the  defendant  is  not  iSeiLrra^.ifi^^ 
bound  to  take  his  remedy  under  the  flatute,  but  has  his 
joptiqn  either  to  proceed  by  writ  of  enquiry  under  it,  or  to 
bring  his  aQion  againft  the  plaintiff  and  his  furetiei  on  the 
replevin  bond* 

Nor  does  the  (latute  take  away  or,  alter  the  judgment  at  thO^ 
jcommon  law;  it  only  gives  a  further  remedy  tathe  avowant* 
So  that  after  a  non  pros,  plaintiff  may  ilill  enter  his  judge- 
ment ^ro  retorno:  but  it  is  better  to  make  a  fuggellion, 
\and  proceed  by  writ  of  enquiry;  becaufe  if  the  plaintiff 
fue  out  a  writ  of  fecohd  deliverance,  it  will  operate,  as  has 
been  obferved,  as  ^Juperfedeas  of  the  ret.  hab,  but  not  fo 
to  the  writ  of  enquiry:  for  by  this  ftatute,  the  legiHature 
intended  that  the  proceeding  by  writ  of  enquiry,  fi.fa.  and 
tUgit^  fhould  be  final  for  the  avowant  to  recover  his  da« 
mages,  and  that  the  plaintiff  (hould  keep  his  cattle  notwitb« 
{landing  the  courfe  of  awarding  a  ret.  Aab.  which  is  the 
xight  judgment,  and  is  dill  entered  up  as  before  the  ilatute. 

Where  the  judgment  is  for  the  defendant  after  verdiQ,  if  ihij,  171. 
the  jury  have  not  enquired  at  the  trial  as  the  flatute  dire£ls,  ^^'  ^'  ^^^ 
it. muft  be  entered  up  as  a  common  law  judgment  pro  ret. 
:hab.  But  if  the  jury  have  affeffed  damages,  hut  not  the 
amount  of  the  rent,  &c.  it  may  be  entered  as  a  judgment 
under  ftat.  sx  H.Z.  c.  19:  and  the  Court  mrill  permit  the 
defendant  to  amend  his  judgment  if  entered  asunder  the 
flatute,  and  not  warranted  thereby,  to  make  it  a  common, 
law  judgment. 

Where  the  defendant  made  conufance  for  retit  in  arrear,  3  T.H.  34^ 
and  the  jury  found  a  verdtfi  for  him,  and  damages  to  the 
amount  of  the  rent  claimed  in  his  conufance,  without  find« 
ing  either  the  amount  of  the  rent  in  arrear  or  the  value  of 

1  the 
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the  cattle  dlftrained,  and  judjgrment  was  entered  for  the 
damages  afleOed,  the  Court  permitted  the  defendant  to 
amend  his  judgment,  and  to  enter  a  judgment  pre  ret.  hat. 
after  a  writ  of  error  brought. 
1 SL  R.  763*  In  replevin  the  plaintiff  avowed  for  a  year's  rent;  verdifl 
for  the  defendant ;  but  no  value  found  for  the  jury.  It 
was  moved  for  a  writ  of  enquiry  under  the  ftat.  17  C.  2. 
c.  7.  to  afcertain  the  rent  in  arrear,  and  the  value  of  the 
cattle.  Gould  J.  doubted  whether  it  could  be  granted  to 
fupply  a  defe£live  verdi£l  in  cafe  of  rent ;  though  after  a 
judgment  by  default  it  would  certainly  lie;  and  added ,  thai 
Burrow's  note  of  Andrews  and  Jaims^  M.  24  C  2.  fi.  R. 
appeared  to  be  a  judgment  by  default.  However,  no  caufe 
being  (hewn,  the  rule  was  made  abfolute. 
Bat.  Abr.  ttt.  If  there  has  been  no  avowry,  the  Court  will  fet  afide  a 
_^^yviD,  c.  ^j^j^Qf  enquiry  obtained  and  ihc  inquifition  thereon ;  for 
the  avowry  is  in  the  nature  of  a  declaration,  and  is  the 
only  ground  of  an  enquiry,  for  the  defendant  in  replevin. 

Section  IV.    0/  the  Remedies  where  the  Pledges  prgvt 

injufficieni. 

1 .  By  ASion  againjl  the  Sheriff. 
•       ^.  By  Scire  Facias  againjl  the  Pledges. 
3.  By  Proceeding  on  the  Replevin  Bond. 

1.  Of  the  A3ion  againjl  the  Sheriff. 

ftT.  R.6r7.         The  flieriff,   upon  making  replevin,  is  bounds   as  has 

$ScUPnia.262.  ^^^  XyeSoxt  ftated,  to  take  pledges,  and  they  mull  be  fuffi- 
cient  pledges ;  for  if  they'  are  not,  an  a£lion  on  the  cafe 
will  lie  againll  him :  the  Court,  however,  will  not  proceed 
in  a  fummary  way,  by  grafting  an  attachment  againit  the 
flieriflf  for  negle£ling  to  take  a  replevin  bond. 
^>  Jhid.  In  cafe  pledges  are  taken  and  they  prove  to  be  infufficient* 

%%Q.  the  party  has  a  double  remedy,  viz.  againft  the  Qieriff  and 

againft  the  bail :  againft  the  Oieriff  by  a£lion.  and  againft  the 
bail,  if  the  diftrefs  was  not  for  rent,  hyjcire facias i  if  for 
rent,  either  hy  Jcire  facias ^  or  upon  the  replevin  bond*  af- 
figned  according  to  the  ftatute* 

Bid  97.  '^he  pledges  taken  by  the  (heriff  when  the  diflrefs  is  not 

for  rent  a^e  accprding  to  the  ftatute  of  Wejlm.  2.  and  may 

be 
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be  by  bond,  und  that  too  of  the  plaintiff  himfelf  only,  for 

the  {heriff  being  anfwerable  for  the  fufficiency   of   the 

pledges,  may  take  the  fccurity  as  he  pleales,  fince  it  is  at 

his  own  peril. — ^But  he  cannot  take  money  or  cattle  as  9  ^^^  Car.441, 

pawn  or  pledge- 

The  pledges  taken  when  the  diflrefs  is  for  rent  are  go^ 
vernedby  flat,  ii  Ca.  c»  19.  and  mud  be  by  bond  wit|i 
two  fiireties,  and  ought  to  be  at  leaft  in  double  the  value 
of  the  goods  diftrained.  The  flieriff,  the  under-flieriff,  and  %  Bi.  R.  ziio. 
the  replevin«clerk,  are,  as  has  been  before  obferved,  all  lia« 
ble  to  the  defendant  in  replevin  for  the  fulEciency  ol  the 
pledges  de  retorno  h(^bendo. 

The  mode  of  proceeding  on  the  flat.  11  G.s.c.ip.  is  GiibX.ofKcp. 
now  generally  preferred  to  the  old  remedy  hyJH.fy.  where  "wii£.4*. 
the  diflrefs  was  for  rent:  and  it  is  not  affe£led  by  the  17  C  2. 
.  c.  7.  for  where,  in  purfuance  of  that  flatute,  the  avowant 
had  judgment  for  want  of  a  plea  in  bar,  it  was  held  that  be 
had  two  methods  of  proceeding  in  his  elefiion ;  namely, 
either  to  executes  writ  of  enquiry  or  to  fue  upon  the  reple- 
vin bond;  the  plaintiff  not  having  profecuted  his  fuit  with 

The  a£lion  ought  to  be  brought  in  the  name  of  the  perfon  i  PuU.&  BuC 
making  conufance,  where  there  is  no  avowant  on  the  record.  ^^^' 

In  the  ai&ion  againfl  the  flieriff  fome  evidence  muft  be  Buii;  n.  p«  6a. 
given  by  the  plaintiff  of  the  infufficiency  of  the  pledges; 
but  very  flight  evidence  i^  fuiScient  to  throw  the  proof  on 
the  flieriff;  for  the  (iireties  are  known  to  him,  and  be  is  to 
take  care  that  they  are  fufficient. 

This  afUon  againft  the  flieriff  will  lie  without  myjcire  ^Seii.Pn<^  263, 
Jaeias  previoufly  fued  out  againft  the  baiU  But  in  a  cafe  ^  '  ^  '^^^ 
before  mentioned,  after  judgment  pro  ret.  and  an  eloignnunt 
returned,  the  Court  on  motion  granted  a  rule  againft  the 
flieriff,  nnder*fiieriff,  and  replevin-clerk,  to  pay  the  de- 
fendant 57/.  151.  the  anxnmt  of  the  verdifl  in  replevin 
(damages  and  cofts)  together  with  the  cofls  of  the  applica* 
tioh* 

Much  doabt  has  been  entertained,  and  the  Courts  flill 
differ  as  to  the  ^«afi/iim  of  damages  which  the  plaintiff  ought 
to  recover  in  this  a£lion  againft  the  flieriff  for  taking  infuf* 
Scicnt  pledges* 

In 
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»SeU.Pf»a.i63,      In  the  King's  Bench  it  is  held,  that  the  plaintiff  cannot 
recover  beyond  the  value  of  the  diftrefs.    The  argument  is, 
'    that  the  duty  of  the  flieriff  as  prcfcrib^d  by  the  Aft,  is  to 
take  the  bond  for  profecuting  the  fuit  and  for  a  return  of  the 
goods,  if  a  return   (hall  be  awarded:  the  bond  therefore 
would  be  fatisfied  by  returning  the  goods  taken.     If  fo,  the 
value  of  thofe  goods  feems  to  be  the  true  meafure  of  da- 
mages to  be  giv^n  by  this  a£lion.    That  by  the  ftat.  Wijlm,  a. 
Jt  is  fpecifically  mentioned,  that  if  any  take  pledges  other- 
wife,  he  (hall  anfwer  for  the  price  of  the  beafts:  and  thait 
the  11  G.  £•  does  not  enlarge  the  (beriff's  refponlibility  in 
this  refpefi. 
UtiL  264.  ^^^  ^^  ^he  Common  Pleas  the  direfi  contrary  is  holden, 

and  there  the  plaintiff  may  recover  the  amount  of  his  rent, 
his  cofls  in  the  replevin  fuit,  the  value  of  the  goods,  and 
whatever  other  damages  the  jury  may  give  him,  even  beyond 
the  penalty  of  the  replevin-bond,  i.e.  more  than  double 
aH.  BI.R.40.  the  value  of  the  goods  diftrained. — As  the  Court  in  giving 
judgment  in  this  cafe  were  aware  of  the  contrary  determina- 
tion in  the  King's  Bench,  they  thought  proper  to  give  their 
reafons  for  differing  in  opinion,  and  to  enter  fully  into  the 
law  upon  the  fubje£l :  which,  as  it  may  be  explanatory  of 
the  dofirine  of  pledges  in  replevin,  and  of  the  alteration 
made  in  the  common  law  by  flat.  Wefim,  2.  and  G.  2.  it 
may  not  be  unimportant  here  to  detail* 
jlaX  At  common  law,  the  Iheriff,  on  delivering  the  goods, 

took  pledged  to  profecute,  who  were  to  anfwer  tbe 
amerciament.  By  the  <ilat.  Wefim.  2.  **  He  who  deli- 
vered the  goods  was  alfo  to  take  pledges  for  the  return  of 
the  beads  or  the  price  of  them ;"  and  it  appears  from 
ft  Infi.  340.  ••  That  if  he  took  infufiicient  pledges,  they 
were  no  pledges  within  that  ftatute,  and  the  Oieriff  was 
charged  by  it  as  if  he  had  taken  no  pledges  at  al(."  At 
that  time,  then,  the  {heriff'was  liable  to  anfwer  tbe  va« 
lue  of  the  goods.  From  thence  dpwn  to  21  /f.  8.  there 
could  be  no  queflion  as  to  colls,  as  there  were  no  coAs 
given  to  the  avowant  before  the  pai&ng  of  the  ftat.  a  1  if.  8. 
r«  19.  But  it  appears  from  a  Injl*  107,  and  341.  that  after 
judgn^ent  of  return  irreplevifable,  the  lord  or  avowant  was 
not  bound  to  return  the  cattle,  unlefs  not  only  the  arrear- 
ages 
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ages  of  rent  were  tendered,  but  alfo  'Vail  that  was  done 
**  upon  the  judgment  to  avowry." 

Thus  the  law  flood,  till  the  AS  of  ii  G.  a.  o  ip.  *as  mj^ 
made ;  the  taft  fedionof  which  was  to  remedy  the  mifcbiefs 
of  vexatious  proceedings  in  replevin.  In  this  a£lion  alfa 
the  cafe  is  fuppofed  that  the  bond,  which  is  the  additional 
fecurity,  might  be  forfeited :  if  fo»  the  penalty  is  a  debt^ 
and  judgment  mull  be  entered  up  to  the  extent  of  it.  But 
in  the  fame  feAion  there  is  an  equitable  jurifdiftion  given 
to  the  Court  to  qualify  the  penalty,  by  giving  fuch  relief  to 
the  parties  upon  the  bond  as  may  be  agreeable  to  juflice 
and  reafon,  by  rule  of  Court,  which  ihall  have  the  nature 
and  e£Fe(l  of  a  defeafance  of  the  bond.  This  made  a  mate* 
rial  alteration  in  the  law  with  refpefl  to  the  relief  which 
the  landlord  has  where  the  replevin  is  vexatious :  as  the  judg- 
ment is  for  the  whole  penalty,  it  mu ft. cover,  according  to 
the  equitable  jurifdifiion  of  the  Court,  all  that  has  been  loft 
by  the  proceeding  ;  there  would  be  no  equity,  it  would  not 
be  "  agreeable  to  juftice  and  reafon,"  unlefs  the  whole 
were  covered.  If,  therefore,  an  a£lion  were  brought  on 
the  fecurity  given  by  the  ftatute,  the  party  would  be  entitled 
to  the  whole. — The  only  quefiion  then  is,  how  far  he  ihall 
be  entitled  where  he  does  not  proceed  upon  the  ftatute; 
In  Prowfe  aiid  PaUifon  {Buil.  N,  P.  Go.)  it  was  decided, 
after  great  doubt,  that  an  a£^ion  on  the  cafe  would  lie* 
What  then  is  the  meafure  of  damages  in  an  a3ion  on  the 
cafe  againft  an  officer  for  neglefling  the  duties  of  his  office? 
What  has  the  plaintiff  loft  by  the  negle£l?  This  is  a  cuU 
pable  negle3,  not  merely  a  fimple  non-feafance,  and  muft 
have  be^n  accompanied  with  a  bad  intention.  The  rule, 
then,  Inuft  depend  upon  what  damages  the  party  has  fuf- 
tained.  The  great  doubt  we  have  had  has  been,  whether  we 
could  go  beyond  the  penalty  of  the  bond.  But  this  is  the 
fame  fort  of  queftion  as  whether  an  adion  on  the  cafe  would 
He ;  and  there  is  no  rule  which  fays  that  in  an  a£lion  oa 
the  cafe  for  an  injury  accompanied  with  a  bad  intent,  lefs 
(hall  be  recovered  than  the  whole  damages  fuftained.— The 
verdift,  therefore;  muft  be  entered  for  the  whole  fum 
found  by  the  jury. 
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2.  OJihe  Remedy  by  Scire  Facia«  againfi  the  Pledges. 

iSclLiVid.i65.  Another  remedy  which  the  defendant  in  replevin  has«  if 
the  plaintiff  does  not  make  a  return  of  the  goods  when  a 
fctuni  haa  been  awarded,  it,  by  fcirt  fekcias  againft  the 
pledges.  Before  z  fcirt  facias  iffiiest  a  writ  pro  ret*  hak^ 
muft  have  been  fued  out,  and  an  tUngata  or  eloignment  be 
returned  by  the  fiieriff.  After  which,  if  the  names  of  the 
pledges  be  not  known,  an  application  may  be  made  to  the 
replevin-clerk,  and  if  he  refufes  or  delays  to  tell  them,  the 
Court  on  motion  will  make  a  rule  npon  him  for  that  purpofe. 

f  Viir.4i*         ,  If  the  plaint  Jias  never  been  removed,  the  defendant  may 
fign  a  non  pros,  in  the  Court  below,  and  have  a  precept  in 
*   the  nature  of  ^fcire  facias i 

Note.  The  two  preceding  remedies  are  ufed  where  the 
diftrefs  is  not  for  rent,  as  well  as  where  it  is« 

3.  Of  the  Remedy  on  the  Replevin  Bdnd^ 

aSeii.Praa  266.  '^he  ufual  remedy  where  the  diftrefs  is  for  rent  and  a 
replevin  bond  is  entered  into,  according  to  ftat.  11  G*  a* 
c.  19.  is  by  taking  an  affignment  of  the  replevin  bond,  and 
bringing  an  aflion  thereon  againft  the  pledges  in  the  de- 
fendant's own  name. 

By  the  (latute,  the  (herilF  is  ordered,  at  the  requeft  and 
colts  of  the  avowant,  or  perfon  making  conufance,  to  make 
an  aflignment. 

1  PuiK  k  Bof.        A  replevin  bond  may  be  afligned  to  the  avowant  only,  or 
^^  '  he  may  bring  his  aQion  upon  it  without  joining  the  psrty 

making  conufance. 
5T.  R.  195.  ^  defendant  in  replevin  is,  indeed,  entitled  to  an  aflign- 

ment of  the  bond,  if  the  plaintiiF  in  replevin  do  not  appear 
in  the  County  Court  and  profecute  according  to  the  con- 
I  Pull.  Sc  Bof.    dition ;  which  condition  is  not  fatisfied  by  a  profecution  in 
♦'°'  the  County  Court,  but  the  plaint,  if  removed  by  refido 

into  a  fuperior  Court,  muft  be  profccuted  there  with  cffed, 
ST.R.  195.  and  a  return  made,  if  adjudged  there.  In  fu^h  cafe  the 
defendant  may  fue  on  the  bond  as  affignee  of  the  flieriff  in 
the  fuperior  Courts/ though  the  replevin  be  not  removed 
out  of  the  County  Court ;  averring  in  his  declaration,  tjia^ 

the 
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the  plaintiff  did  not  appear  at  the  next  County  Court  and 
profecute  according  to  the  condition  of  the  bond. 

The  boncf  may  be  afligned  four  days  exclufive  after  the  iSeU,Piraft.266. 
time  limited  therein  for  plaintiff  to  profecute  his  fuit. 

The  afiion  muft  be  brought  in  the  fame  Court  in  which  Itid,  167. 
the  rcjalo  is  returnable.    The  mode  of  affigning  and  pro* 
ceeding  is  the  fame  as  on  a  bail-bond. 
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CHAPTER    XI^. 

Remedies  for  Tenants  agair^/l  Landlords 

(continued.) 

Of  the  Remedies  for  anunfomdedy  irtegulatj  or  excefjive 

Diftrefs. 


Section  I.     For  Rent  pretended  to  be  Arrear. 
Section  II.   For  other fuppojed Right  to  diftrain. 


1 


T  has  been  feen  that  where  the  goods  or  cattle  of  a  per* 
fon  have  been  taken  as  a  difirers,  whether  on  the 
ground  that  they  are  liable  for  rent  arrcar  or  damage  fea- 
feant,  the  party  fo  diflrained  upon  may  conteft  the  dif- 
trainer's  right  by  an  a3ion  of  replevin ;  befide  that  a£lion^^ 
however,  the  law  affords  other  remedies  where  the  diftrefs  is 
unfounded^  thefe  are  by  afiion  of  trefpafs  dc  bonis  afporta^ 
tis,  or  quare  claufum  fregit,  for  damages,  or  trover  for  its 
value. 

Tttifzh  quare  claufum  f regit  was  the  remedy  coinmonly 
reforted  to  of  old,  not  merely  as  a  remedy  for  a  diftrefs  wrong* 
fully  taken,  but  as  a  means  of  trying  the  title  to  lands  and, 
tenements,  the  title  frequently  coming  in  queftion  in  the 
courfe  of  that  a£lion :  that  adion  has  of  late  years  however 
been  in  fome  degree  fuperCeded  by  that  of  replevin  in  the 
one  cafe,  and  eje£lment  in  the  other. 

Still  however,  thefe  anions  of  trefpafs,  and  that  of 

trover,  are  open  to  the  party  who  means  to  conteft  the 

;  validity  of  a  diftrefs.     The  proceedings  have  in   effe^l 

|J  much  fimiliarity ;  but  as  in  refpe£l  to  proof  of  title  (where 

the  diftrefs  was  for  damage  feafant)  the  adion  of  replevin  is 
more  ftri£l  than  that  of  trefpafs  for  taking  and  carrying 
away  the  goods,  the  latter  remedy  is  often  preferred. 

Section 
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Section  I.     Remedies  for  unfounded  Dijlrefi/or  Rent 

pretenaed  to  be  Arrear. 

To  entitle  a  man  to  bring  trefpafs,  he  mud  at  the  time  Cro.  Tac  46. 
when  the  a£l  was  done  which  conftitutes  the  trefpafs,  either  ^   *    *  ^ 
have  the  a£lual  pofleflion  in  him  of  the  thing  which  is  the 
obje£l  of  the  trefpafs,  or  elfe  he  mud  have  a  conftruQive 
pofleflion  in  refpeft  of  the  right  being  a£lua1ly  vefted  in 
him. 

This  a&ion  lies  for  an  unlawful  taking;  as  if  the  diflrefs 
had  been  at  night.  So,  if  beafls  of  the  plough  had  been 
taken  when  other  fufficient  diflrefs  could  have  been  had. 
So,  if  doors  have  been  broken  open  (or  inclofures  thrown  | 

down,}  to  make  it»  for  the  outer  door  can  in  no  cafe  be 
broken  open,  except  under  the  dire3ion  of  flat.  11  G.  2.  A(/<.p.  455. 
c.  19. 

But  in  a  cafe  of  diflrefs  for  rent,  if  the  outer  door  is  open,  BuH.  2^.  p. 
the  perfon  diftraining  may  juftify  breaking  open  an  inner  C^'O  .J 

door  or  lock  to  find  any  goods  which  are  diftrainable.  i! 

So,  even  where  trefpafs  was  for  breaking  and  entering  Efp.^,  p.  jta. 
the  plaint ifl*'s  houfe  and  taking  his  goods,  and  the  cafe  in 
evidence  was,  that  the  defendant  having  with  him  a  confla- 
ble,  had  entered  the  plaintiiF's  houfe  to  make  a  diflrefs  for 
rent.  After  he  had  told  his  bufinefs  and  began  to  take  an 
inventory,  the  pIaintiS*'s  wife  tore  his  paper,  beat  bim  and 
the  conflable  out,  and  then  blocked  up  the  door:  about  an 
hour  after  the  defendant  with  feveral  others  returned  and 
demanded  admittance,  which  being  refufed,  he  broke  open 
the  doors.  It  was  ruled  by  Juftice  Wilmot^  that  the  diflrefs 
having  been  lawfully  begun  and  not  deferted,  but  the  de* 
fendant  compelled  to  quit  it  by  violence,  that  this  was  a  re- 
continuance  of  the  firfl  taking  and  fo  was  lawful,  though  he 
could  not  when  he  firft  came  have  fo  broken  open  the 
doors. 

The  flat.  2  W.  ^  M.  ft/s.  i,  c.  5,  j.  5.  provides  ••  That  Trejjiafs,  gr 
in  cafe  any  diflrefs  and  fale  as  aforefaid,  (hall  be  made  by         ^^-  J 

virtue  and  colour  of  that  A£i,  for  rent  pretended  to  be  ar-  ^'''  '"  ^^* 
rear  and  due,  where  in  truth  no  rent  is  inarrear  or  due  to  the 
perfon  or  perfons  diftraining;  or  to  him  or  them  in  wbofe 
name  or  names,  or  right  fucli  diflrefs  fluili  be  taken  as  afore- 

K  k  faid. 
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faid,  that  then  the  owner  of  fuch  goodsor  chattels di Drained 
4iid  fold  as  aforeraid,  his  executors  or  adminiftrators,  fliali 
and  may,  by  aflion  of  trefpars,  or  upon  the  cafe,  to  be 
jkrought  againft  the  perfons  fo  diftraining,  any  or  either  of 
them,  his  or  their  executors  or  adminiftrators,  recover 
double  of  the  value  of  the  goods  or  chattels  fo  diilrained 
and  fold»  together  with  full  coftsof  fuit.'* 

Bull.  N.  P.  181.      The  plaintiff  gave  a  note  of  hand  for  rent  arrear,  and  took 

a  receipt  for  it  when  paid,  the  defendant  afterwards  dtf- 
trained  for  rent,  the  plaintiff  brought  trefpafs ;  and  it  was 
holden,  that  notwithftanding  this  note,  the  defendant  might 
diflraih,  for  it  is  no  alteration  of  the  debt  till  payment.' — 
But  if  A.  indorfe  a  note  to  B.  for  a  precedent  debt,  and  B^ 
give  a  receipt  for  it  as  money  when  paid,  yet  if  he  neglefi 
lo  apply  to  the  drawer  in  time,  and  by  his  laches  the  note 
is  loft,  it  will  extinguiOi  the  precedent  debt,  and  in  an  ac- 
tion he  would  be  nonfuited. 

Hid.  If  a  landlord  accept  a  bond  for  the  rent,  this  docs  not 

extinguifh  it,  for  the  rent  is  higher,  and  the  acceptance  of 
a  fecurity  of  equal  degree  is  no  extinguilbment  of  a  debt,  as 
a  flatute-ftaple  for  a  bond  :  but  a  judgment  obtained  upon 
a  bond  is  an  extinguiihment  of  it. 

Section  II.     For  other  fuppo/td  Right  to  Dijlrain* 

TreJJtafs.  If  ^he  diftrefs.  was  made  for  other  fuppofed  cauGe,  than 

under  pretence  ot  rent  arrear,  when,  in  truth  it  was  un-. 
founded,  trefpafsalfo  lies  for  the  illegality. 

BuH.  N.  p.  84.  After  judgment  vacated,  and  reftitution  awarded,  the  de- 
fendant brought  trefpafs  againll  the  plaintiff  for  taking  the 
goods,  and  the  Court  held  that  thea£lion  would  lie;  for  by 
vacating  the  judgment  it  is  as  if  it  had  never  been,  and  is 
not  like  a  judgment  reverfed  by  writ  of  error. — But,  in 
fuch  cafe,  it  would  npt  lie  againft  the  Iheriff,  who  has  the 
king's  writ  to  warrant  him;  but  the  party  muft  pioduce  not 
only  the  writ,  but  the  judgment. 

//;./.  89.  Where  the   aSion  is  tranfitory  (as  trefpafs  for  taking 

goods)  the  plaintiff  is  foreclofed  to  pretend  a  right  to  the 
place,  nor  can  it  be  contefted  upon  the  evidence  who  had 
the  right:  therefore  poffeffion  isjuftification  enough  for  the 
defendant,  and  it  is  fufficient  for  him  to  plead  that  he  was 

poffeffed 
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poflefled  of  Blackacrt^  «bd  that  he  took  the  goods  damage 
feafant  without  (hewing  titIe.*^But  it  is  otherwife  in  tref* 
pafs  qtuirt  xlaufum  fttg^^  becaufe  there  the  plaintiflP  claims 
the  clofe  and  the  right  may.  be  contefted. 

Trefpafs  for  taking  and  detaining  his  cattle  at  Ttdding-  j^^j  ^^ 
ton ;  the  defendant  juftified  taking  them  damage  feafant  at 
Kingfion^  and  that  he  carried  them  to  Teddington  and  im-> 
pounded  them  there*  It  was  obje&ed  on  demurrer  that  the 
jullification  was  local,  and  therefore  the  defendant  ought 
to  have  trayerfed  the  place  in  the  declaration :  fid  nan  al^ 
locatur^  for  when  the  defendant  fays  he  carried  them  to 
Teddington^  and  impounded  them  there,  they  agree  in  the 
place ;  for  if  the  defendant  had  not  a  right  to  take  them,  he 
was  a  trefpafler  at  Teddington. 

The  general  i flue  however,  in  trefpafs^  is  "  not  guilty/* 

In  trefpafs  quare  claufum  fregit^  the  defendant  may,  j^.<^ 
upon  *'  not  guilty,"  give  in  evidence  that  he  had  a  leafe 
for  years,  (but  not  that  he  had  a  leafe  at  wil^for  that  is  like 
a  licence  which  may  be  countermanded  at  pleafure,)  or 
that  his  fervant  put  the  cattle  there  without  his  aflent ;  but 
•he  cannot  give  in  evidence  aright  of  common,  of  to  a  way, 
or  any  other  eafement ;  nor  can  the  defendant  give  in  evi- 
dence  that  the  plaintiff  ought  to  repair  bis  fences,  for  want 
whereof  the  cattle  efcaped;  nor  that  he  entered  to  take  his 
emblements  or  cattle ;  nor  that  he  entered  in  aid  of  an  of- 
'  ficer  for  execution  of  procefs^  or  iA  frefli  purfuit  of  a  felon, 
or  to  remove  a  nuifance,  nor  that  it  was  the  freehold  of  A* 
and  that  he  entered  by  his  command  or  licence;  for  thefe* 
are  all  matters  of  juftification  only. 

So,  the  defendant  cannot  give  in  evidence,  that  the  goods  jiiJU 
were  feiaed  as  a  heriot,  or  that  they  were  di  drained  da- 
mage  feafant,  &r. 

But  he  may  give  in  evidence  or  plead  that  he  was  tenant  ji/^  91,  ^4^ 
in  common  with  the  plaintiff:  but  if  he  would  take  advan- 
tage of  a  ftranger  being  fo,  he  muft  plead  it  in  abatement, 
for  that  will  not  prove  him  not  guilty.  So,  if  there  be  two 
defendants,  they  may  plead  a  tenancy  in  common  in  one 
•  of  them,  with  the  plaintiff. .         . 

With  refpe£l  to  the  plea  of  liberwk  tenementufk^tni  to  a  jhid.^t^ 
new  affignment,  if  the  defend  aiit  fa)r  that  the  locus  in  quo  is 

Kks  (is 
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fix  tares  in  D.  which  are  bis  freehold,  arid  the  plaititiif 
fay  they  are  bis  freehold,  and  in  truth  tbe  plaintiff  and  de- 
fendant have  both  fix  acres  there,  tbe  defendant  cannot  give 
in  evidence,  that  be  did  the  trefpafs  in  his  own  foil,  uniefs 
be  give  a  name  certain  to  tbe  fix  acres,  for  otherwife  (fays 
Dyer^  93.  c.  147.)  the  plaintiff  cannot  make  anewafligno 
ment» 

A^^  It  is  certain,  that  where  the  afUon  is  tranfito^  (as  for 

taking  the  plaintiff's  goods,}  the  defendant,  if  be  would 
plead  the  locus  in  fuo  to  be  bis  freehold,  and  that  be  took 
tbe  goods  damage  feafant,  muft  afcertain  the  place  at  bis 
peril ;  becaufe  by  bis  plea  he  has  made  that  local  which 
was  at  large  before ;  for  tbe  taking  of  the  goods  i$  tbe  gift 
of  the  a£lion,  and  therefore  the  pliuntiff  may  prove  it  at  a 
different  place  from  that  land  in  tbe  declaratioti. 

i  Bi.  R.  Z089.  Indeed  it  (bould  feem  that  antiently,  upon  a  writ  of  quare 
claufum  fregit^  the  plaintiff  mighti  and  may  ftill,  declare 
either  generally,  for  breaking  bis  clofe  at  A*  or  might  name 
tbe  clofe  in  bis  count,  as  for  breaking  and  entering  his  clofe 
called  BiackAtTt  in  A.  or  might  otherwife  certainly  defcribe 
the  fame.  If  be  declared  generally,  and  the  defendant 
pleaded  tbe  general  iffue,  tbe  plaintiff  might  give  evidence 
of  a  trefpafs  in  any  part  of  tbe  townfliip  of  A*  So,  that  for 
the  advantage  of  the  defendant  and  to  enforce  tbe  plaintiff 
to  afcertain  the  place  exa£lly,  a  method  was  devifed  of  per- 
mitting the  defendant  to  plead  what  is  called  "  the  common 
••  bar,"  that  is,  to  name  any  place,  as  Brocn^tld  (true  or 
falfe  was  immaterial)  in  A*  as  tbe  place  where  the  fuppofed 
trefpafs  happened,  and  then  alledge  that  fuch  place  fo 
named  was  the  defendant's  own  freehold :  and  as  the  plain- 
tiff could  not  prove  a  trefpafs  in  BroomfUld^  this  drove  him 
to  a  new  affignment  of  the  locus  in  quo^  by  naming  tbe 
place  in  certain,  as  a  clofe  called  Blackacrt^  to  which  tbe 
.  defendant  was  now  to  plead  afrefli. 

BulU  K.  F,  91.  Iq  trefpafs,  the  defendant  jollified  in  a  place  calfed  A.  as 
his  freehold ;  tbe  plaintiff,  by  way  of  new  affignment  faid  that 
the  place  in  which,  &c*  is  called  B.  It  is  no  plea  to  fay 
that  A*  and  B.  are  the  fame  place,  for  by  the  new  affign- 
ment the  bar  is  sit  an  end* 

UtJL  If  the  plaintiff  make  a  new  affignment,  and  the  general^ 

.         iffui 
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HTue  be  joined  thereon*  the  plaintiff  cannot  prove  the  de^ 
fendant  guilty  at  the  place  mentioned  in  the  bar:  for  when 
the  plaintiff  makes  a  new  affignment  he  waives  that  whereto 
the  defendant  pleaded  in  bar ;  fo  as  in  truth  if  it  be  the 
fame  place,  he  can  never  take  advantage  thereof,  and  there* 
fore  if  it  be  the  fame,  yet  the  defendant  ought  not  to  rejoia 
that  it  is  fo,  but  plead  not  guilty,  and  take  advantage  of  ii 
at  tlie  trial. 

If  the  plaintiff  make  a  new  affignment  and  the  genera)  l^U^ 
iffue  be  joined  thereon,  the  plaintiff  cannot  prove  the  de»  j 

fendant  guilty  at  the  place  mentioned  in  the  bar;  for  when  ^ 

the  plaintiff  makes  a  new  affignment,  he  waives  that  whereto 
the  defendant  pleaded  in  bar;  fo  as  in  truth  if  it  be  tho 
fame  place,  he  can  never  take  advantage  thereof,  and  there- 
fore if  it  be  the  fame,  yet  the  defendant  ought  not  to  rejoin 
that  it  is  fo,  but  plead  not  guilty,  and  uke  advanuge  of  it 
at  the  trial. 

A  man  is  not  obliged  tojuftify  a  diftrefs  for  the  caufe  7T.R.657. 
which  he  happens  to  affign  at  the  time  it  was  made.    If  he 
can  (hew  that  he  had  a  legal  juftification  for  what  he  did 
that  is  fufficient.    A  man  may  diftrain  for  one  thing  and 

Avow  for  another:  thus,  he  may  diftrain  for  rent  and  avow  ' 

for  heriot  fervice. 

On  a  juftification  for  taking  cattle  damage  feafant,  if  it  i£fp.N.P.9S, 
appear  that  the  party  diftraining  had  not  aftually  got  into 

the  locus  in  quo  before  the  cattle  had  got  out  of  it,  the  juf.  j 

tification  cannot  be  fupported.  | 

Intrefpafs  for  taking  and  ^riving  plaintiff's  cattle,  to  lEi^JLus. 
which  there  was  a  juftification,  that  defendant  was  lawfully 
poffeffed  of  a  certain  clofe,  and  that  he  took  the  cattle  da- 
mage feafant,  plaintiff  may  fpecially  reply  title  in  another 
by  whofe  command  he  entered,  &c.  and  it  does  not  vitiate 
10  replication  that  it  is  unneceffarily  proved,  and  farther  to 
give  colour  to  the  defendant. 

For  as  trefpafs  is  a  poffeffory  aflion,  it  is  enough  for  the  g^j,  jj  p  ^^  I 

plaintiff  in  his  replication  to  traverfe  the  title  fct  out  by  the 
defendant,  without  fetting  up  a  title  inhimfelf;  for  the 
poffeffion  admitted  in  the  plea  in^giving  colour  is  fufficient 
nnlefs  the  defendant  can  make  out  a  title  in  himfelf.— But 
if  in  trefpafs  for  taking  a  gelding,  (or  other  chattel,)  the  A^- 

K  k  3  fendant 
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fendant  pleads  tbat  tbe  place  where  is  one  hubdre4  acres^ 
and  that  Jf.  S.  is  feifed  thereof  in  fee,  and  that  he  as  his  fer« 
vant  and  by  his  exprefs  orders  took  the  gelding  (or  other 
chattel)  damage  feaCant;  the  plaintiSF  cannot  reply  ^  inju* 
ria  fua  propria  abfq.  tali  caufa^  for  that  would  put  in  iflue 
three  or  four  things ;  ^ut  he  muft  traverfe  one  thing  in  par* 
iicular. 

jiid.  94.  If  the  defendant  plead  that  it  is  his  freehold,  the  plaintiff 

may  reply  three  ways :  1.  that  it  is  his  freehold,  and  then  he 
nuft  always  traverfe  the  defendant's  plea,  except  in  one 
cafe,  and  that  is  where  he  makes  a  new  ai&gnment«  2.  Or 
he  may  derive  a  title  under  the  defendant,  and  then  he 
mud  not  deny  its  being  the  defendant's  freehold*  3.  Ko 
may  fet  up  a  title  not  inconliftent  with  the  defendant's,  aad 
then  he  may  either  traverfe  the  defendant's  title,  or  not,  as 
he  pleafes. 

Jhid,  t$.  I^  i*  ^^^  neceflary  to  have  an  intereft  in  the  foil,  to  main* 

tain  trefpafs  quart  clau/um  fregit^  bat  an  intereft  in  the  pro* 
fits  is  fufficient,  as  he  who  has  prima  toufura.  So,  if  Jf.  St 
agree  with  the  owner  of  the  foil  to  plough  and  ibw  the 
ground,  and  for  that  to  give  him  half  the  crop,  Jm  S.  may 
have  his  a£lion  for  treading  down  the  com,  as  the  owner 
is  not  jointly  ^concerned  in  the  growing  com.  but  is  to  have 
half  after  it  is  reaped  by  way  of  rent,  which  may  be  of 
other  things  than  money :  though  in  Co.  Lit.  14a,  it  is  faid 
it  cannot  be  of  the  profits  themfelves ;  but  that  (as  it  feems) 
muft  be  underftood  of  the  natural  profits. 

2M,  gd.  ^^^  plaintiflF  may  prove  trefpafs  at  any  time  before  the 

afiion  brought,  though  it  be  before  or  after  the  day  laid  ia 
the  declaration.  But  in  trefpafs  with  a  continuando^  the 
plaintiff  ought  to  confine  himfelf  to  the  time  in  the  declara* 
tion ;  yet  he  may  waive  the  conlinuando^  and  prove  a  tref- 
pafs on  any  day  before  the  a&ion  brought,  or  he  may  give  ia 
evidence  only  part  of  the  time  in  the  continuandom 

The  plaintiff  can  only  prove  the  uking  fuch  goods  as  are 
'  ^  mentioned  in  the  declaration ;  becaufe  a  recovery  in  the 

aflion  could  not  be  pleaded  in  bar  to-  any  other  adioa 
brought  for  taking  other  goods  than  thofe  fpecified  in  the 
declaration.    Therefore,  where  the  declaration  was  for  en- 
tering 
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tering  the  plaintiff's  houre,  and  taking  divcrfa  bona  ei  catalU 
ipjtus  querends  ibidem  invenia^  after  verdi£l  for  the  plaintiff 
the  judgment  was  arrefled* 

By  flat*  at  y.  i*  c\  i6.  the  defendant  may  to  trefpafa 
quare  clau/k^ /regit ^  plead  a  difclaimery  and  that  the  tref» 
pafs  was  by  negligence  or  involuntaryt  and  tender  of  fufb 
ficient  amends  before  the  a£lion  brought ;  whereupon^,  or 
upon  fome  of  them  the  plaintiff  Oiall  be  enforced  to  join 
iflue :  and  if  the  faid  iffue  be  found  for  the  defendant,  or 
the  plaintiff  fliall  benonfuited,  the  plaintiff  (hall  be  clearly 
barred  from  the  faid  a&ion,  and  all  other  Tutu  concerning  ^ 
the  fame* 

Though  the  verdi£l  do  not  agree  with  the  plea  in  the  bhU.  ^,  p.  ||. 
manner  and  nature  of  the  tenure*  yet  if  he  agrees  in  fub* 
ftance  in  the  point  for  which  the  diftrefs  was  made»  that  is 
(ufficient,  for  there  is  a  difference  between  trefpafs  and  re- 
plevin, for  in  replevin  it  behoves  the  avowant  to  make  a 
good  title  in  omnibus* 

Thus  in  trefpafs  for  breaking  and  enterbg  the  plaintiff's  ^*^'  Sfi'  . 
houfe  and  taking  Jhis  goods,  the  defendant  pleaded,  that  the 
houfe  is  parcel  of  a  half  yard  holden  of  A.  by  homage,  feaU 
ty,  efcuage,  tincertain  fuit  o(  Court,  enclofing  his  park 
with  pales,  and  rent  of  a  pound  of  comyn,  and  for  three 
year's  arrear,  and  for  homage  and  fealty  of  the  tenant,  he  by 
A's.  command  entered  and  took,  &c.  the  defendant  tra^^ 
verfed  the  tenure  modo  et  Jormi.  Special  verdifl  that  he 
held  of  A.  by  homage,  fealty,  enclofing  his  park;  rent  of  a 
pound  of  comyn,  et  non  aliter^  and  judgment  for  the  de^' 
fendant* 

'-    In  trefpafs  for  taking  the  plaintiff's  cattle,  jullification  xoMod.37. 
that  they  were  damage  fea&nt  in  the  defendant's  clofe  is 
fufficient,  without  fetting  forth  a  title. 

If  trefpafs  for  taking  and  felling  the  plaintiff's  goods  be  3  ^^^  ^i?? 
brought  againft  two  perfons,  and  the  one  fuffers  judgment  ^  ^'  ^^^^ 
to  go  by  default,  and  the  other  jiiflifies  ike  taking  on  a  dif-^  z  str.  610.  i.  e. 
trefs  for  rent,  by  command  of  his  co*defendarit,  and  /Ae 
Jelling  by  the  licence  of  the  plaintiff,  and  iffue  be  uken  on 
the  licence  and  found  for  the  defendant,  the  judgment  fuf- 
fered  by  default  Iball  be  arrefted :  for  the  cafe  of  a  licence 
\  K  k  4  cannot 
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cannot  be  diftinguiQied  from  a  gift  of  goods,  or  a  releafe* 
vhich  deftroys  the  caufe  of  adion  as  to  all  the  defendants. 

7  T.  R.  660.  Where  an  a6lion  dt  bonis  afporiatis  has  been  brought  full 
coRs  have  always  been  allowed  to  the  plaintiGTnotwithftand- 
ing  he  may  have  received  lefs  than  401.  not  becaufe  the 
ftatute  [&2  tsi  93  C  2.  r.  9.]  has  faid  that  he  (hall  have  full 
cofts,  but  becaufe  the  cafe  is  not  within  the  A£l»  The  rule 
both  in  C.  P.  and  K.  B.  is  that  where  there  is  a  fpecial  plea 
of  juftification  found  againft  the  defendant,  the  plaintiff  is 
entitled  to  his  full  cofls.  The  principle  upon  which  fucb 
determinations  are  founded  is,  that  where  the  cafe  is  fuch 
that  the  Judge  who  tries  it  cannot  in  any  view  of  it  grant  a 
certificate  within  the  A3,  it  is  conGdered  to  be  a  caufe  out 
of  the  fiatute. 

Ti4d*s.  Praa.        But  where  the  plea  or  iflue,  though  fpecial,  is  collateral 

to  the  queilion  of  freehold  or  title  to  the  land»  as  where  the 
defendant  juftifies -an  entry  as  bailiff  under  procefs,  and  iffue 
is  joined  upon  the  door's  being  (hut,  or  where  upon  a  plea 
of  a  difirefs  for  rent,  there  is  an  iffue  on  the  defendant's 
being  bailiff,  a  certificate  is  neceffary,  to  entitle  the  plain* 
tiff  to  full  cofis :  and  it  is  alfo  neceffary  where  the  plain- 
tiff recovers  lefs  than  40J.  damages,  on  a  replication  oleX' 
ira  viam^  or  plea  of  non-guilty  to  a  new  a(&gnment:  but 
where  the  plaintiff  is  entitled  to  co(b  upon  a  new  affign* 
ment,  he  is  entitled  to  ,tbe  cofts  of  all  the  previous  plead- . 
ings. 

ii'^  None  of  the  ftatutes,  made  for  r^ftraining  the  plaintiff's 

right  to  coHs,  extend  to  afiions  brought  in  an  inferior  Court, 
and  removed  by  the  defendant  into  a  fuperior  one:  and  it 
has  been  holden^  that  the  ai  J"*  i*  c.  16.  and  the  as  &  23 
C.  2.  c.  9*  only  reftrain  the  Court  from  awarding  more 
coils  than  damages;  but  the  jury,  not  being  reftrained 
thereby,  may  give  what  cofts  they  pleafe. 

Trwerm  Trover  alfo  lies  for  a  diftrefs  illegally  taken;  as  where  a 

right  to  diftrain  exifts,  but  the  diftrainer  (where  the  difirefs 
is  for  rent)  take  fuch  goods  as  are  not  lawfully  the  fubjefta 
of  a  diftrefs;  as  wearing  apparel  in  ufe,  &c. 

<T.R,  29s.         So,  if  a  party  pay  money  in  order  to  redeem  his  goods 
from  a  wrongful  diftrefs  for  rent  (or  any  other  fvppofed 

ground 
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ground  of  diftrefs^  it  is  prerumc^,)  he  may  maintain  trover 
againfl  the  wrong-doer.        •  t  ' 

For  trover  is  a  fpecial  a^ibhon  the  cafe,  which  one  man  Buil.N.P.|ft. 
may  have  again  ft  another »  who  hath  in  his  pofleflion  any  o( 
his  goods  by  delivery,  finding,  or  otherwife^  or  fells  or 
makes  ufe  of  them  without  his  confent,  or  refufes  to  deliver 
them  on  demand ;  and  it  is  for  recovery  of  damages  to  the 
value  of  the  goods ;  and  therefore  a  declaration  ought  to 
contain  convenient  certainty  in  thedefcription  of  the  things, 
fo  that  the  jury  may  know  what  is  meant  thereby. 

The  converfion  is  the  gift  of  the  aftion,  and  the  manner  ihii,  33, 
in  which  the  goods  came  to  the  hands  of  the  defendant  is 
only  inducement;  and  therefore  the  plaintiiF may  declare 
upon  a  devtnerunt  ad  manus  generally,  or  fpecially  per  in^ 
mniionem^  (though  the  defendant  came  to  the  good^  by 
delivery,)  for  being  but  inducement,  fuch  need  not  be 
proved ;  but  it  is  fufficient  to  prove  property  in  himfelf, 
pofleflion  to  have  been  in  the  defendant,  and  a  converfion 
by  him.  So,  the  declaration  was  holden  to  be  good,  though 
the  converfion  was  laid  to  be  on  a  day  before  the  trover, 
for  the  pqfiea  convertil  is  fufficient,  and  the  viz.  void. 

The  diftin£):ion  between  the  afltons  of  trefpafs  and  trover  4 t.  9.4^9. 
IS  well  fettled;  the  former  is  founded  on  pofleflion,  the  ^^^^•^^'•3> 
latter  on  property:  a  fpecial  pioperty  is  fufiicient  in  order 
to  enable  the  party  to  bring  trover;  and  even  property  is 
fufficient  without  pofleffion. 

Trover  being  founded  on  a  tort,  **  not  guilty  '*  is  the  md^  4S. 
general  iflue.    A  releafe  alfo  may  be  pleaded  fpecially,  and 
it  feems  is  the  only  fpecial  plea  in  this  a£lion.     But  as  the 
defendant  cannot  plead  the  fpecial  matter,  he  may  give  it 
in  evidence  on  the  general  ifiue.  • 

Where  the  goods  are  cumbrous,  inftead  of  allowing  them  j^^^  .. 
to  be  brought  into  Court,  the  Court  will  grant  a  rule  to 
Chew  caufe  why,  on  the  delivery  of  the  goods  to  the  plain* 
tiff  and  paying  cofts,  proceedings  fliould  not  be  ftaid. 

Trefpafs^  or  Cqfe^  Jcr  an  irregular  Dijlrefs. 

Trefpafs  will  alfo  lie  for  any  irregularity  in  making  the 
diftrefs,  or  in  the  fubfe^uent  difpofition  of  it,  or  condu£l 
fpfpefling  U» 

Therefore, 
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I  £aA.  R.  139.  Therefore*  trefpafs  lies  againft  a  landlord^  who^  on  mak* 
ing  a  di&refs  for  rent*  .lurned  plaintiff's  family  out  of  pof- 
fefiioo*  and  kept  the  premises  on  which  he  had  impounded 
the  diftrefs. 

^t^t  p.  304.  ^"^  refpefling  a  diftreft  for  rent,  by  fbt.  11  G.  &.  if.  19. 
^  diftrefs  for  rent  (hall  not  he  deemed  unlawful  for  any  irre<* 
gularity  in  the  difpofition  of  it  afterward,  nor  the  party 
making  it  a  trefpaflcr  ak  initio :  but  the  party  aggrieved 
may  recover  full  fatisfafiion  for  the  fpecial  damage  he  (hal) 
have  fuftained  thereby,  and  no  more,  in  an  a£lion  o(  tref« 
pafs  or  oQ  the  cafe*  unlefs  tender  of  amends  have  been  be« 
fore  made^ 

ASion  on  the  Ca/ifor  an  exceffive  Diftre/s. 

7  T.R.  558.  /^  to  an  excefs  of  a  diftrefs  taken,  an  a£tion  on  the  cafe 

«^'»i99»     •    j.^^  jj^^  ^jj^j  ^^  ^j^^  ftatutc  of  Marlbridgtf  5*  ^*  ^«  *•  hut 

that  will  not  warrant  an  a£lion  of  trefpafs. 
BulLN.P.  [81.]  Thus  in  trefpafs  for  breaking  and  entering  his  houfe*  and 
taking  an  exceflive  diftrefs,  after  judgment  by  default,  it 
was  holden,  on  error  brought,  that  trefpafs  would  not  lie, 
for  the  entry  was  lawful,  and  there  is  nothing  fobfequent 
to  make  it  a  trefpafs,  as  there  is  when  the  diftrefs  is  abufed. 
.  At  common  law  the  party  might  take  a  diftrefs  of  more 
value  than  the  rent,  therefore  that  did  not  make  him  a  treC* 
paflier  4i  initio,  but  the  remedy  ought  to  be  by  a  fpecial 
afiion  fouaded  upon  the  ftatute  of  Marlbridge* 
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CHAPTER   XX. 

Of  the  Remedies  for  Tenants  agamft  Landhrds 

(continued.) 


Of  the  Tenants  Remedies'  by  ASiion  of  Covenant  or 
Affumpfit,  according  as  the  Leafs  is  by  Deed  or 
vJitkout  Deed. 

IF  the  landlord  coromit  a  breach  of  covenant  if  the  leafe 
be  by  deed,  or  violate  his  contiafl  if  the  leafe  be  by . 
writing  without  deed*  or  by  parol  agreement,  the  tenant 
may  in  the  one  cafe  {ue  him  for  damages  in  an  aftion  of  co« 
venant,  and  in  the  other  in  that  of  affumpfit. 

A  breach  of  covenant  need  not  be  affigned  in  exprefs  Cr0.yac.3S  3, 
words;  it  is  fufficient  if  it  be  a  dire£l  affirmative,  and  6er-  ^   '   '  ^'* 
tain  to  a  general  intent. 

Therefore,  oa  a  covenant  that  the  defendant  had  a  right  cro.  jac.  304. 
to  let  for  the  term,  a  breach  affigned  generally  that  he\had  "^^"^^^^ 
not  a  right  to  let  is  good;  for  the  covenant  being  general, 
the  breach  may  be  affigned  as  general  as  the  covenasit,  and 
it  lies  not  in  the  plaintiff's  notice  who  had  the  rightful 
efiate ;  but  the  defendant  ought  to  have  maintained,  that  he 
was  feifed  in  fee,  and  had  a  good  eftate  to,demife,  and  then 
the  plaintiff  ought  to  have  (hewn  a  fpecial  title  in  fome 
other;  but  primA  facie  the  count  is  good,  the  covenant 
^ing  general,  to  affigo  a  general  breach. 

So,  in  affigning  a  breach  of  covenant  that  was  for  quiet  ^  ^  j^  ^^^^ 
enjoyment,  it  was  held  to  be  fufficient  that  at  the  time  of  <  Mod.  xo/. 
the  demife  to  the  plaintiff^  A.  had  lawful  right  and  title  to 
the  premiffes,  and  having  fuch  lawful  right  and  title  en* 

« 

tered,  &r.  and  evi£led  him,  Qc.  without  (hewing  what 
title  A.  had;  or  that  he  evifled  the  plaintiff  by  legal  pro- 
cefs,  &c.     AUcdging  that  **  the  party  havnng  <i  lawful  right 

"  and 
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'*  and  title,  entered/'  is  equivalent  to  faying  *'  he  entered 
**  by  lawful  right  and  title/* 

Cr».  EUs.  113-       So  alfoy  if  a  covenant  be  againft  the  %£t  of  any  particular 

perfon,  interruption  afligned  as  a  breach  is  good,  without 
Slewing  by  what  title. 

iT.K.  (71*  /  So,  if  a  leflbr  covenant  to  quiet  enjoyment  again  ft  tht 
lawful  let,  fuit,  entry,  &€•  of  himfelf,  his  heirs,  and  ai&gns, 
the  declaration  for  a  breach  of  the  covenant,  need  not  ex* 
prefsly  alledge  that  he  entered  claiming  title,  if  the  dif« 
turbance  complained  of  is  fuch  as.  clearly  appears  to  be  an 
^flertion  of  right. 

Cro.  lac.313.  On  a  covenant  that  A.  and  his  wife  Ihall  enjoy,  3c., a, 
breach  that  A.  was  oufted  is  fufficient. 

Uid  4t5.  However,  to  eftablilh  a  breach  of  covenant  for  quiet  en- 

joyment without  incumbrance  from  any  perfon,  the  plaintiff 
muft  (hew  a  lawful  incumbrance* 

Uid,  4ZI.  A  condition  that  the  leflee  {ball  not  moleQ,  vex,  &e. 

Cro.  Eiic.  914-  miy  copyholder,  is  not  broken  by  an  entry  on  the  pre- 
mifles  VI  et  armis  to  beat  him,  if  he  do  not  ouft  him  front 
bis  copyhold. 

IM  3x<»  A  covenant  in  a  leafe,  that  the  leflee  fliould  quietly  enjoy 

the  efiate  difcharged  from  tithes,  is  broken  by  a  fuit  for 
them,  after  the  expiration  of  the  term. 

s  Vest.  SX2.  But  where  in  covenant  for  quiet  enjoyment  the  breach 
afligned  was,  **  that  the  defendant  had  exhibited  a  bill  ia 
^  Chancery  againft  him  for  ploughing,  meadow,  and  ob- 
**  tained  an  injunfiion,  which  had  been  diflblved  with  20/. 
^  cofts  ;'*  on  demurrer,  this  was  held  to  be  no  breach  of 
covenant,  for  the  covenant  was  for  quiet  enjoyment,  and 
this  was  a  fuit  for  wafte. 

Where  a  covenant  >  is  founded  on  a  conveyance  of  an 
efiate  which  proves  to  be  void,  the  covenant  is  void  alfo. 

StfT.Ray&.s7.  Thus,  where  the  conveyance  was  **  a  grant  of  fo  much 
**  of  a  term  as  fliouId  be  unexpired  at.  the  death  of  AJ*' 
and  covenant  for  quiet  enjoyment,  and  bond  for  perform- 
ance of  covenants:  this  conve)'ance  being  void,  on  ac-^ 
count  of  the  uncertainty  of  the  time  when  the  term  was  to 
commence  and  end  [C0.  £fV.  456.]  the  covenants  were  ad» 
judged  to  be  void  as  they  depended  on  the  efiate. 

But 
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Btti  though  a  leafe  be  voidt  covenant  lies  in  certain  cafes 
for  a  breach  of  covenant  before  the  leafe  became  void. 

Thus,  upon  the  ftat.  iqEUz.  c.  ao.  of  leafes  made  by  Cr0.ElU.7S. 
parfons,  that  upon  non-reGdency  for  eighty  days  the  leafe 
(hall  be  void,  yet  it  was  adjudged,  that  where  a  parfon  made 
fttch  a  leafe  by  indenture,  in  which  were  divers  covenants 
on  the  leifee's  part,  and  after  the  leafe,  &c»  became  void  by 
non-refidency,  &c.  for  a  covenant  broken  before,  anafiion 
of  covenant  lay. 
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CHAPTER    XXI. 

Of  the  Remedies  for  Tenants  again/i  third 

Perfons. 

4 

■ 

S£CTioK  I.      Of  Diftrefs  for  Damage  Feafanty  and 

Refcous. 

Section  IL     Of  Trefpafs  far  immediate  Injuries  to 

his  Pojfeffion ;  and  Cafe  for  confe- 
quential  ones. 
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Section  I.    Of  Diftrefs  for  Damage  Feq/ant;  aniRtftous. 

F  the  enclofureSy  tic.  of  the  tenant  be  broken  down*  or 
his  land  injured  by  the  cattle,  CSc.  of  another  perfon,  he 
may  either  bring  an  a£lion  of  trefpafs  for  the  damage  done, 
or  he  may  tak^  the  cattle,  (3c.  as  a  diftrefs  damage  feafant; 
\\  Mod  663.  for  the  party  has  his  eleflion  of  the  two  remedies:  but  uCng 
one  of  them  is  an  utter  waiver  of  the  other,  as  the  ele&ion 
of  one  cannot  but  be  confidered  to  be  an  implied  rejefiion 
of  the  other ;  befide  that  nemo  debet  his  uexari  pro  eadem 
eaufa:  a  diftrefs,  therefore,  taken  damage  feafant,  as  long  as 
it  is  detained,  is  a  good  bar  to  trefpafs. 

If  a  beaft  has  done  more  damage  than  he  is  worth,  let  the 
injured  party  not  diftrain,  but  rather  take  his  afiion. 

This  ground  of  diftrefs  is  upon  the  principle  of  the  law 
of  recompence,  which  juftifies  the  party  in  retaining  that 
which  occafions  an  injtfry  to  his  ptoperty,  till  amends  be 
made  by  the  owner. 
la  Mod.  661.  Damage  feafant,  however,  is  the  firifieft  diftrefs  that  is, 
for  the  thing  diftrained  muft  be  taken  in  the  very  aQ,  for  if 
they  are  onc^  off,  though  on  frefli  purfuit,  you  cannot  dif- 
train  them :  this  diverCty  e^ifting  between  diftrefs  for  rent 
and  damage  feafant,  that  one  may  diftrain  any  cattle  he 
finds  on  the  premifles  for  rent,  but  in  the  other  cafe  they 
muft  be  actually  dobg  damage,  and  are  only  diftrainable 
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for  the  damage  they  are  then  doing  and  continuing;  for  if 
they  have  done  damage  to-day  and  gone  off,  and  come  again 
at  another  time  and  are  doing  damage,  and  are  taken  for 
that,  and  the  owner  tender  amends  for  that  damage,  the 
party  cannot  juftify  keeping  them  for  the  fir  ft  damage. 

Moreover,  if  ten  head  of  cattle  are  doing  damage,  one  IBU. 
cannot  take  one  of  them  and  keep  it  for  the  whole  damage, 
but  may  bring  trefpafs  for  the  reft. 

For  damage  feafant  one  may  diftrain  in  the  night,  other.  Co.LIc.  143. 
wife  it  may  be  the  beafts  will  be  gone  before  he  can  take 
them:  in  which  refpe£l,  this  diftrefs  differs  from  that  for 
rent,  or  rent-fervice,  whichmuft  be  in  the  day-time. 

If  the  diftrefs  be  ftolen  or  fet  at  large  by  a  ftranger,  the  "Mod. 660. 
diflrainer  (hall  not  be  anfwerable  for  it;  but  if  in  that  cafe, 
replevin  be  brought  and  an  elongatur  returned,  as  there 
rouft'be,  there  Qiall  be  a  withernam,  and  the  diflrainer  is 
liable  till  he  fhew  the  matter,  which  being  no  default  of  his 
will  fxcufe  him. 

If  tender  be  made  of  damages  before  the  taking,  the  tak- 
ing is  unlawful ; .  if  after  the  taking  and  before  impounding, 
then  the  detainer  after  is  unlawful ;  but  tender  comes  too 
late  after  the  impounding  to  make  either  the  taking  or  de- 
taining unlawful:  ftill,  however,  after  the  impounding,  the 
diflrainer  may  take  the  amends,  and  let  go  the  diftrefs  if 
he  pUafe*  .  . 

If  a  diftrefs  damage  feafant  efcape,  or  die,  without  any 
negle£l  of  the  diftrainer,  he  may  have  an  aflion  of  trefpafs 
againft  the  owner. 

In  trefpafs  quart  claufum  fregit^  the  defendant  pleaded,  Bull.  x.  p.  ti. 
that  the  plaintiff  diftrained  his  hog  damage  feafant  for  the 
fame  trefpafs;  the  plaintiff  replied,  that  the  hog  efcaped 
without  bis  confent,  and  that  he  was  not  fatisfied  for  the 
damage :  on  demurrer,  it  was  holden,  tha^t  the  a£lion 
would  not  lie,  though  it  was  admitted  that  if  the  diftrefs 
had  died,  the  a£lion  would  revive;  but  the  efcape  (unlefs 
die  contrary  be  fhewn)  was  the  fault  of  the  plaintiff. 


Of  Refcous. 

.   Refcous  is  where  the  owner,  or  other  perfon,  takes  away  Uid.  u, 
by  force  a  thing  diftrained  from  the  perfon  diftraining,  but 

the 
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the  perfon  mud  be  9£lually  in  pofleflion  of  the  thiog,  or 
eife  it  is  no  rercous;  as  if  a  man  come  to  make  a  diftrefs, 
and  he  be  difturbed  to  do  it:  but  the  party  may  bring  an 
a£lion  for  this  difturbance* 

!&/.  The  plaintiflf  ought  to  count  for  what  rent  or  fervices  be 

took  the  dillrefs,  and  the  defendant  may  traverfe  the  te- 
nure. 

0K</.  If  a  man  fend  his  fervant  to  diftrain  for  rent»  &c.  and 

refcous  be  made,  the  mailer  (hall  have  the  writ,  and  he 
may  join  in  the  writ  for  aflault  and  battery  of  the  fervant; 
for  both  are  torts. 

UU.  62.  If  the  defendant  plead  "  Not  guilty,"  which  x$  the  gene- 

ral iiTue,  he  cannot  give  in  evidence  non-tenure  of  the 
plaintiff  who  diftrained  for  rent,  but  he  ought  to  plead  it. 

jliv^  But  this  a£lion  is  rarely  brought  at  this  day,  but  a  fpecial 

aQion  on  the  cafe  in  which  non-tenure  might  l_may]  be 
given  in  evidence  on  the  general  ilTue* 

Vide  ante^  p.  298,  302,  3.  touching  fiat.  %W.ii  M.  c.5-. 
J.  4.  £?f. 

Section  IL     Of  Trefpafs  for  imrnediate  Injuries  to  the 

Tenant's  Poffejjion. 

nu  79.  Where  the  immediate  afl  itfelf  occafions  a  prejudice,  or 

is  an  injury  to  the  houfe,  land,  &c.  of  another,  trefpafs  in 
et  armis  will  lie. 
Cro.  jac  123.       This  is  a  poffeflbry  aSion ;  therefore,  whoever  is  in  pof- 
3Bur.K.  1563.  {•g(J;Q^  njay  maintain  an  a6lion  of  trefpafs  againft  a  wrong- 
doer to  his  poffeflion. 
j^.^^  Therefore,  where  a  party  being  entitled  under  a  Icafe 

I  Ld.  Raym.  from  the  Crown  to  the  fole  right  of  digging  lead  in  a  cer- 
tain diilri3,'to  the  foil  of  which  (he  had  no  right,  let  to 
the  plain.tiiff  all  her  right  fo  to  dig  during  her  term ;  upon 
his  bringing  trefpafs  on  the  cafe  againft  the  defendant  for 
taking  the  lead,  it  was  held  that,  being  in  pofleflion,  be 
fliould  have  brought  trefpafs  vi  et  armis ;  wherefore  be  was 
nonfuited. 
UiJ  1827  '  ^®»  trefpafs  vi  et  armis  lies  for  one  who  has  the  profits  of 
the  foil,  though  not  the  foil  itfelf;  as  herbagium^  paflura^ 
&c. 
It  lies  againft  a  wr'ong-doer,  even  though  the  tenet's 

pofleffion  be  void. 

Therefore, 
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Therefore,  one  in  pofleffion  oF  glebe  land  under  a  leafe^i  Saft*tft.»i«. 
void  by  ftat*  I3  EUz.  c*  so.  by  reafon  of  the  reflor's  non«*' 
refidence.  iQay  yet  maintain  trefpafs  upon  bis  pofleffion' 
agatnft  a  wrong-doer* 

Note.  Where  there  is  a  demife  of  premifies,  and  an  en-  3  ^<ip*  R-  7t« 
tire  rent  referved,  if  any  part  of  the  premifles  could  not  be 
legally  demifed,  the  whole  demife  ik  void. 

As  trefpafs  is  a  pofleflbry  a£lion,  and  pofleflion  is  fuf-  Cio.jac.i23« 
licient  to  maintain  it  againil  a  flranger,  no  fpecial  (itte 
need  be  made. 

Trefpafs  lies  againft  a  perfon  for  dxfiurbing  the  plaintiff  ^'^ 
in  the  profits  of  a  fair  by  erefiing  a  toll-booth,  without  fay* 
ing  quare  claufumfrtgU* 

The  flat.  16  £?  17  Car^  a.  fays,  that  if  in  an  aQion  of  tref- 
pafs  the  plaintiff  happen  to  omit  the  words  vi  ei  arms  or 
contra  pacem^  the  want  of  thofe  words  Qiall  not  vitiate  the 
declaration. 

If  there.is  lellee  for  life  or  years  of  lands,  the  lelfee  has  Erp.N.p.  3S4.* 
no  property  in  the  trees  growing  on  the  land,  and  even  if  ^  ^*  ^''* 
the  claufe  in  the  leafe  is  **  without  impeachment  of  wafle,'^ 
it  gives  no  property,  but  is  merely  an  exemption  from  an 
adion*  Yet  if  a  ftranger  cuts  down  any  trees,  the  leffee 
may  maintain  trefpafs,  but  he  (hall  not  recover  -damages  for 
the  value  of  the  trees,  becaufe  the  property  of  them  is  in 
him  in  reverfion ;  but  the  damages  (hall  be  for  cropping  and 
breaking  hisclofe,  and  perhaps  for  the  lofs  of  (hade,  &c» 

This  a£lion  alfo  lies  for  not  repairing  fences,  whereby  <  ^l^-  335* 
cattle  come  into  ground  of  the  tenant  and  do  damage. 

Every  man's  ground  is,  in  the  eye  of  the  law,  fenced;  10 Mod.  140. 
and  where  a  hedge  and  ditch  join  together,  in  whofe  ground 
or  fide  the  hedge  is,  to  the  owner  of  that  land  belongs  the 
keeping  of  the  fame  hedge  or  fence,  and  the  ditch  adjoining 
to  it  on  the  other  fide,  in  repair  and  fcoured. 

.Where  entry,  authority,  or  licenfe,  is  given  to  any  one  Bull.  N.  P.  81. 
by  the  law  and  Ue  ahufes  it,  he  will  be  a  trefpaffer  aif 
initio  i  but  where  it  is  given  by  the  party,  he  may  be  pu« 
niflied  for  the  abufe,  but  he  will  not  he  a  trefpaffer  at  initio* 

Wh^re  th(^  plaintiff  is  in  the  aflual  occupation  of  tbe  Peake'iR.  (7; 
clofe^  though  he  had  no  leg^l  title  whatever,  the  defendant 
cannot  <give  evidence  of  property  in  a  flranger  under  the 

.LI  general 
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general  i0ue:  but  wbere  bnd  is  not  in  tic  a£lual  yoflei&on 
of  anyperfon,  4S  commons  and  the  like,  the  defendant, 
on  {iich  iffue,  may  prove  the  Ugd  poflefliion  to  be  tn  a  third 
perfon. 

F.K.B.87.P. .     It  will  be  a  trefpafs*  if  a  man  wron^ully  enters  the 

Com.  big.  ttt.  houfe,  bnds,  or  tenenients  of  another  witlvput  bis  confent ; 

ticfpafi  (A.»0  3jnj  therefore  trefpafs  lies  ii  Jomo  fuofra^a.  So,  for  en- 
tering  his  m^lTuage  or  tenement.  Or  breaking  bis  clof^. 
Or  treading  down,  fpoiling,  eating,  (Sc.  his  hay  or  corn. 
Or  cutting  down  trees.  Or  hunting  in  his  clofe.  Or 
breaking  hedges  or  ditches.  Or  throwing  down  or  dif« 
turbing  the  fetting  of  his  fold.  Or  breaking  up  his  pond. 
So  if  a  man  enters  and  does  damage  to  another,  though  he 
does  not  keep  the  pofleflion ;  a;s  trefpafs  lies  quare  domum 
vclxlatifum  f regit. 

Bro.Trefp.456.  The  leffee  for  years,  after  his  leafeis  expired,  may  have 
a£lion  for  a  trefpafs  on  the  land  before  his  leafe  was  ended. 

II  Mo4»  sSi.        The  aQion  of  trefpafs  is  local. 

4T.R.S03,  '^^^  plaintiff  may  prove  trefpafs  at  any  time  before  the 

Buii.N  P.  86.  a£lion  brought,  though  it  be  before  pr  after  the  day  laid  in 
the  declaration.  But'  in  trefpafs  with  a  continuando^  the 
plaintiff  ought  to  confine  himfelf  to  the  time  in  the  decia* 
ration :  yet  he  may  waive  the  continuetndOf  and  prove  the 
trefpafs  on  any  day  before  the  a3ipn  brought,  or  he  may 
give  in  evidence  only  part  of  the  time  in  the  coniinuandc.-^ 
JJoU.  That  of  a£ls  which  terminate  in  themfeWes,  and 
once  done  cannot  be  ^done  again,  there  can  be  no  continue 
ando ;  as  hunting  or  killing  a  hare,  or  five  hares,  but  that 
ought  t9be  alledged,  ih^i  diperfis  diei us  ac  vicibus  between 
fuch  a  day  and  fuch  a  day,  he  killed  five  hares,  and  cut  and 
carried  away  twenty  trees.,  Where  trefpafs  is  l^d  in  conti** 
liuance  that  cannot  be  continued,  exception  ought  to  b^ 
taken  at  the  trial ,  for  he  ought  to  recover  but  for  one  tref- 
,  pais;  but  hunting  may  be  continued,  as  well  as  fpoiling. 
^nd  confuming  grafs, 

WiL  Whether  the  trefpafs  may  be  laid  with  a  continuando  or 

not,  depends  much  upon  the  doufideration  of  good  fenfe ; 
^%  where  trefpafs  is  brought  for  breaking  a  houfe  or  hedge, 
it  may  well  be  laid  with  a  continuando^  for  pulling  away 
every  brick  or  ftick  Is  a  breach:  but  if  the  declaration  be 

thai 
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that  the  defendant  threw  down  twenty  perches  of  hedg« 
conHnuanio  iranjgreffionem  pnediQam  from  fuch  a  day  to 
fueh  a  day,  this  muit  be  intended  of  a  prollernation  done  at 
the  firft  day,  and  therefore  wifl  be  ill  upon  demurrer  of 
judgment  by  default;  but  it  wilt  be  aided  by  verdi6l»  be* 
caufe  the  Court  will. intend  that  the  jury  gave  no  damage 
for  the  continuando.  ,         .  ,  *' 

So,  trefpafs  cannot  be  laid  of  loofe  chattels  with  a  conH"  /M 
nuando^  and  if  it  be  fo  laid  no  evidence  can  be  given  biSt 
of  the  taking  at  one  day;   and  ttierefore  in  trefpals  for 
mefne  procefs  it  ought  to  be  hid^  diverfis  ditbus  dc  xncibuL 
Where^feveral  trefpafles  are  laid  in  one  declaration/  conti*  "   " 

nuando  i^'an/grejiones  pr<zdi3as^  and  fome  of  them*  may  bi 
laid  with  a  continuando  and  fome  not,  after  verdi£F  the 
continuando  fliall  be  extended  only  to  the  trefpafles  which 
inay  be  laid  with  a  continuando^  So,  where  the  continuando 
18  impofllble,  the  Court  will  intend  that  no  damages  wero 
given  for  it. 

A  fpecial  judification  mud  be  of  matter  of  faSi,  and  not  6  Mo4. 4a 
of  record;  for  matter  of  record  mall  be  pleaded  even  by  an 
otficen 

Regularly,  indeed,  by  the  common  law,  matter  of  excufe  Tt^H^t Trail' 
or  juftification  muft  be  pleaded  fpecially ;  as  in  trefpafs  to,^^^ 
real  property,  a  licence ;  or  that  the  beafis  came  through 
the  plaintifiTs  hedge,  which  he  ought  to  have  repaired;  or 
by  reafon  of  a  rent-charge,  common,  or  the  like. 

A  juftification  in  trefpafs  muft,  it  is  faid,  anfwet  the 
whole  trefpafs  as  laid  in  the  declaration. 

Therefore,  where  trefpafs  was  for  going  over  the  plaiii-  ,j  Modi'aijL 
tiff's  clofe  with  horfes,  cows,  and  flieep,  and  the  defendant 
juftified,  that  he  had  a  way  for  horfes,  cows,  and  (heep,  and 
faid,  that  fuch  a  day  he  went  over  with  horfes,  upon  de- 
'murrer  it'Was  adjudged  iU|  for  it  was  a^  juftification  for 
horfes  only.  *     •  "^ 

In  trefpafs,  the  value  of  the  damages  muft  be  ftated  and  6 Moil  151. 

proved.  r      ....:.       •..  ^,^1  w 

Judgment  recovered  againft  another  for  the  fame  injury  Cr».Elii.  30. 
is  a  good  plea  in  bar  to  this  aflidn.     ""    '**  "  '    '     '    *  ''*' ' 

In  afltions  of  tort,  as  trefpafs,  ^c.  where  the  wrong  is  Tidd't  Ptaa« 
joint  ahdYeveraii  the  diftinftion'rcVms'Vo'Bfe'ihis;  that  ^'** 

LI  a  where 


5 1 «  Of  Trtfpafs  for  immfdiate  Itguries    [Chap.  XXI, 

Oftkjuig*  where  the  plea  of  one  of  the  defendants  is  fuch  as  flkws 
mmt^rndp^*  ihat  the  plaintiff  could  have  no  caqfe  of  adion  againft  any 
^^H^^  of  them,  there  if  this  plea  be  found  againft  the  plaintiff*  it 

Chall  operate  to  the  benefit  of  all  the  defendants*  and  the 
plaintiff  cannot  have  judgment  or  damages  againft  thofe  who 
let  judgment  go  by  default;  but  where  the  plea  merely 
operates  in  difcharge  of  the  party  pleading  it*  there  it  (ball 
not  operate  to  the  benefit  of  the  other  defendants,  but  notr 
vithftandiog  fuch  plea  be  found  againft  the  plaintiff,  he  (hall 
have  judgment  and  damages  againft  the  other  defendants* 
l>»^  Jf  there  be  a  demuner  to  part  and  an  iffue  upon  other 

party  or*  in  au  aQion  againft  feveral  defendants,  if  fome  of 
them  demur  and  others  plead  to  iffue.  the  jury  who  xxj  tb^ 
iffue  fliall  affefs  the  damages  for  the  whole*  or  againft  all 
the  defendants.  In  this  cafe*  if  the  iffue  h^  tried  before 
the  demurrer  is  argued*  the  damages  are  faid  to  be  contin* 
gent,  depending  upon  the  event  of  the  demurrer.  But 
where  the  iOue,  as  well  9s  the  deiQurrer*  goes  to  the  whole  ^ 
faufe  of  aQion,  the  damages  (ball  be  affeffed  upon  thq 
iffue*  and  not  upon  the  demurrer. 
W*  J5I-  Where  there  are  feveral  defendants  who  fever  iii  plead-* 

ing*  the  jqry  v^ho  try  the  fir  ft  iffue  fhall.  affefs  damagres 
|igainfta]I,  wi^b  a  ctffu  executio;  and  the  other  defendants* 
if  found  guilty,  (hall  be  contftbutpry  to  thofe  damages. 
In  trefpj^fs  againft  feveral  defendanfs  who  join  in  pleading* 
if  the  jury  on  tbe  tri^l  find  them  ^1  joiptly  guilty*  they  can- 
not affefs  feveral  damages,  fiut  they  may  fipd  foipe  of  them 
guilty  and  «|cquit  others ;  in  which  c^ife  the  damages  can  be 
^fieffed  ?g9inft  t)iofe  only  who  are  found  guilty:  or  they 
fnay  find  fome  of  the  defendants  guilty  of  the  whole  tref* 
pafs*  and  others  of  part  only ;  or  fome  of  them  guilty  of 
partf  or  at  pne  time*  a|id  the  reft  guilty  of  other  part,*  or 
^t  another  time ;  in  either  of  which  cafef *  they  may  affeft 
feveral  dazpages* 
JU.^^  Alfpt  where  in  an  a£)ion  againft  feveral  defendants  thf 

jury  by  pifta)ie  bav^  affeffed  feveral  dumag^i*  tbe  plaintiff 
may  cure  it*  hy  entering  a  nolle  pr^ftqti^  as  to  one  of  the 
defendants*  and  taking  judgment  againft  the  others;  or  he 
may  entf r  ^  temfiiiHr  ^  tQ  the  leffer  4fMnages ;  or*  even 

Wi^oi^ 
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without  entering  a  rtmiitiiuir^  he  may  take  judgtflent  againft 
all  the  defendanu  for  the  p€h\^  damages. 

Where  the  jury  open  the  trial  of  an  iflue  hatre  omht^d  IM. 
to  afTefi  the  damages,  the  omif&Oti  may  in  cerutn  cafes  be 
fupplied  by  writ  of  enquiry^  Where  they  give  greater 
damages  than  the  plaintiff  has  declared  for,  it  may  be 
cored  by  entering  a  remittitur  of  the  furplus  before  judg* 
>inent« 

As  to  colls,  the  ftat.  2fl  &  23  Car.  2.  c.  9.  enada  "  That  Cftk  C^. 
in  all  aClions  of  tr^fpals,  wherein  At  Judge^  at  the  trial 
of  the  caofe^  Ihall  not  find  and  certify,  under  bis  hand, 
opon  the  back  of  the  record,  that  the  freehold  or  title 
*'  of  the  land  mentsoned  in  the  plaintiff's  declaration  was 
**  chiefly  in  qoeftion  \  the  pl^intiS^  in  cafe  the  jury  (hall 
**  find  ihe  damages  to  be  under  the  valne  of  forty  fliilltngs, 
**  (hall  not  recover  or  obtain  more  cofis  of  fait  than  the 
**  damages  fo  found  Ihall  amount  unto«" 

The  cooftrufiion  of  this  ftatiMe,  which  noW  prevails,  is  ^^^  ^^ 
that  the  ftatute  is  confined  to  aftiona  of  a&ult  and  battery, 
(which  a&ioo  is  coitiprifed  in  it)  and  afiions  for  kcal  tnrf- 
paffes,  wherein  it  is  poffible  for  the  Judge  to  certify  that 
the  freehold  or  title  of  the  land  was  chiefly  in  queftion. 
In  anions,  therefore*  for  local  trefpaffes,  the  ftatute  applies,  ^ 
whenever  an  injury  is  done  to  the  freehold,  or  to  any  thing  |^ 

growing  upon  or  affixed  to  the  freehold :  and  in  a  modern 
cafe  it  was  carried  fiill  furtlier.<-^That  was  an  afUoo  of  d^v.  77^. 
Uefpafs  quare  tlaufumfregit ;  the  fivft  count  flated,  that  the 
defendants  broke  and  entered  the  dofe  of  the  plaintiffs,  and 
the  grafs  of  the  plaintiffs  there  then  growing,  with  the  feet 
in  walking,  trod  down,  fpoiled,-  and  confumed,  and  dug 
up  and  got  divers  large  quantities  of  turf,  peat,  fods,  faeaifi, 
fiones,  foil,  and  earth  of  the  plaintiffs,  in  and  upon  the 
place  in  which,  &c.  and  took  and  carried  away  the  fame^ 
and  converted  and  difpofcd  of  the  fame  to  their  owil  ufe. 
Another  count  was  upon  a  fimilar  trefpafs  in  another  clofe. 
The  defendants  pleaded  the  gener^  iffue  to  the  wholt  de« 
daration,  and  two  fpecial  pleas  to  the  fecond  count.  On  the 
trial,  a  verdi£l  was  found  for  the  plaintifis  on  the  ganexal 
iffue,  with  one  {hilling  damages ;  and  for  the  df  fendaiOta 
on  the  fpecial  pkas ;  .  and  the  jvdge  had  not  ficriified. 

L  1  3  Per 
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per  Lord  Mansfield — **  The  queftion  oa  this  record  is, 
.  '*  iwh^tber  the  plaintiSs  vtt  entitled  to  any  more  cofts  than 
daioages  under  the  fiat,  da  tS  23  C  a*  c.  9*  ?  There  is  a 
poszle  and  perplexity  in  the  cafes  oa  this  part  of  the 
^  ftatute,  and  a  jumble  in  the  reports;  aiid  as  the  queilion 
*'  is  a  general  one,  we  thought, it  proper  to  confult  all  the 
**  Judges ;  and  they  are  all  of  opinion,  that  this  xrafe  :is 
*'  within  the  ftatnte,  and  that  tb^  plaintiflFs  ought  to  have 
**  no  more  cofts  tban  damages.    You  will  obferve,  thtit 
**  what  has  been  called  an  afp$rtavit  \jx  this  declaration  is' a 
mode  or  qualification  of  the  iiijuty  done  to  the  fend* 
The  trefpafs  is  laid  to  have  been  commuted  oh  the  land 
by  digging,  &r.  and  the  afporiamt  as  part  of  the  faft^e 
aft,  and  on  the  trial  of  the  iffue»  the  freehold  certainly 
might  have  come  in  queftion.    This  is  cVearly  diftin- 
guiihable  from  an  afp$rtatni  of  perfonal  properly^  where 
the  freehold  cannot  come  in  qbeftion,  and  which  there- 
*Vfore  is  not  within  the  Afi.    Thus  after  trees  are  cht 
V  down,  and  thereby  ievered  trom  the  freehofd,  ifafref* 
*^paQer  comes  and*  carries  them  away,   tbat  cafe  is  not 
'*  witl^in  the  ftatute,  becaufe  the  freehold  cannot  come  In 
.  ••  qoeflion :  here  it  might." 
Titfdftpnft.  .      Where  an  injury  is  done  to  a  perfonal  chattel^  it  is  not 
^50*  within  the  ftatute ;  nor  where  an  injury  to  a  perfonal  chat- 

tel is  laid,  in  the  fame  declaration,  with  alFault  and  battery^ 
or  a  local  trefpafs;  confequently,  in  thefe  cafes,  though 
the  damage  be  under  forty  {hillings,  the  plaintifTis  intitled 
td  full  cofts,  with  a  certiHcate. — But  then  it  rouft  be  a  fi/b- 
Aanlive  and  independent' injury;  for  where  it  is  laid  or 
proved  merely  in  aggravation  of  damages,  as  a  linode  or 
.  qualification  of  the  aifaiil^t  and  battery,  or  local  trefpafs,  or 
,  thtfe  is  a  verdi£l  for  the  defendant  upon  tliat  part  of  the 
declaration  which  charges  him  with  an  injury  to  a  perfonal 
chattel ;  it  is  within  the  ftatute. 

l%e  certificate  required  by  this  ftatute  need  not;  it  feems, 
t)(f  granted  at  the  trial  of  the  caufe.^^The  award  of  an  arbi- 
tratok*  is  not  tantamount  to  a  Judge's  certificate  under 'this 
<  ftatute; 

The  flat.  ^&  sjr.&  Mi  c.  93.  s*  xo..  after  reciting  that 
"*jfreat  mifchiefs  enfue  by  inferior  tradefmen,  apprentices, 
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and  other  diflblute  perfons,  negie&Tn^  their  trajles^tid  em- 
ployments, who  follow  hunting,  fifliing,  and  other  game, 
\o  the  rain  of  themfelves  atid  damage  of  their  nefghbdhrs, 
ena£ls,  *'  That  if  any  fuch  ^erfon  fliall  prefume  to  bunt, 
hawk,  fiOi,  or  fowl,  (unlefs  in  company  with  the  matter 
of  fuch  apprentice,  duly  qualified  by  law,)  fuch  perfofi 
(hall  be  fubje£l:  to  the  penalties  of  this  A3,  and  (hall  or 
may  be  fued  or  profecuted  for  his  Wilftfl  trefpafs,  in  fuch 
his  coming  on  any  perfon's  land ;  and  if  found  guilty 
thereof,  the  plaintiff  fliall  not  only  recover  his  damages 
thereby  fullained,  but  his  full  CoAs  of  fuit;  any  former 
*"  law  to  the  contrary  notwithftandin^,"  The  worJI  liid.  554. 
•*  inferior  tradefmen  **  extend,  It  Teems,  to  every  tradef- 
man  not  qualified  to  kill  game:  but  this  was  doubted  in  a 
fubfequent  cafe,  wherein  the  Judges  wt;re  divided  in  opi« 
nion  upon  the  quellion,  whether  a  furgedn  and  apothecary 
Ihould  be  confidered  as  an  inferior  tradefmen. 

So,  by  the  ftat.  8  fi?  9  W^.  3.  c.  11.  j.  4.  for  the  preven- 
tion of  wilful  and  malicious  ttelpiifies,  it  is  ^naEled,  "  That 
in  all  aftions  of  trefpaft,  to  be  commenced  or  profecuted 
in  any  of  liii  Majefty's  tourts  of  record  at  Wtjlminfltr^ 
•*  wherein  ix  the  trial  of  the  caufe  it  (hall  appear,  and  be 
*•  certified  by  the  Judge  under  his  hand,  upon  the  back  of 
■•*  the  record,  thit  the  trcifpafs,  upon  which  any  defendant  ^ 
(hall  be  found  guilty,  was  wilful' and  malicious,  the 
plaintiff  (hall  recover  not  otily  his  damages,  but  his  full 
coils  of  fuit;  any  former  law  to  the  contrary  notwiih- 
ftanding.**  The  certificate,  required  by  this  (tatti(e,need  UH.  655. 
not  be  granted  at  the  trial  of  the  caufe;  and  it  isfaid,  thsrt 
the  (latute  extends  to  every  trefpafs,  that  is  not  accidental 
as  well  as  trifling ;  cafes  ^sire  however  to  the  contrary. 

Where  ihc  declaration  conMs  of  feveral  counts,  the  lya, 
plaintiff  in  the<:)ourt  of  K.  B.  is  only  entitled  to  the  coils 
of  fuch  as  are 'found  for  hint ;  and  neither  pdrty  is  allowed 
the  cofts  of  thofe  which  are  found  for«  the  defendant. 
Where  thb  plaimiff's  -declaration  cOnGfied  of  t,wo  counts, 
to  one  of  which  the  defendant  pleaded  the  general  iffue, 
'which  was  found  for  the  plaintiff,  and  \o  the  other  a  juRi* 
fication,  to  which  the  plaintiff  'denHirred,    and  judgmcift 
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lyas  thereupon  given  for  the  defendant;  tlie  Court  agreed 
that  the  defendant  could  have  no  cofts  upon  the  demurrer. 
•--But  if  jtbere  be  two  dtftinCl  caufes  of  action,  in  two  fepa- 
rate  counts,  and  at  to  one  the  defendant  fufiers  judgment 
to  go  by  default,  and  as  to  the  other  ukes  ifTue,  and  obtains 
^  verdifi.  he  is  entitled  to  judgment  for  his  cofis  on  the 
latter  count,  potwithftanding  the  plaintiff  is  entitled  to 
judgment  and  cofts  on  the  firft  count. 

Of  Trtfpafs  on  the  Ca/i. 

For  injuries  to  his  pofleflion,  an  a£lion  on  tlie  cafe  will 
%lfo  lie  in  moft  cafes  where  trefpafs  would  be  maiutainabl«, 
and  in  others  where  it  would  not. 
tuti.  N.  P.  74-       An  aftion  on  the  cafe  lies  for  confequential   damages 
1401.'   *^"^'    where  the  aft  itfelf  is  not  an  injury.    It  is  now  indeed  a 
fettled  diftindion,  that  where  the  immediate  a£l  itfelf  oc- 
cafions  a  prejudice,  or  is  an  injury  to  the  plaintiff's  perfon, 
houfe,  land,  &c»  trefpafs  vi  tt  armis  will  lie ;  but  where 
the  a£l  itfelf  is  not  an  injury,  but  a  confequence  from  that 
afi  is  prejudicial  to  the  plaintiff's  perfon,  houfe,  land,  &c. 
trefpafs  vi  €t  armis  will  not  lie,  but  the  proper  remedy  is 
I  Stt.  6j5.        an  afiion  on  the  cafe.    The  difference,  therefore,  between 
trefpals  and  cafe  is,  that  in  trefpafs  the  plaintiff  complaios 
of  an  immediate  wrong,  and  in  cafe,  of  a  wrong  that  is  the 
confequence  of  another  a£L 
t  td.  Itayau         Fixing  a  fpout,  therefore,  fo  as  to  difcharge  water  upon 
'399*  the  land  of  another,  is  only  confeqnentially  injurious,  and 

the  party  who  fuAains  the  damage  muft  bring  cafe  in  order 
to  get  a  compenfation. 

Bull.  K.P.  74.  ^^»  ^^^  i'^'^  ^^^  ought  to  endofe  againft  my  land,  do 
not  enclofe,  whereby  the  cattle  of  his  tenants  enter  into  my 
land,  and  do  damage  to  me,  I  may  have  this  remedy. 

4  Mod.  tit.  In  ^n  aAion  on  the  cafe  by  a  leflee  for  years  againft  the 

owner  of  the  adjoining  houfe,  for  not  repairing  a  party- 
wall,  by  which  the  plaintiff's  houfe  was  damaged,  it  is  not 
neceffary  to  ftate  that  he  was  botmd  by  prefcription  to  re- 
pair the  wall ;  it  is  fufficient  to  declare  that  he  was  pof- 
feffed  of  a  meffuage  for  a  certain  number  of  /ears,  and 
that  the  defendant  ought  to  repair  the  walU 
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NoU*  If  the  owner  of  ahoofe  is  bound  to  repair  it.  he  sH.Bi.R.349. 
mid  not  the  occupier  is  liable  to  an  a&ion  on  the  cafe  for  an  3  T^Rf'/^d!' 
injury- fuftained  by  a  ftranger  from  the  want  of  repair. 

But   an  afiion  on  the  cafe  for  not  repairing   fences,  4T.R.31S. 
.whereby  another  party  is  damnified,  can  only  be  maintained 
againft  the  occupier,  and  not  againft  the  owner  of  the  fee, 
who  is  not- in  pofleflion* 

,    In  an  afiion  for  ftopping  the  plaintiff'a  lights,  it  is  fuf-  ^|^^  „^ 
ficicot  to  declare  Uiat  he  was  poQefled  of  fuch'  a  mefluage 
for  years  and  had  and  ought  to  have  fuch  lights,  without 
ftating  that  ^e  mefluage  and  lights  were  antient. 

It  lies  for  damage  done  to  the  plaintiff's  colliery,  by  what  ^^^^  di^  ^^^ 
the  defeodam  has  done  in  his  own  colliery,  within  his  own  ^^^  ^^ 
foil,  though  fcveral  other  colleriet  lie  between  them ;  and 
trefpafs  vi  tt  armis  does  not  lie,  for  the  damage  is  not  im- 
mediate, but  confequential* 

Cafe  does  not  lie  for  a  mere  trefpafs;  as,  for  pulling  iiu^  (b.6.) 
down  a  wall,  and  taking  off  the  tiles  from  a  honfe;  unleis 
it  be  alledged,  that  the  timber  was  thereby  rotted.  - 

Cafe  lies  for  breaking  the  fences  of  a  third  perfon, 
whereby  my  cattle  efcape  into  his  land  and  are  diftrained.      m, 

A  poffeffory  right  is  fufficient  to  maintain  an  a6lion  of  *    ..  ^ 

r     r  r     \        r^  in  r     r        a  IO  Mod.  15. 

trefpafst  or  cafe,  though  not  a  replevin.    But  trefpafs  and  t  Ld.  Raya* 
cafe  cannot  be  joined,  for  the  judgments  di&r;  that  in  |^ Mod.  233. 
trefpafs  being  a  capiatur ;  and  that  in  cafe,  though  pi  tt 
armis^  a  mifcecordia* 

As  this  afiion  arifes  from  the  fpecial  damage,  any  thing  BaU.K.P.  7!. 
may  be  given  ia  evidence  on  the  general  iffue  that  deftroys 
the  right  of  afiion. 

A  declaration  for  ftopping  up  a  watercourfe,  without  ,  ^a.  Ray m. 
(hewing  how,  is  bad  upon  demurrer:  but  unobjefiionable  4^** 
after  verdifi. 

Cafe  lies  againft  the  proprietor  of  tithes  for  not  taking  3  ^^^  jg^.. 
them  away ;  but  trefpafs  tn  ti  armis  will  not ;  becaufe  it  "^ 

is  only  a  non-feafance  and  not  a  mal-feafance.    The  de- 
claration may  fiate  that  the  plaintiff  fet  out  the  tithes,  and 
the' defendant  refufed  to  take  them  away:  or  the  plaintiff  itd.Rayiii, 
may  declare  with  a  per  quod  the  grafs  did  not  ^row  where  *^'  '* 
the  tithes  lay,  and  he  could  not  put  his  cattle  into  the  dofe 
to  depafturt  the  refidue  of  the  grafs,  lefi^  they  fliould  hurt 
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the  tithes;  \ik  though  the  proprietor  oF  Htbei  does  not 
moove  them  in  convenient  time,  the  owfier  of  de  land 
cannot  pat  in  hts  cattle  and  cat  them,  for  to  permit  him,  if 
the  corn  be  hot  removed  at  the  day;  to  put  in  hii  cattle  and 
-  «at  all  the  corn,  would  be  a  much  greater  loft  to  the  parfbo 
than  that  which  the  plaintiff  hath  fuftained  by  the 'coniJmi' 
ance  of  the  com  upon  the  land,  befidei  ttMt  it  ia  much 
more  rearonahle  to  permit  the  plaintiff  to  bring  an  a^on 
againfl  tbe'parron,  and  To  the  Court  to  be  the  judge  of  thfe 
reafonableaefi  of  the  time,  and  (hat  the  recofnpence  be 

tT.R.  Ti.      proportionable  to  the  loft  fuftained In  fucfa  :>  cafe,  the 

owner's  TemedT'  it  either  by  diftrefs  or  d&ion.   ' 
3Ef^B.3t.       Cafe  witi  not  lie  afjaln'ft  a  parfim  for  not  taktngaway  bi's 
■tithe,  nnlcft  they  have  been  properly  fet  out : 'it  is,  there* 
Tore,  riot  maintainable'  for  not  taking  tiway  tithfc  of  hay 
where  it  was  not  fet  out  in  fwafhe. 

For  other  points  refpeOing  this  aQibn,  we  refer  oar 
rekders  io  p.  444. 
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Of  tke  Poars^Rate, 


■  1 

TH  £  foundation  of  the  Poor  Laws  was  laid  by  tht 
,  fiat*  43  £liz»  c.  2.  which  was  paflied  for  the  beft  of 
purpofes,  namely,  to  compel  the  idle  to  be  indnftrious, 
and  to  relieve  the  wants  of  the  unfortunate,  and  afford  them 
thofe  comforts  which  they  are  difabled  to  procure  from 
infirmity  or  age ;  though  from  negle£l  and  abufe,  its  provi- 
fions,:  and  thofe  of  many  other  Afls  palTed  for  the  fame 
purpofe,  are  in  a  great  meafure  fruflrated.  By  Sefi.  i.  of 
the  fiat.  6f  Eliz.  it  is  eda£led,  **  That  the  churchwardens  of 
^very  parifli,  and  foilr,  three,  or  two  fubfiantial  houfe- 
holders  ther«,  as  (hall  be  thought  meet,  having  i^fpeft 
to  the  proportion .  and  greatnefs  of  the  famcparifli  and 
parifhes,  to  be  nominated  yearly  in  Eajier  week»  or  within 
one  month  after  Eafier^  under  the  hand  and.fcal  of  ty/^o 
or  more- Juftices  of  the  Peace  in'the  fame  county;  whereof 
one  to  be  of  the  Qu^rum^  dwelling  in  or  near  the  fame 
pariQi  or  divifioa  where  the  fame  patifli  doth  lie,,  fliall 
be  called  Overfeers  of  the  Cpor  of  the  fame  parilb:  And 
they,  or  the  greater  part  of  them,  fliall  take  prder  from 
time  to  tiipe,  by  and  with  the 'ConTent.of,  two. or  more 
**  fuch  Juilices  of  the  Peace  as,  is  aforefaid,.  for  fettioglo 
work  the  children  of  all  fuch  whofe  parenl^  (ball  not,  by 
the  faid  churchwardens- 4nd  overfeer^,  or  the : greater 
part  of  them,  be  thought  able  to  keep  andmaintarin  tfiem, 
*'  and  ttfie  no  ordinary  and  daily  trade  of  lifeto  get  their 
livings  by:  And  alfo  to  raife  weekly  or  otherwife  {by 
taxation  of  every  inh(iittant tf^rton,  vicar«  and  other, 
and  of  every  occupier  of  lands,  houfes*  tithes  impropriate^ 
propriations  oi  tithes*  coal-mines,  or  faieable  under* 
woods*  in  the  faid  pariOi*  in  fuch  competent  fum  and 
fumf  of  money  as  they  (hall  think  fit)  a  convenient  fiock 
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••  of  ftax,  hctnp,  wool,  thread,  Iron,  and  other  neceSarf 
**  ware  and  ftuff,  to  fet  the  poor  on  work :  And  alfo  com* 
**  petent  fomt  of  money  for  and  towards  the  neceflary  re« 
**  lief  of  the  lanie,  impotent,  old,  blind,  and  foch  other 
^  among  them«  being  poor,  and  not  able  to  work,  and  alfo 

for  the  putting  out  fuch  children  to  be  apprentices,-  to  be 

gathered  out  of  the  fame|>arifii,  according  toxbe  ability 
**  of  the  fame  pari(fa,  and  to  do  and  execute  all  other  things 
*'  as  well  for  the  difpofing  of  the  faid  (lock,  as  otherwile 
'*  concerning  the  preroilTeft,  as  to  theih  (hall  feem  conve- 
•*  nicnt.** 

Sefl.  4.  *'  It  (hall  be  lawful,  as  well  for  the  prefenC  as 
'*  fubfequent  churchwardens  and  overfeers,  or  any  of  them, 
••  by  warrant  from  any  two  fuch  Juftices  of  Peace  as  is 
••  aforefaid,  to  levy  as  well  the  faid  fums  of  money  and  all 
••  arrearages,  of  every  one  that  (hall  refufe  to  contribute 
••  according  as  they  (hall  be  wSttttA,  by  diftrefs  and  fale  of 
'*  the  o(render*s  goods,  as  the  fums  of  money  or  flock  which 
**  (hall  be  behind  upon  any  aceouni  to  be  made  as  afore- 
^  (aid,  rendering  to  the  parties  the  overplus;  and  indefeft 
**  of  fuch  diftrefs,  it  Ihall  be  lawful  for  any  two  fuch  JuA 
'*  tices  of  the  Peace  to  commit  him  or  them  to  the  common 
••  goal  of  the  county,  there  to  remain  without  bail  or  main* 
••  prife,  until  payment  of  the  faid  fum,  arrearages,  and 
"  flock :  And  the  (aid  Juftices  of  the  Peace,  or  any  of 
"  them,  to  fend  to  the  houfe  of  correAion  or  common 
'*  goal  fttch  as  fliall  not  employ  themfielves  to  work,  being 
«*  appointed  thereunto  as  aforefaid ;  and  alfo  any  fuch  two 
•«  Juftices  of  Peace  to  commit  to  the  faid  prifon  twry  one 
*'  of  the  faid  churchwardens  and  overfeers  who  (hall  x«fufe 
••  to  account,  there  to  remain  without  bail  or  mainprife, 
**  until  be  have  made  a  true  accoum,  and  fatisfied  and  paid 
**  fo  much  as  upon  the  faid  account  fliall  be  remaining  in 
•«  his  hands/' 

Sea  19.  enaas  "  That  if  any  aftton  of  trefpafs  or  other  , 
*•  fait  Ihall  happen  to  be  attempted  and  brought  againft  any 
"  perfon  or  perfons,  for  taking  of  any  diftrefs,  making  of 
••  any  fale,  or  any  other  thing  doing,  by  authority  of  thia 
••  prefent  Aft,  the  defendant  or  defendants,  in  any  fuch 
^  afiion  or  fuit,  (hall  and  may  either  plead'  not  guilty,  or 
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'*  otherwife  make  avowry,  cognifance,  or  jufiification  for 
the  taking  df  the  faid  diftrefles,  making  of  fale^  or  other 
thing  doing  by  virtue  of  this  A3,  alledging  in  fuch 
*'  avowry,  &c.  that  the  faid  diftre&t  fale,  trefpafs,  or  other 
thing*  whereof  the  plaintiff  or  plaintiffs  complained,  was 
done  by  authority  of  this  A£l,  and  according  to  the 
tenor,  purport,  and  effeA  of  this  Ad,  without  any  ex- 
preffing  or  rehearfal  of  any  other  matter  or  circumflance 
**  contained  in  this  prefem  AQ :  to  which  avowry,  cogni- 
**  fance,  or  juftification,  the  plaintiff  Ihall  be  admitted  to 
''  reply.  That  the  defendant  did  take  the  faid  diftrefs,  made 
f^^the  faid  fale,  or  did  any  other  a£l  or  trefpafs  fuppofed  in 
'*  his  declaration,  of  his  own  wrong,  without  any  fuch 
**  caufe  alledged  by  the  faid  defendant:  whereupon  the  iOue 
**  in  every  fuch  afiion  (hail  be  joined,  to  be  tried  by  ver^* 
**  di£l  of  twelve  men,  and  not  otherwife,  as  is  accuflomed  in 
other  perfpnal  a£lions :  And  upon  the  trial  of  that  iffue 
the  whole  matter  to  be  given  on  both  parties  in  evidence, 
'•  according  to  the  very  truth  of  the  fame,  and  after  fuch 
"  iffue  tried  for  the  defendant,  or  nonfuit  of  the  plaintiff 
**  after  appearance,  the  fame  defendant  to  recover  treble 
^*  damages,  by  reafon  his  wrongful  vexation  in  that  behalf, 
^  with  his  coils  alfo  in  that  part  fuftained,  and  that  to^be 
affeffed  by  the  fame  jury,  or  writ  to  enquire  of  the-  da. 
mages,  as  the  fame  Ihall  require.,*' 
Overfeers  may  be  appointed  at  any  time  of  the  year.  «  $(,.  utt. 
The  flatute  extends  to  extra  parochial  places.  g  ^^ 

The  occupier  of  land  is  rateable  to  tbe  poor,  and  it  is  ,  x.  r.  tar 
immaterial  by  what  tenure  he  holds  it,  or  whether  he  lias  7  T.  R  sf^ 
any  title,  or  not:  for  if  a  diffeifor  obtain  pofleflion  of  land, 
be  is  rateable  as  the  occupier  of  it. 

The  poors- rate  is  not  a  tax  on  the  ]and»  but  a  perfonal  cowp.45s. 
charge  in  refpefi  of  the  land. — In  general «  the  farmer  or 
occupier,  and  not  the  landlord^  is  liable  to  this  tfx* 

£very  inhabitant  ought  to  be  rated  according  to  the  pre-  ir.  R.  155, 
Cent  Value  of  his  eflate,  whether  it  continue  of  tbe  fame 
iralue  as  when  be  purchafed  it,  or  be  rendered  more  vain- 
Mfi  by  tbe  improvements  which  he  has  made  on  it.    If  a 
perfoo  phook  to  keep  bis  property  in  money»  and  tbe  faQ 
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of  bis  poffefliogit  be  clearly  proved,  he  is  rateable  for  that : 
but  if  he  prefer  uflng  it  in  the  melioration  pi  an  efiaie  or 
Qtb^r  property,  he  is  rateable  for  the  fame  in  another  (faape, 
Suppofe  a  perfon  h^s  a  fmall  piece  of  land  in  the  heart  of  a 
I  town,  which  is  ooly  of  fmattl  value,  and  he  afterwards 
build  on  it,  he  inuft  be  rated  to  ^he  poor  according  to  its 
improved  vi^lue  w^th  th^  building  upon  the  land. — In  (hort, 
in  whatever  way  the  owner  makes  his  eftate  more  valuable, 
be  is  liable  to  contribute  to  the  relief  of  the  poor  in  pro- 
portion to  tha^  improved  eftate. 

So,  perfonal  property,  if  vifible,  and  yielding  a  certain 
annual  permanent  profit,  is  rateable. 

I T.  JL  7*7-  The  bare  pofleflion  of  perfonal  property  is  evidence  from 

whence  the  Juftices  may  dra^  the  conclufion  that  the  pof. 
feflbr  Qipuld  b^  rated;  and  the  circumftance  of  a  perfon 's 
bavinflr  been  rated  for  his  ftock  in  trade  one  year  is  prima 
facie  evidence  that  it  is  produQive  the  next  year ;  and  if 
not  contradicted  by  other  evidence,  is  fufficient  to  warrant 
the  Juftices  to  decide  that  it  (hould  be  then  rated. 

5T.R,5S7.  The  Court  is  not  precluded,  by  (he  Seflions  ftating  in 

the  cafe  "  that  the  party  r^ted  is  the  occupier,"  from  exa- 
mining  into  the  propriety  of  that  concluGon,  if  the  Seflions 
alfo  ftate  all  the  circumftances  of  the  cafe,  and  deHre  to 
have  the  opinion  of  the  fuperior  Court  uppn  the  whole.— 

3  T.R.  497.       Where,  however,  the  Seflions  found  that  the  matter  gunner 

at  Seafori  was  the  "  occupier"  of  the  battery-houfe  there, 
which  was  the  property  of  the  Crown,  and  from  whence 
'  he  was  removeable  atpleafure:  it  was  held  that  the  ^<? 
found,  of  his  being  "  the  pccupicr,"  precluded  any  other 
queftion,  and  fixed  his  liability  to  be  rated, 
ft  Ld  Raynu         A  farmer,  it  has  been  jaid,  is  not  rateable  for  his  flock : 

4  Bur.  1439.  The  poors-rate  muft  be  charged  upon  the  occupiers.    Jn 

1063?  "^^*      *^  ^^^^  ^^  ^*'  ^^^^'^  Hpfpital,  an4  of  Ckel/ea  Hofpitar, 
X  Bi.  R.  150.  i*c.  the  ofl&ccrs  were  rateajble  as  occiipiers.    The  corporation  of 

London  ar^not  4efa8o  the  occupiers  p(  St.  BarthQlomew*% 
Hofpital ;  t^e  poor  are  occupiers ;  but  they  aire  not  rate- 
a!?lj:. — ^Tbe  general  rule  9f  law  m\i&  be  followed.  That 
rule  is.  *'  That  you  muft  find  an  occupier  ^o  be  rated. 

'    The 
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The  poor  people  cannot  be  rated  at  all :  the  fervant$  cannot 
be  rated  as  occupiers;  nor  can  the  corporation  be  charge4 
as  occupiers* 

for  properly  is  not  rateable  to  the  popr«  unlefs  tber^  h^  4T.R.  73^ 
fome  perfon  in  the  beneficial  occypationi  of  it.  . 

Therefore,  the  truQees  of  a  Quakers  mcptipg-houfc,  o^  cT.RrV-  ^ 
vhich  no  profit  is  made  by  the  pews,  fi?f .  arc  not  rateable^  '  ^ 
So,  a  perfon  employed  by  the  Philanthropic  Society  to  fu^ 
perintend  the  children  at  annual  wages,  under  an  agreement 
that  he  fliall  have  "  a  dwelling^hovifp  free  fron^  t^fs,  f^c." 
with  certain  other  perquifitcs,  and  who  may  be  difmifled  a^ 
a  minute's  warning  on  receiving  three  month's  wageS|  is 
not  rateable  as  the  occupier  of  the  boufe  provided  by  the 
Society,  (he  having  no  di(lin£l^  apartment  in  the  houfe  but 
a  bed-chamber,  and  her  family  not  being  allowed  to  live 
there. 

But  the  mailer  of  a  free-fchool,  appointed  by  the  minif-  6T.R.  ni- 
ter and  inhabitants  of  the  parUh  under  a  charitable  truft, 
whereby  a  houfe,  garden,  &c.  were  affigned  *•  for  the  ha- 
**  bitation  and  ufe  of  the  mafter  and  his  family,  freely  with« 
"  out  payment'of  any  rent,  income,  gift,  fum  of  money,  or 
''  other  allowance,  whatfoever,"  for  teaching  ten  poor  boys 
of  the  inhabitants,  is  rateable  for  his  occupation  of  the 
fame :  for  it  is  not  like  the  cafe  of  an  exemption  by  A&  of 
Parliament,  by  which  the  legiflature  had  a  right  to  bind 
every  perfon ;  for  here  the  party  was  appeimed  by  deed, 
and  only  thofe  who  are  parties  to  a  deed  are  bound  by  it. 

If  the  owner  of  a  houfe  occupy  part  of  it,  he  is  liable  to  47.  R.477. 
be  rated  for  the  whol^  j  unlefs  there  be  a  diftinft  occupation 
of  the  rell  by  fome  other  perfon. 

A  houfe  and  engine  for  carding  cotton,  which  are  rented  z  t.  R.  717. 
as  one  entire  fubied,  and  defcribed  by  the  general  name  of 
*'  an  engine»houfe,*'  xu^y  be  rated.     So  may  the  profits  qf  a 
weighing-machine-houfe* 

A  perfon  entitled  to  tcJl  tin  and  farm  dues  {which  arc  3  j.  R.  480^ 
certain  portions  of  the  tin  raifed  by  the  adventurers  in  the 
tin-mines)  is  |iable  to  be  rated  in  refpeft  thereof. 

Lead-mines,  it  has  been  held,   are  not  rateable  to  the  x  Bi.lt.  1I9, 
poor.    But  a  leffee  .(under  the  Crown)  of  lead-njinej,  is  ^*^P-45». 
rateable  for  the  profits  arifing  from  lot  and  cope,  which  are 

duties 
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duties  paid  him  by  the  adventurers,  without  ri(k  on  his 
part. 

^  Tt  R«  59^*  The  leflee  of  a  coal-roine  has  even  been  held  to  be  rate- 
able, though  he  derived  no  property  from  the  mine ;  the 
snine  being  rateable  property.  If  the  property  be  rateable, 
and  the  party  rated  be  in  the  occupation  of  h,  the  Court 
cannot  examine  any  farther  and  enquire  whether  or  not  the 
tenant  has  made  an  unprofitable  bargain.  Suppofe  a  land* 
lord  makc3  To  hard  a  bargain  with  his  tenant,  that  the  latter 
derives  no  benefit  from  the  farm,  muft  not  the  tenant  be 
rated  to  the  poor?  The  landlord  certainty  is  not  liable. 

7  T.  R.  ss«.  Where  A:  having  granted  to  B,  a  Jeafe  for  years  of  way- 

leaves  (for  the  purpofe  of  carrying  coals,)  and  the  liberty  of 
ereding  bridges,  and  levelling  hills  over  certain  lands,  B.' 
made  the  waggon-ways,  indofed  them,  thereby  excluding 
.  all  other  perfons,  erefled  bridges,  and  built  two  houfes  on 
the  land  for  his  fervants ;  B.  was  held  to  be  liable  to  be  rated 
to  the  poor  for»"  the  ground  called  the  waggon -way.** 

s  T.  R.  94.  But  a  mere  eafement  is  not  rateable.    Therefore,  a  party' 

who  has  an  exclu0ve  right  to  ufe  a  way-leave,  paying  fo 
much  per  ton  for  the  goods  carried  over  it,  is  not  liable. 
Quitre^  Whether  the  owner  of  the  land  who  receives  a 
profit  for  fuch  way-leave,  is  not  liable  to  be  rated  for  fuch 
an  increafe  of  value:  for  it  is  not  a  grant  of  the  profiu  of 
the  land. 

3  T.  R.  3S4.  The  proprietors  of  tithes  are  liable  to  be  rated ;  therefore 
fifli  being  tithable  by  cuflom,  fuch  tithe  is  rateable:  for  the 
legiflature  intended  that,  when  rates  are  made  for  the  relief 
of  the  poor,  every  perfon  fliould  contribute  according  to 
the  benefit  which  he  receives  within  the  pariOi.  Here  the 
parties  receive  a  certain  benefit  arifing  from  the  tithe  of 
filh  in  this  pari(h«  and  run  no  rilk  whatever.  To  fay  that 
only  property  which  is  vifible  fliould  be  rated,  is  carrying 
the  rule  of  exemption  too  far;  for  oblations  and  other 
ofierings,  .which  conilitute  the  re6lorial  or  vicarial  dues,  ait 

I  Mod.  6s.  rateable. — If  a  re£lor  make  a  verbal  leafe  of  his  tithes  for  a 
yeair,  and  the  leflee  let  the  tithes  to  the  refpedive  land* 
holders  for  fixpence  per  acre  more  than  he  is  to  pay  tbe 
reflor,  the  leflee  is  the  occupier  of  the  tithes,  he  having 
them  in  fuch  a  manner  as  to  make  a  profit  of  them  • 

A  Turn 
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A  ftim  of  mtmtf  made  payable  by  the  owiicn  6t  Uhfls  in  i  bl  R.  ttsu 
lieu  of  tithes  by  Aft  of  Partiataent,  with  a  clauifc  of  diftrefs 
annexed,  w  liable  to  the  poors-rate:  for  it  is  a  mere  com* 
ppfition  for  tithes,  which  were  before  fubjca  to  the  poors- 
fate;  and  the  fupetadding  a  power  of  diftrcft  does  not  turn 
it  into  a  rent,  but  rather  proves  the  contrary,  for  if  it  were 
a  rent^  the  diftFefs  would  be  incident  to  it,  without  any 
fpecial  prorifion  in  the  A3. 

Stock  in  trader  like  other  perfonal  property,  is  rateable  4  T.  k,  771. 

^hen  its  value  can  be  afcertained.  468. 

AveSsl  may  be  rated  as  perfonal  property  com.  /imb>  7T.R.  175- 
but  not  €0  ndmine  as  a  vefTei.     Ships  are  rateable  in  the 
parifli  to  which  they  belong. 

but  houfehold  furniture  is  hot.    Neither  is  ittoney,  whe-  ^  t.R.  77t# 
ther  at  intereft  or  hot.    Nor  the  pay  of  officers  of  the  royal 
toavy.  or  of  merchants  (hips.     Nor  the  falaries  of  officers 
of  the  cufloms.  or  of  merchants  clerks.    Not  any  attorney 
in  refped  of  the  profits  of  his  profeffion. 

No  perfonal  property  can  be  rated,  but  the  clear  liquidated  i  Bi.  R.  667. 
furplus.  after  paying  all  his  debts.  *  "^^  ^  "^* 

Quit-rents,  therefore;  ^nd  other  cafual  profits  6t  a  maiior^  ,  bi.  r.  212. 
are  not  rateable^.        ^ 

Th^  pofleffions  of  the  Crown  or  ef  the  Public  ar^  not  2  T.  R.  37s- 
rateable. 

Therefore^  fiableis  rented  by  the  Colonel  of  a  regiment,  Wfi^ 
by  orddr  Of  th^  Crowh,  (or  the  ufe  of  the  regiment^  are 
not  liable  to  be  rated. 

'    But  ptrfotts  holding  houfes  or  lands  under  the  CrowiU  3t.R.497i 
or  under  any  hofpiuJ,  if  fbr  their  owh  feparate  benefit,  are 
liable  to  be  rated. 

The  ranger  of  aroyal  park,theref6re,is  rateable,aB  for  inclo*  i  T.  k.  33S. 
fed  lands  in  the  park  yielding  certain  profits.— But  he  is  not  *  "'**  ^  *^^' 
irateable  for  the  herbage  and  pannage^  which  yield  no  profits. 

Tolls  direAed  by  AR,  of  Parliament  to  be  applied  to  4T.R.73a' 
public  purpofes,  were  held  not  to  be  rateable. 

But  lands  purchafed  by  a  company,  and  converted  into  a  i  T.R.  2x9. 
dock,  according  to  A£l  of  Parliament,  which  declares  that 
the  fiiares  of  the  proprietors  Oiall  he  confidered  as  perfonal 
property,  are  rateable  in  proportion  to  the  annual  profits. 

Mm  An  exempt 
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X  R.  (01.  ^^  exemption  in  a  private  ftatuie  in  is  Car.  s.  of  lands 

given  to  charitable  ufes  **  from  all  public  taxes,  charges. 
'*  and  afleflments  whatfoever,  civil  or  military,"  extends 
to  the  poors  rate. 

CowjkSi^  W  -^^  rent  a  quantity  of  land  together  with  a  mineral 

fpring  arifing  therefrom,  at  a  grofs  yearly  rent,  be  is  rate* 
able  to  the  poor  for  the  whole  of  fuch  rent^  though  the  an- 
nual value  of  the  mere  land  is  only  in  proportion  of  £  to  8 
-  of  the  refcrved  rent. 

ttom.R.  534*      Whether  or  not  chambers  in. an  Inn  of  Court  are  rate- 

I  t  " 

able  is  undetermined :  the  fa£t  of  their  being  extra-parocbial 
does  not  feem  to  be  a  fufficient  ground  of  exemption;  for 
if  it  were,  the  poor  of  extra-parochial  places  would  be  de* 
prived  of  the  benefit  of  the  fiatute  of  Elizabeth^  which  has 
been  conftrued  to  extend  to  them. 
HotoraJ/fJf  A  rate  being  made  by  the  churchwardens  and  overfeers, 
ctlUfird.  ^^  is  proclaimed  in  the  church,  when  it  becomes  formal  and 

public.  If  any  one  feel  aggrieved  by  the  making. of  the  rate 
(he  need  not  be  damnified  by  the  rate,}  be  muit  appeal  to 
the  next  redions;  and  if  any  point  of  law  arifeon  hearing 
the  appeal,  it  may  be  removed  into  the . Court  of  King's 
Bench,  by  certiorari^  in  order  to  be  determined. 
The  ftat.  17  G.  2.  c»  ^f.  i.  after  reciting  that,  "  Whereas 
great  inconveniencies  do  often  arife  in  cities,  towns  cor4 
porate,  parifhes,  townfhips,  and  places,  by  reafon  of  the 
unlimited  power  oi  the  churchwardens  and  overfeert  o\ 
the  -poor,  who  frequently  on  frivolous  pretences,  and 
for  private  ends,  make  unjuft  and  illegal  rates  in  a  feciet 
**  and  clandeftine  manner,  contrary  to  the  true  intent  and 
meaning  of  a  ftatute  made  in  the  forty  and  third  year  of 
the  reign  of  Queen  Elizabeth^  intituled,  *•  An  Aft  for 
"  the  Relief  of  the  Poor;**  enacts,  "  That  the  church^ 
••  wardens  and  overfeers,  or  other  perfons  authorized  to 
take  care  of  the  poor  in  every  pariih,  townfhrpi  or  place, 
ihall  give  or  caufe  to  be  given  public  notice  in  the 
•*  church,  of  every  rate  for  the  relief  of  the  poor,  allowed 
**  by  the  Jufticcs  of  the  peace,  the  next  Sunday  after  the 
*'  fame  fliall  have  been  fo  allowed;  and  that  no  rate*  fliall 
^  foe  efleemed  or  reputed  v^lid  or  liifiicient,  fo  as  10  collet 

••  and 
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*^  and  ralfe  the  fame,  unlefs  fuch  notice  Ihall  have  beei^ 
•'  given.* 

If  a  poor  rale  be  ndt  publilhcd  in  the  cburch  on  the  5ftii-  4T.  R.  3^9- 
4ay  next  after  it  Is  allowed,  it  is  a  nullity  \  and  payment 
tindct  it  cannot  be  enforced,  though  there  be  nd  apf>eal  to 
the  Scffions.  Suppofifig  the  parifli  officers  were  to  giVe 
notice  of  the  rate  at  fome  other  public  place  in  the  pari{h» 
it  would  not  be  fufficient,  though  it  might  be  equally  me* 
ritorious.  The  omifiion  is  a  radical  defe£l  in  the  rate  iifelF 
which  nothing  can  cute. 

But  it  is  not  neceflary  to  (lale  in  a  reserved  cafe,  that  aT.Jt.  644. 
the  rate  was  regularly  publiQied  in  the  church.  It  that  c^uef* 
tion  was  not  iiitended  to  be  referred. 

If,  however,  the  queftion  were,  whether  an  a£lion  o\  trcf-  wi.  , 

^afs  could  be  fupported  by  a  perfon  whofe  goods  were 
dillrained  for  non-payitient  of  the  rate,  there  is  no  doubt 
but  that  the  publication  of  the  ratt  under  the  ftat.  17  C  2* 
r.  3.  muft  be  proved. 

The  fuperior  Court  cannot  enter  into  the  inequality  of  g^^  ^  ^ 
the  rate ;  unlefs  It  appear  to  them  to  be  felf-evidently,  ne^ 
teffarity,  and  unavbidably  unequal:  they  cannot  prefutne 
it  to  be  fo.  The  Jufiices  at  the  Seflions  are  the  proper  (t.R.  665,5« 
judges  refpe£litag  the  equality  or  inequality  of  the  rate. 
The  difiindion  between  orders  oi  Jufiices,  and  fpecial  ver^ 
di3s  has  been  long  tffabliihed:  in  the  latter,  where  it  con* 
eludes  generally^  the  whole  cafe  niuft  appear  upon  record ; 
but  the  very  reverfe  is  the  rule  which  obtains  in  the  cafd 
of  orders  of  Jufiices,  for  the  Court  will  intend  every  thing 
to  be  right  which  does  not  appear  to  be  otherwife,  and 
they  will  not  entertain  any  doubt  upon  a  fubjefi  upoii 
which  the  Juftices  did  not.    A  poors-fate  is  not  to  be  re^ 

moted.  a  itn  93i,  975. 

On  enclofure  of  a  wafte  iii  the  parifli  of  A.  on  Which  the  2  6i;  R.  1244. 
land-ownerl  of  B.  had  a  right  of  coinmon  appurtenant, 
the  allotments  given  in  lieu  of  that  right  {hall  be  ^ITefred 
to  the  poor  in  the  parifli  of  A^ 

Where  a  ftatute  fays  that  a,  company  fliall  not  be  liable  6T.R.  669^; 
to  any  rates  which  had  not  ufudlly  been  afleffed,  it  only 
means,  that  they  fliall  not  have  any  other  kind  of  r4te  im* 

M  m  2  pofcd 
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ttofccl  pn  tliom  than  tbofe  wbicb  were  then  levied,  but  does 
not  fix  the  proportion  of  the  rate. 
nu.  ^  perfon  (hall  be  rated  for  profits  where  they  become 

^Vie,  not  where  they  happen  to  be  received* 
/i/A  Where  a  navigation  ran  froou^,  to  B.  through  feveral 

intervening  parifhe^t  and  the  tpUs  fpr  the  whole  navigation 
were  colle6led  in  thofe  two  pariiheSt  it  was  bolden,  that 
tliey  might  be  allefled  in  the  twa  pariflies  for  the  whole 
amount  according  to  the  proportion  coIle3ed  in  each. 
4T.  R.  zi.  A  barge- way  and  toll-gate  in  the  hamlet  of  Hamplonzuici, 

purchafed  by  the  city  of  London^  by  virtue  of  ftat.  17  G.  3* 
'  r.  18.  (for  completing  the  navigation  of  the  Tkai^cs^  an4 
empowering  the  city  to  levy  tolls  and  duties  towards  the 
charges  of  the  navigation,)  was  held  to  be  rateable  for  fucb 
tolls  as  became  due  there,  notwiih&anding  the  tolls  were 
colIe£ted  in  a  different  parifli* 
towp.  5S1.  The  grantee  of  the  navigation  of  the  river  Oufc^  is  ratea« 

bie  to  the  poor  of  Cardington  in  refpe^l  to  the  tolls  arifin^ 

there,  thou^  he  l^itnfelf  re^dcs,  ai^d  the  tolls  are  colIeSed 

^Ifcwhere. 

fi  T»  R.  uof     •  ^^»  where  a  Navigation  A£l  empowered  the  proprietors 

to  take  fo  much  per  mile  per  too  for  all  goods  carried  along 

*  the  c^nal,  it  was  holden,  that  they  were  rateable  to  the 

poor  for  the  tolls  in  the  difierent  pariflies  where  the  tolls 

became  due,  that  is^  where  the  refpeSive  voyages  finiQied, 

though  for  their  own  convenience  tbey  were  authorized  to 

colUS  the  tolls  where  they  pleafed,  9nd  did  in  fad  colleft 

then  in  other  pariOies. 

*T.R.543.         So,  where  by  a  Navigation  A£l  the  propriel<>r  was  cn» 

titled  to  a  toll  of  4  i  per  ton  for  goods  carried  from  ^  to  B^ 
or  from  B*  to  A.  and  to  a  proportionable  fum  for  any  left 
diftance,  and  was  alfo  enabled  to  appoint  any  place  oE 
colle£lion ;  it  was  holden  that  the  tolls  for  goods  carried 
the  whole  voyage  from  Ay  to  B*  were  rateable  in  J^  though 
m  fa£l  ^hey  are  collefled  in  a  parilh  between  ^.  and  B*  be«* 
caufe  the  tolls  become  due  where  the  voyage  is  com** 
pleted. 
I  County  Jullices  cannot  rate  a  parilli  within  their  jurif^ 

diOioDt  ^^  ^^4  ^^  SQOtber  parilh,  lying  withia  a  borough 

which 
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which  has  an  exclufive  jurirdiflioTi,   though   within  the 
fame  hundred  and  county. 

Linen  works  are  rateable  in  the  hands  of  the  occupier,  iE»ftlR.534* 
though  there  be  rilk  and  cxpence  in  the  working,  and  the 
profits  be  uncertain. 

The  obje^s  of  a  charitable  foundation  in  the  aftiial  oc-  Uid.  584, 
cupation  of  the  alms-hoUfe  and  lands  for  their  own  benefit 
in  the  manner  prefcribed  by  the  rules  of  the  conftitution, 
and  liable  to  be  difcharged  for  any  breach  of  fuch  rules,  arc 
rateable  in  refpefl  of  fuch  occupation. 

By  flat.  17  G,  2.  c.  38.  j.  is.  it  is  ena£led,  ''  That  where 
**  any  perfon  or  perfons  (hall  come  into  or  occupy  any  houf^ 
*'  land,  tenement,  or  hereditament,  or  other  premilTes,  out 
of,  or  from  which  any  other  perfon  afleifed  fiiall  be  re« 
moved,  or  which  at  the  lime  of  making  fuch  rate  wa$ 
empty  or  unoccupied,  that  then  every  perfon  fo  removing 
from,  and  every  perfon  fo  coming  into,  or  occupying  the 
*'  fame,  (hall  be  liable  to  pay  fuch  rate  in  proportion  to  the 
time  that  fuch  perfon  occupied  the  fame,  refpe£lively  in 
the  fame  manner,  and  under  the  like  penalty  of  diSrefSft 
as  if  fuch  perfon  fo  removing  had  not  removed,  or  fuch 
perfon  fo  coming  in  or  occupying  had  been  originally 
raued  and  aifelTed  in  fuch  rate ;  which  faid  proportions, 
in  cafe  of  difpute,  (hall  be  afcenained  by  two  Jufiices  of 
the  peace," 

By  ftat.  28  G.  2.  c.  xj.  s.  7.  "  for  the  more  effefiual  Dffirefsfoit 
••  levying  money  affcfled  for  the  relief  of  the  poor,  it  is  ^<»rS'Ratc. 
enabled, That  the  goods  of  any  perfon  affelfed  and  retufing 
to  pay,  may  be  levied  by  warrant  of  difircfs,  not  only  in 
the  place  for  which  fuch  a0e(fment  was  made,  but  in  any 
other  place  within  the  fame  county  or  precin£l ;  and  if 
**  fufficicnt  difireb  cannot  be  found  within  the  faid  county 
**  orprecin6lonoathmadethereofbeforefome  Jufticeofany 
**  other  county  orprecinfi,  (which  oath  (hail  be  certified 
^'  under  the  hand  of  fuch  Juftice  on  the  faid  warrant,)  fuch 
goods  may  be  fevied  in  fuch  other  county  or  prccinft  by 
virtue  of  fuch  warrant  aiid  certificate ;  and  if  any  perfon 
**  {hall  find  him  or  herfdf  aggrieved  by  fuch  diftrefs  as 
'*  aforefaidy  it  (hall  and  may  be  lawful  for  fuch  perfon  to 
^*  appeal  to  the  next  General  or  Quarter  Seffions  of  the 

M  xn  3  ^  •*  Peace 


<< 
•  I 

a 

•I 


«• 


•I 
tc 


«• 


M 
•  • 

•  ( 
«« 


53*  0/thePoors^Rafe.         [Chap.  XX IL 

"  Peace  for  tlic  county  or  preciafi  where  fuchNaOefTment 
'*  was  made ;  and  the  Juftices  there  are  hereby  required 
••  to.  hear  and  fully  determine  the  fame.'* 

Sc&.  8.  "  And  to  prevent  all  vexajtioas  afiions  againft 
••  overfccrs  of  the  poor,  be  it  ena&ed.  That  where  any  dif- 
'*  trefs  Ihall  be  made  for  any  fum  or  fums  of  fioney  ju&Iy 
"  due  for  the  relief  of  the  poor,  the  diftrefs  itfelf  fliall  not 
be  deemed  to  be  unlawful,  nqr  the  party  or  parties  mak- 
ing it  be  deemed  a  trefpafler  or  trefpaiTcrs,  on  account  of 
any  defe3,  or  want  of  form  in  the  warrant  for  the  ap* 
pointmept  of  fuch  ov^rfeers,  or  in  the  rate  or  afleflVnent, 
**  or  in  the  warraxn  x>{  diftrefs  thereupon ;  nor  (hall   the 
party  or  parties  diftraining  be  deemed  a  trefpafler  or 
trefpaifers  at  initio^  on   account  of  any  iirregularity, 
which  (ball  be  afterwards  done  by  the  party  or  parties 
diftraining,  but  the  party  or  parties  aggrieved  by  fuch 
irregularity,  fhall  or  may  recover  full  fatisfaBion  for  tKe 
fpecial  damage,  he,  ihe,  or  they  (hall  have  fuftainqd 
thereby,  and  no  more,  in  an  a£lion  of  trefpafs,  or  oq 
"  the  cafe,  at  the  eleQion  of  the  plaintiff  or  plaintiffs." 
BoU.  K.  P.  81.       NoU.    A  warrant  may  be  made  to  diftraia  before  the. 

'^time  for  which  the  rate  is  made  is  expired* 
t  Ld.Raym.         ^  conftahle  may  levy  a  poors-rate  oa  goods  in  another 
tlS»  545-         parifh,  for  though  he  cannot  execute  out  of  his  own  dif« 
trift  a  warrant  dire£led  generally  to  all  conftables,  yet  he 
may  execute  any  where  within  the  limits  of  the  Juftice's  ju* 
rifdi£lion,  a  warrant  dire£led  particularly  to  him. 
i  BL  R  1370.        A  diftrefs  for  a  poors-rate  for  lands  not  in  the  occupation 
of  the  plaintiff  may  be  replevied  notwithftanding  the  Sef- 
(ions  on   appeal  had'  confirmed  the  rate :  the  deteirmining 
that  a  man  may  be  affeffed  for  what  he  does  not  occupy 
being  an  excefs  of  jurifdifiion. 
f  T.R.  £7a  '        The  granting  of  a  warrant  of  diftrefs  by  magiftrates  tQ 

enforce  payment  of  a  poors-rate  is  a  judicial,  not  a  minif* 
terial  a£l.  Before  a  diftrefs  for  the  rate  be  levied,  a  fum* 
mons  (hould  go  to  the  party,  that  be  may  have  an  opporr 
tunity  to  (hew  that  he  has  paid  it,  or  otherwife  to  exonCf 
rate  himfelf. 
4T.R«  777  If  perfonal  property  be  rateable,  it  is  not  to  be  done  9$. 

randoxDi  and  to  leave  the  party  rated  to  get  off  a^  be  can ; 

but 
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bat  the  officer  making  the  rate  muft  be  able  to  Aippcnrt  ivhat 
be  has  done  by  evidence. 

•  Where  a  perfon  is  overcharged  in  a  poors-rate,  the  Sef-  sT.  R.62^ 
fions  may  relieve  him  on  appeal^  and  amend  the  rate,  by 
lefiening  the  fum  affeffed  on  him*  under  the  17  C  fi.  r.  gS. 
The  ftat.fii  y.  i.c.il.  enafis,  **That  JuAices  of  thepeace^ 
mayors,  bailiffs,  churcb-wardens,and  overfeers  of  the  ppor» 
conftables,  and  other  peace-officers,  may  plead  the  general 
iflue,  and  gfve  the  fpecial  matter  in  evidence^     It  alfo 
**  enafis,  That  any  aBion  brought  againft  them  {hall  be  laid 
**  in  the  proper  county ;  and  if  upon  the  general  iflue  pleaded,  • 
c*  the  fad  Ihall  appear  to  be  done  in  another  county,  the  jury 
••  ihall  find  the  defendant  guihy."^ 
By  ftat.  7  y.  t.  r.  5.  *•  If  cafe,  trefpafs,  battery,  or  falfe 
imprifonment  {hall  be  brought    againft  any  Jufiice  of 
the  peace,  mayor,  bailiff,  iconftable,  &c.  concerning  any    » 
thing  by  them  done  by  virtue  of  their  office,  they  Vnay 
plead  the  general  iflue.  &c.  andtfthie  verdifi  fliall  pafs 
**  with  the  defendant, dr  the  plaintiffihall  be  n'on-fuited,  or 
^  fuffer  any  difcontinuance  thereof,  the  defendant  (hall  have 
**  his  double  cofts  allowed  by  the  Judge  before  whom  the 
*•  matter  is  tried.  ^ 

This  KSt  has  been  conftrued  to  extend  to  under- flieriffs  Bull,  K.  p.  ^m 
and  deputy-conftables,  though  they  are  not  particularly 
mentioned. 

Note.    The  ^t  Jf^  !•  c«  22.  extends  this  A£l  to  church-  mji  .^. 

wardens  and  overfeers  of  the  poor. 

The  officers  muft  get  a  certificate  from  the  Judge,'  that  /^,v/. 
the  afiion  was  brought  againft  him  for  fomething  done  in 
the  execution  of  his  office,  in  order  to  enable  himfelf  to 
double  cofts* 

Likewife  the  ftat.  24  G.  2.  c.  44.  enafis,  *•  That  no  writ 
"  Ihallbe  fued  out  againft  a  Juftice  for  what^ie  fliall  do  in  the 
^  execution  of  his  office,,  till  notice  in  writing  of  fuch  in« 
**  tended  writ  fliall  have  bfen  delivered  to  him,  or  left  at  the 
'*  ufual  place  of  his  abode,  a  month  before,  and  the  Juftice. 
"  may  tender  unends,  and  in  cafe  the  fame  u  not  accepted, 
'*  plead  fuch  tender  in  bar  to  the  a£lion^  together  with  the 
**  plea  of  not  guilty,  and  any  other  plea  with  leave  of  the 
V  Court ;  and  if  upon  iflue  joined  thereon  the  jury  fligUf 

M  m  4  find 
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**•  find  Ih^  amendf  fo  ttadered  to  have  been  fufficient ;  then 
"  tbey  {hall  give  a  verdid  For  the  defendant/*    it  Kkewtfo 
emr^,  **  Tbsrt  na  aftton  ftall  be  br<Ki|[^t  againft  any  can<i 
*'  flable  or  other  officer,  or  any  other  perfon  afiing  by  bis 
**  ordeV»  for  aay  thing  done  in  obedience  ta  a  Juffice't  war- 
**  rant^  until  demand  made  of  the  pemfal  and  copy  of  fuch 
**  warrant,  and  the  fiuno  has  been  refofed  for  the  fpace  of 
*'  fix  dayfr ;  'and  in  cafe  iht  warvant  be  fltewed  and  a  copy 
*^  taken,  and  afterwards  an  aflion  be  brought  againft  the 
conflable,  with  making  the  Jnilice  a  defeiidaint,  the  jury 
fliall,  on  prodncing  the  warrant,  find  a  verdi&  for  th^  de** 
'*  Cendant^  nqtwithftanding  anydefefiof  juriiHi£lionin  the. 
**  Juftice ;  and  If  fuch  a&ion  be  brought  joindy  againft  the 
**  Juftice  and  hitn,  upon  producing  the  warrant,  the  jory 
^'  Qiatt  find  for  him ;  and  if  they  find  againft  the  Juftice,  the 
plaintiff  fi)aU  recover  the  cofts  he  is  to  pay  to  fuch  defend*- 
ant  againft  the  Jttftice,wiih  a  praviib,that  if  the  Jodge  cern 
lify  that  the  injury  was  wilfully  and  maltcionfly  com* 
milted,  the  plaintiff  (hall  be  entitled  to  dopble  cofts :  and 
a  pcoyifo  likewife»  that  fiich  a&ion  fhall  be  commenced 
**  within  fix  calendar  months  after  the  a£l  c4Mnmitted«" 
The  above  A3  -extends  only  to  afiions  of  tort. 
yBtar.  n$^         The  officer  muft  prove  chat  he  afied  in  obedience  to  the 
warrant,  and  where  the  Joflice  cannot  be  liable,  the  ofBcer 
is  not  within  the  prote&ion  of  the  a£L 
Blal•V.r.^.       if  a  man  be  imprifonedon  a  Juftice's  warrant  oi|  the 
firft  day  of  January^  and  kept  in  j)rtfon  till  the  firft  dsiy  of 
Fehnaryt  he  will  be  in  time  if  he  brings  his  aftion  withiq 
fix  months  after  the  firft  of  February ;  for  the  whote  ira- 
prifonmeni  ia  one  enrire  trefpafs*     The  Juftice  having 
pleaded  tender  of  amends,  the  plaintiff  obtained  a.  rule  for 
t|ie  defendant  to  bring  the  money  inta  Conrt  for  ihi  plain* 
tiff  to  take  the  fame,  upon  difcontinning  hia  afiion* 
liftA  An  over&er  of  the  poor  who  diftndns  for  apoor'^ratd 

nnder  a  Juftice's  vnnsm^  ti  an  officer  with*  the  pfoteAiott 

of  the  Afi. 

s  Bur.  1157.  ^       l^Q^aOipn  of  debt  wilt  lie  for  a  poors^ratei 

^nisL  Ua        Whether  die  r^prefematxve  of  a  party  afleffed  to  the 

*^*^'  poors-rate  be  liable  to  a  diftrefs  for  the  ittte«  ieem»  doubt- 

Ailf  thpugk  the  mf  I  \mn^  in  refpeft  of  tbp  occnpation, 

the 
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the  weight^of  argument  feems  to  be  in  favour  of  his  liabi* 
lity,  notwithfianding  the  party  who  has  made  himfelf  liable 
to  a  diftrefs  is  termed  an  *'  offender ;"  for  a  bankrupt, 
though  in  early  fiatutes  he  was  confidered  as  a  criminal 
has  long  fince  ceafed  to  be  fo  regarded.  It  feems  clear 
that  the  reprefentative  ought  to  have  a  notice  before  his 
jteIlator*s  goods  be  diftrained  upon ;  in  order  that  he  may 
have  the  fame  means  of  exonerating  them,  as  his  teilator 
would  have  had. 

An  individual  may  be  fubjeft  tp  the  repair  of  the  aiOe,  MSS.  Eaft.  T. 
or  any  other  part  of  a  church  by  prefcription ;   fo  com,  ^    '  ^ 
femb.  of  the  whole  church,  fo  that  the  parifliioners  may 
notberateable,  and  fo  of  a  corporation.  If  therefore  certain 
iundsi  vefted  in  a  corporation  who  have  always  been  ac* 
cufiomed  to  the  repair  of  the  church,  prove  inadequate  to 
that  piirpofe,  the  inhabitants  are  not  com,  fimb.  liable  to 
a  rate,  but  the  funds  muft  be  applied  as  far  as  they  will  go, 
and  the  aid  of  Parliament  be  reforted  to  for  relief  in  refpe^ 
tp  the  fum  wanted ;  in  which  cafe  Parliament  would  pro*  Cn>.  Eiu.  659. 
bably  create  a  rate  on  the  parifliioners,  if  any,  and  if  there 
were  none,  would  grant  a  certain  fum. 

An  individual  m^y  have  a  prefcriptive  right  to  a  feat,  eft>.  Jac.  36c. 
ice.  in  a  church  which  might  be  in  refpe6l  to  his  houfe,  * 

<  and  its  inhabiutits, .  even  though  it  be  fituated  in  another 
parifli ;  and  not  in  refpefi  to  his  lands,  and  the  (heep  and 
borfes  thereon :  but  the  right  to  repair  a  part  or  the  whole 
pf  the  church  may  well  be  in  refpe&  of  lands. 

Of  common  right,  that  is,  by  the  antient  canon  and  civil  zi  Mod.  83. 
law,  the  parfon  ought  to  have  repaired  the  whole  church ; 
^nd  it  is  by  the  cuftom  of  England  only  that  the  parifli 
fepairs  t})ebody. 
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THE  furrender  by  an  inFant  leflee  deed  is  void  ;  but  Infant. 
a  furrender  in  law  by  the  acceptance  of  a  new  leafc  Cro.  Car.  501, 
is  good^  if  fuch  new  leafe  increafe  his  term  or  decreafe  his 
tent. 

A  diflrcfs  taken  for  rent,  accrued  after  the  expiration. of  Uottcfto  quit 
the  notice  to  quit,  is  a  waiver  of  that  notice  ;  for  though  in  i  H.  BI.R.311. 
the  mere  acceptance  of  rent,  the  quo  animo  \%  to  be  left  to 
the  Jury,  (for  the  acceptance  of  money  is  equivocal,  it  may 
be  in  fatisfaftion  for  a  trefpafs,  or  it  may  be. for  rent,)  yet 
a  diftrefs  is  an  a£l  not  to  be  quali&ed,  and  amounts  to.  a 
confirmation  of  the  tei\ancy. 

The  three  month's  notice  required  by  feft.  38  of  flat,  Partj  Walls, 
14  G.  3.  c.  78.  is  only  necefTary  where  the  perfon,  who  at  the  5  T.  H.  130. 
time  when  it  is  neceffary  to  build,  &c.,  is  liable  to  pay, 
cannot  agree  with  the  owner  of  'the  adjoining  houfe. 

To  trefpafs  for  breaking  and  entering,  &c.  and  pulling  Fixturrt. 
down  and  taking  away  certain  buildings,  &c,  the  defend-  i  Exit's  R.  88. 
ant,  as  to  the  breaking  and  entering,  fuffered  judgment  by 
default,  arid  pleaded  not  guilty  as  to  the  refl.  .  It  was  held, 
that  fuch  plea  was  fiidained  by  (hewing  that  the  building 
taken  away,  which  was  of  wood,  was  erefled  by  him  as  te- 
nant oC  the  premifles  00  a  foundatioa  of  brick  for  the  pur- 
pofe  of  carrying  on  his  trade,  and  that  he  flill  continued  in 
poflfeffion  of  the  premiffcs  at  the  time  when,  &c.  though 
the  term  was  then  expired.  Lord  Kenyon^  C.  J.  ob- 
ferved^  That  the  old  cafes  upoii  this  fubje£l  leant  to  con- 
fider  as  realty  whatever  was  annexed  to  th^  freehold  by  the 
occupier;  but  in  modern  times  the  leaning  has  always 
bc^q  the  Qtber  way  ia  f^yout  of  the  tenant,  in  fupport  of 
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tlie  interefls  of  traJci  which  is  become  the  pillar  of  the 
ilate*  What  tenant  will  lay  out  his  money  in  coftly  im« 
provement  of  the  land,  if  he  muft  leave  every  thing  behind 
him  which  can  be  faid  to  be  annexed  to  it  ?  Shall  it  be  faid, 
that  the  great  gardeners  and  nurferymen  in  the  neighs 
bourhood  ef  this  metropolis,  who  expend  thoufands  of 
pounds  in  the  ere&ion  of  green-houfes  and  Lot-houfes,  &c. 
are  obliged  to  leave  all  thefe  things  upon  the  premifles, 
when  it  is  notorious  that  they  are  even  permitted  to  remove 
treeSi  or  fuch  as  are  likely  to  become  fuch»  by  the  thoufand* 
in  the  neceflary  courfe  of  their  trade?  If  it  were  otherwife. 
the  very  obje£l  of  their  holding  would  be  defeated.  ^This 
is  a  defcription  of  property  divided  from  the  realty ;  and 
fome  of  the  cafes  have  even  gone  further  in  favour  of  the 
executor  of  tenant  for  life  agaunft  the  remainder-man.  be* 
Iween  whom  the  ruU  has  been  holden  ftri&er ;  for  it  has 
been  determined  that  the  executor  of  tenant  for  life  was  en- 
titled to  take  away  the  fire-engine  of  a  colliery.  The  cafe 
of  Fitzkerbert  v.  Shaw  (i  H. BL  R.  258.  vidcanU^p. 206.) 
turned  upon  the  conftru£lion  of  an  agreement  that  fuch 
things  (hould  be  left  on  the  premifles,  and  decided  nothing 
againft  (he  general  principle.  Here  the  defendant  did  ho 
more  than  he  had  a  right  to  do :  he  was  in  fa£t  fiill  in 
pofieflion  of  the  premifles  at  the  time  the  things  were  uk«o 
away,  and  therefore  there  is  no  pretence  to  fay  that  he 
had  abandoned  them; 

HMiMg  wer,      Leffee  holding  over  is  not  a  trefpafler  till  entry.    See 

5  Mod.  3S4.      ^  G.  2.  c.  28.  ante  p.  3fl9. 

Partitm.  In  cafe  partition  be  made,  returned,  and  filed,  the  te* 

nants  before  divifion  are  to  remain  tenants,  under  the  fame 
conditions,  and  the  landlords,  &c*  are  to  make  good  tqt 
their  tenants  the  faid  paru  as  before  partition  made.  Smu.  8. 
fi?9.  W.  3.  c.  31.7^  4- 

ta  Mod,  SOS.  I»  cafe  of  partition,  if  rent  be  afligned  tor  owelty,  [eipia^ 
JityQof  partition,  if  there  be  three  parceners  and  rent  a£Bgned 
to  two,  if  it  were  a  grant  they  would  be  joint-tenants^  and 
the  rent  would  furvive :  whereas  it  being  but  an  appoint^ 
snent,  if  either  of  them  die,  the  rent  ihall  go  to  the  heir  of 
the  deceafed,  and  not  furvive* 
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PRECEDE^^n'S  OF  AGREEMENTS,  SCc. 


JS^eemeni  ftfr  a  Hau/e  and  Fields  with  a  Covenant  /# 
grant  a  Lrafe  tu  the  end  of  the  Term,  if  required. 

MEMORANDUM  of  an  agreement  entered  into  thU 
'  day  of        i8o2»  by  and  between  J.  B.  of        of 
the  one  part  and  C  D.  of  of  the  other  pitf-t,  whereby 

It  is  agreed.  That  the  faid  J.  B.  (halt  demiie  and  lett  to 
the  faid  C.  D.  and  the  faid  C.  D.  (hall  taie,  hold,  and  cn^ 
joy  a  mcffuage  or  tenement,  with  the  garden  and  appur* 
tenances  thereto  belonging,  fituate,  lying  and  being  in 
in  the  pariOi  of  in  the  county  oT  now  or  late 

m  the  occupation  of  to^rcther  with  all   that  field 

or  clofe,  fituate,  lying  and  being  m         aforefaid,  calied  or 
known  by  the  name  of  now  or  late  in  the  occupation 

of  togetlicr  with  all  ways,  paths,  paffages,  watercourfea, 
eafement^  and  appurtenances  whatfoever  tkereunto  belong- 
ing, from  the  day  of  for  und  during  the  term  of 
years,  Tha  faid  C.  D.  yielding  and  paying  the  fum  of 
yearly,  by  four  equal  quarterly  payments,  on  the 
rclpective  day«  fotlpwing,  that  is  to  fay :  the  Annunciation 
of  the  blclTed  Virgin  Mary,  the  nativity  of  St.  John  tbcj 
Baptift,  the  fcaft  of  St.  Michael  the  Archangel,  and  the 
birth  of  our  Lor4  Chrift,  and  alfo  yielding  and  paying  by 
the  laid  C  D.  the  faid  yearly  fum  ox  rent  of  v  for  and 
during  th^s  time  that  the  faid  C  D.  fliall  hold  and  enjoy  thq 
r  •  J  ?*,f"^8®  ^'  tenement  and  iu  appurtenances,  and  the 
laid  field  or  clofe  and  its  appurtenances,  after  the  cjspiration 
of  the  term  for  which  they  are  refpeaively  hereby  deraifed 
bv  equal  quarterly  payments  on  the  refpeaivedays  and  times 
^forefoid ;  and  it  is  further  agreed,  that  the  faid  ^.  B.  fliaU 
on  Qr  before  the  day  df  next,  put  in  good  and  te- 
namable  repair  and  condition,  the  faid  mcffuage  or  tenement, 
With  us  appurtenances,  and  on  or  before  the  day  aforefaid, 
put  the  hedges  or  ditches  of  the  faid  field  or  clofe  in  goodi 
order  and  conditio^.    It  is  alfo  agreed  that  the  faid  C.D. 

QialJ, 
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ihal!,  for  and  during  the  time  he  (hall  hold,  occupy,  and  tti* 
joy  the  fame,  keep  the  faid  mcfluageor  tenement  with  its 
appurtenances  in  ffoodand  tenantable  repair,  reafonablb  wear 
excepted,  and  preierve  thehedges  and  ditches  ofthe  faid  field 
or  clofe  in  gt>od  fiate,  order  and  condition:  And  it  is  further 
agreed,  that  if  the  faid  C.  D,  Ihali  or  do  at  any  time  or  times 
hereafter,  underlet  or  affign  over  all  or  any  part  of  the  faid 
inefluage  or  tenement  and  its  appurtenances,  or  all  or  any 
part  ot  the  faid  field  or  clofe  and  iu  appurtenances,  to 
any  perfon  or  perfons  whatfoever,  it  fhall  and  may  be  law- 
ful to  and  for  the  faid  A.  B.  either  by  htmfeif  or  his 
•gent  immediately  to  re-enter  and  rc-poUefs  the  faid  mef- 
fuage  or  tenement  with  its  appurtenances,  as  if  this  agree- 
inent  had  never  been  made :  And  the  faid  A.  B.  hereby  affrees 
that  if  the  faid  C.  D.  (hall  be  minded  or  delirous  to  tue  a 
leafc  of  the  faid  meffuage  or  tenement  with  its  appurtenances 
and  the  faid  field  or  clofe  with  its  appurtenances,  after  the 
expiration  of  the  faid  term  of  years,  for  the  funher  terni 
'    of        years,  at  the  yearly  rent  of  payable  quarterly 

as  afore  faid,  the  faid  leafe  to,  contain  the  ufual  covenants^ 
he  the  faid  A.  B.  will  grant  to  the  faid  C.  Z).  fucb  leafe  for 
fucli  further  term,  at  fiich  rent  atid  payable  as  aforefaid  9 
the  cods  and  charges  of  the  faid  leafe  to  oe  equally  defrayed 
and  difcharged  by  and  between  the  faid  parties,  provided 
the  faid  C.  Z).  gives  the  faid  A.  B,  notice  in  writing  of  fuch 
with  or  defire,  within  months  before  or  prior  to  the  ex-. 
piration  of  the  faid  term  of  years«  for  which  the  faid  prc^ 
sniifes  are  hereby  demifed. 
Aswitnefs,  isfc. 

Jgreem^fii  for  Lodgings. 

MEMORANDUM  of  an  agreement  entered  into  ttiis 
day  of  1 802 ,  by  and  between  E.  F.  of  &c.  and  G.  H,  of 
&c.  whereby  the  faid  £•  F.  agrees  to  let,  and  the  faid  G.  H* 
agrees  to  take  the  rooms  or  apartments  following:  that  is 
to  fay,  an  entire  firft  floof,  and  one  room  in  the  attic  ftory 
or  garrets,  and  a  back  kitchen  and  cellar  oppofite,  with 
the  ufe  of  the  yard  for  drying  linen,  or  beating  carpets  or 
'  clothes,  being  part  of  a  houfe  and  premiifes  in  which  the 
i*aid  E.  F.  now  refides,  fituate  and  being  in  To  have 

and  to  hold  the  faid  rooms  or  apartments,  and  the  ufe  ofthe 
faid  yard  as  aforefaid,  f6r  and  during  the  term  of  half  t 
year,  to  commence  from  next  after  the  date  hereof, 

it  and  for  the  yearlv  rent  of  pounds  of  lawful  money 

of  the  United  Kingdoms  of  Great  Britain  and  Ireland,  pay«» 
Sble  quarterly,  by  even  and  equal  portions;  the  firft* quar« 
terly  payment  to  be  made  on  next  enfuing  the  datd 

hereof:  And  it  is  further  agreed  that  at  the  expiration  ofthe 
faid  term  of  half  a  year,  the  faid  G.  H.  may  hold,  occupy, 
and  enjoy  the  faid  rooms  or  apartments,  and  have  the 
efrof  the  faid  yard  as  aforefaid^  from  quarter  to  quarter, 

for 


*•* 


Prectdtnts  vf  Agreetnents.  543 

Tor  To  l«ng  a  time  as  the  faid  G.  H.  and  £.  F.  inav  and  fliall 
agree,  at  the  rent  of  for  each  quarter,  ana  that  each 

party  be  at  liberty  to  quit  pofleffion,  on  giving  to  the  othet 
a  quarter's  notice  in  writing  or  warning.  And  it  is  alfa 
further  amed  between  the  laid  parties,  that  when  the  faid 
C  H.  ihall  quit  the  premifles,  he  (hall  leave  them  in  as  good 
condition  and  repair  as  they  (hall  be  in  on  his  taking  pof* 
feffion  thereof,  reafonable  wear  excepted. 
As  witnefs,  tsfc* 

An  jigreement  to  let  a  ready  furni/hed  Lodging, 

MEMORANDUM  oFan  agreement  entered  mto  thi» 
day  of  in  the  year  of  our  Lord  by  and  between  J.i:. 
of  Be.  of  the  one  part,  and  L.  M.  ol(3c.  of  the  other  part* 
by  which  the  faid  J.K.  agrees  to  let  to  the  faid  L.  M.  a 
room  or  apartment  up  pair  of  flairs  forwards  in  his  the 
laid  J.  K  s.  houfe,  fituate  in  ftreet,  in  the  pariffi  an4 

county  aforefaid,  ready  furnilhed ;  together  with  the  ufe  and 
attendance  of  his         fervant,  in  common  with  other  lodir. 
crs,^at  fuch  hours  and  times  when  he  himfelf  can  fpare 
And  alfo  the  ufe  of  a  cellar,  at  the  rent  of  pounds 

of  lawful  money  of  the  United  Kingdoms  of  Great  Britain 
and  Ireland,  per  quarter,  And  the  laid  Z.Jtf.  agrees  to  take 
the  faid  room  or  apartment,  with  the  ufe  of  the  fervant  and 
cellar  as  aforefaid,  at  the  rent  aforefaid,  and  alfo  to  find  and 
provide   for  himfelf,   all  manner  of   linen  and   china  or 
crockery  ware  whatfoever,  that  he  fhall  have  occafion  for 
and  that  if  he  Oiall  break  or  damage.any  part  of  the  fumil 
lure  of  the  faid    7.  K.  he  will  make  good  or  repair  the 
fame,  or  pay  her  fufficient  to  enable  her  to  put  the  fame  in 
the  fame  plight  and  condition  as  they  now  are  in.     And  it 
IS  further  agreed,  that  if  either  party  (hall  quit  or  leave  the 
premilles,  he  or  Oie  fliall  refpcetively  give  or  take  a  quar- 
ler's  notice  or  warning* 
.As  witnefs,  fcfc. 

A  Leaf e  for  Years  of  a  Houfe  and  Lands  in  the  Country, 
i»tth  an  exception  of  Trees,  and  Special  Covenants 

THIS  INDENTURE  made  the      day  of      in  the  year 
of  our  Lord    and  in  the    year  of  the  reign  of  our  Sove- 

TnTfl  fl     ^T^""^^  ^^''^^  ^^'^^^"  ^-  ^-  ^f  ^^e  o"e  part, 

and  B.E.  of  the  other  part,  witnejfeth.  that  for,  and  in  con.  '^^^  P^^tfcs, 

lideration  of  the  rents,  covenants,  provifpes,  and  agreements  TK.ro„fH.., 

bfhtSXt'T p  ""^^^ o" tfepanand  L'S:^"''"^* 

behalf  of  the  faid  B  B  his  e;iecutors,  adminiftrators.  and  af. 

ligTis,  are  to  be  paid,  done,  and  performed,  he  the  faid  A,  A.  Tl«  dcmifc 

hath  demifed,  granted,  and  to  farm  letten,  and  by  thefe 

prelents  doth  demife,  grant,  and  to  farm  let  unto  the  faid  t. 

B.  B.  his  executors,  a3miniftrators,  and  affigns,  a//  that  ♦     ^      " 

.     *  It  is  bcft  todefcribc  the;>4r«A  as  particularly  asyou  can,  a;-«.  the  meirua^^ 
A:^Zi"'^I.       "  Propcr^atues,  (if  any)  oJ  by  thc'ir  f.ven.1  SZ 

mefluage, 
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tnefluage»  tenement^  or  farm  hou£e,  iaie  m  tte  pode^olf 
of  £.  O'  9nd  thofe  two  cottages  or  tesienaents,  now  or  Ute 
Lo  the  poit^iHoa  of  F.  F.  and  G,  G.  or  their  ai&gn3»  with  the 
appurtenances,  Tituate,  (bndlog  and  being  in  the  parifii  of 
C.  and  H.  or  one  of  them,  in  the  faid  county  of  D.  together 
ords  ^^^^  '^'  ^^^  lingular  the  yards,  gardens^  qrchards,  backfides, 
Geaeni  words.  ^^^^^  liable^,  QUt-houfes,  edifices  ^nd  buildings  thereunto 

belonging,  and  alfo  all  thofe  feveral  c]ofes,  pieces,  or  par- 
More  parcels.    <^cl8  of  arable  land,  meadow,    pafture,   wood,   and  wood 
ground,  containing  by  eftimation        acres,  (be  they  more 
or  lefs,)  lying  and  being  in  the  f^v^ral  parilb«s«  fields,  pre- 
cinfls,  and  territories  of  C  and  //.  or  one  of  them,  in  the 
faid  county  of  /).  to  the  faid  meffuigc,  tenement  or  farai 
houfe  belonging,  and  therewith  held,  iifed,  occupied,  and 
Fircrpfton  of     ^tijoyed,  as  part  and  parcel  thereof,  (except^  and  always  re« 
trctsy  &c.         lerved  out  of  this  pretent  leafe,  unto  the  faid  A,  A.  his  heirs« 
and  afligns,  all  timber  and  timber-like  trees,  and  all  other 
trees  whatfoever  bqt  the  fruit  trees  for  their  fruit  onfy,  and 
the  pollard  trees  for  their  lops  and  tops  only,  which  now 
are,  or  at  any  time  or  times  hereafter  (hall  be  Handing^ 
growing,  and  being  in,  npon,  and  about  the  faid  leafed  pre« 
Within  rcf?      niiffc^    or  2jny  part  thereof,  with  free  liberty  of  ingrefs. 
Ice.  f(K  he  kf-  egrefs,  and  regrefs,  to  and  for  the  faid  A.  A.  his  heirs,*  and 
for,  &c  afligns,  fervants,  and  workmen,  from  time  to  time,  and  at 

all  times  during  the  term  hereby  leafed,  the  fame  to  felli 
fiock  up,  cut  down,  hew,  and  carry  away,  in  and  through 
the  faid  leafed  premiffes,  or  any  part  thereof,  doing  no  wiU 
iul  hurt  or  damage  to  the  grain  and  grafs  of  the  faid  B.  B. 
his  executors,  adminifirators,  and  aiugns,  and  alfo  except 
And  liberty  to    to  the' faid  A*  A,  his  heirs  and  affigns,  at  all  times  duiiiig  the 
view,  &c.         i^rnf,  hereby  leafed,  free  liberty  to  entcr'iato,  and  upon  the 
faid  premises,  and  every  part  tnereof,  to  view  the  condition 
ffajifndn*^.       of  the  repairs  thereof,)  to  have  and  to  hold,  the  faid  meffuagei 
tenement,  or  farm  houfe,  clofes,  pieces  or  parcels  of  arable 
land,  meadow,  pafture  ground ,^  and  premifles,  with  their, 
and  every  of  their  appurtenajicear(^xcept  as  before  excepted) 
nnto  the  faid  £.  B.  his  executors,  adminiftrators,  and  af* 
figns,  from  the  feaft  of        next  enfuing  the  date  hereof,  for 
and  during,  and  unto  the  full  end  and  term  of        years^ 
For  yews.         thcnce  next  enfuing,  and  fully  to  be  complete  and  ended ^ 
yielding  and  payings  therefore  yearly,  and  every  year  dur- 
ing the  faid  term,  unto  the  faia  A.  A.  his  heirs,  or  aflignsi 
atpr  in  his  now  dwelling  houfe^  fituate,  &c«  the  yearly 

*  Whore  the  Uff^r  has  the  frsehohi,  nuke  the  exetptisn^  refrnkUiw,  jre.  to 

A/w,  his  JiteirSf  and  ^ffi^nxy  and  not  beiri^  exefutori,  adlniwftrat^rtf  ami  ^jfgm  ( 

*"  fo  he  may  covenant  for  kimftff,  his  keirs^  and  ajpgfitj  and  it  is  fufficient  j  ext* 

rmtcrsy  and  atimitiijiratifrs^  are  fupctfluous,  they  arc  his  offigm  in  law  of  caurfty 
but  have  nothing  to  do  with  ciie  freehold  as  fi^cb :  but  whcue  the  kffv  has  mt 
the  freekoidf  then  niake  xiic  ejceepUi>n^  rrfervmti^m^  &C.  to  him^  bia  mtcutw^ 
admintjiriiitrrsj  znd  a^/gntj  ;ind  the  covenants  from  A/w,  hlg  tx^atiortf  sdmim^'^ 
Jfrattrtf  and  ajp^m^  though  here  It  is  ufual  to  make  him  covenant  for  luncjtlj f\i\% 
kciri^  execu/orsy  adminljlrators,  and  afigi'^  that  ig^  hie  cxtcmtmri^  ihimimjh*Ur*f 
aud  ajigns,  fliall  and  wilij  £cc.  .ia  which  caie  chc  /.ur  will  bcbvi|pMi« 

vent 
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rent  or  fum  of        /.  of  lawful  money  of  the  United  King* 

doms  of  Great  Britain  and  Ireland^  at  the  two  moft  ufual 

feafts  or  days  of  payment  in  the  year,  that  is  to  fay,  the 

feafts  of        ,    and         in  every    year,    the   firft   payment 

thereof  to  begin  and  be  made  on  the  feaft  day  of         next 

enfuing  the  date  hereof,  and  alfo  yielding  and  paying  thereof  For  yean, 

yearly,  and  every  year  during  the  faid  term,  unto  the  faid 

A,  A,  his  heirs,  and  afligns.at  or  in  his  now  dwelling  houfe, 

fituate,  £?c.  the  yearly  rent  or  fura  of  /.  of  lawful  mo-  Paving  at  tbc 

ney  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  Jjfl'or'sdwdJiiig 

at  the  two  moft  ufual  feafts  Or  days  of  paymeht  in  the  year,  rcnt.**^*""* 

that  is  to  fay,  the  feafts  oF  and  in  every  year,  the 

firft  payment  thereof  to  begin  and  be  made  on  the  feaft  day 

of        next  enfuing  the  date  hereof,  and  z\{o  yielding  and  AndanadditU 

paying  therefore  yearly,  and  every  year  during  the  faidterm,  onairent  for 

unto  the  faid  ^.^.  his  heiirs,  and  affigns,  on  the  days  and  place,  P*o"«*^">«- 

and  in  manner  aforefaid,  fover  and  above  the  faid  yearly 

rent  of      /.  herei  n  be  fore  refer  ved.)  for  every  acre  of  meadow 

or  pafture  ground  hereby  leafed,  that  the  faid  B>  B.  his  ex« 

€cutors,  adminiftrators  Orafligns,  fliall  plough,  dig  up,  or 

convert  into  tillage,  the  fum  of        /.  of  like  money,  and 

tp  proportionably  after  that  rate,  for  every  greater  or  lefs 

quantity  than  an  acre,  the  firft  payment  of  the  faid        /. 

per  acre  to  be  made  on  the  firft  otthe  faid  feafts,  which  ftiall 

next  happen  after  the  ploughing  or  digging  up  any  part  of 

the  fame  meadow  or  pafture  ground.    jProviaed  a/ways ^  nc-  provifotnaoiw 

v'erthelefs,  that  if  it  ftia)I  happen  that  the  faid  yearly  rents,  pafment, 

hereby  referved,  oi*  either  of  them,  or  any  taxes,  levies,  and 

afleflments,  which  fliall  be  rated  or  afleflea  on  the  faid  hereby 

leafed  premiffes,  (except  land  tax)  fliall  be  behind  and  un« 

paid  by   the  fpace  of  twenty-one  days,  next  over  or  after 

^ther  of  the  faid  feafts  or  days  of  payment,  whereon  the 

fameoughttobe  paid  as  aforefaid,  (being  lawfully  demanded,) 

or  if  the  faid  B»  B*  his  executors,  or  adminiftrators,  fliall  ^    ^ 

aflign  over,  or  other  wife  depart  with  this  indenture,  or  the  bythe^ffc"^ 

preraifles  hereby  leafed,  or  any  part  thereof,  to  any  perfon  without  con- 

or  perfons  whatfoever,  (except  the  faid  two  cottages,)  with-  ^^^**  ^^*  '^^^ 

out  the  confent  of  the  faid  A,  A.  his  heirs  and  afligns,  firft  "**^  «-«««. 

had  and  obtained  in  writing,  under  his  or  their  hands  and 

feals  for  that  purpbfc,  then,  and  in  either  of  the  faid  cafes, 

it   fliall  and  may  be  lawful,  to,  and  for  the  faid  A.  A.  his 

heirs  or  afligns,  into  the  faid  premifles  hereby  leafed,  or  any 

J^art  thereofin  the  name  of  the  whole,  to  re-enter,  and  the 
ame  to  ^ave  again,  retain,  and  repoflefs,  and  enjoy,  as  in 
his  and  their  nrft  and  former  eftate   or  eftates,  any  thing 
herein  contained  to  the  contrary  thereof,  in  an&Kvife  not- 
withftanding.     ^Wthe  faid  B.  B,  doth  hereby  for  himfelf,  The Icffec cow. 
his  heirs,  executors,  adminiftrators,  and  aflit^ns,  covenant,  nantsforpAy. 
promife,  and  agree,  to  and  with  the  faid  A.  A,  his  heirs,  arid  "^"^  ®^  *** 
afligns,  in  manner  following,  (that  is  to  fay,)  that  he  the  faid  '*""' 
B,  B,  his  executois,  adminiftrators,  and  afligns,  fljall  and 
vill,  weU  and  truly  pay,  or  caufe  to  be  paid  usto  the  faid 
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A*  A.  hit  Iieirs,  and  aflignSf  the  faid  yearly  i^ent  of  A 
and  alfo  the  faid  rent  of  /•  per  acre,  per  annum^  for 
ploughing  up  any  iheadow,  or  pailurfcg  as  atbrefaid,  at  the 
days,  times,  and  places,  and  in  fuch  manner  as  are  herein- 
before limited  and  appointed  for  payment  thereof,  accord- 
And  for  repain*  ing  to  the  refpe£l]ve  refervation  tmreof,  aind  the  true  intent 

and  meaning  of  thefe  prefehts.     AHd  aljfb  that  the  faid  J3.  B. 
his  executors,  adminiftratdrs.  and  afllgns,  {hall  and  will,  at 
his  and  their  own  proper  co^i  and  charges,  well  and  fufli* 
ciehtly  repair,  maintain,  -ameqd,  fcower,  cleanfe,  prcferve, 
and  keep  in  repair  the  (^id  mefltiage,  t^neitaeilt  dr  farm 
houfe,  and  all  otner  the  houfes»  Out-hotires,  edifices^  build- 
ings, barns,  flables,  dove-houfes,  gates,  rails,  pales,  (files, 
hedges,  fences,  andmotkhds,  belonging  to  the  faid  hereby. 
JealSd  preraiiTes,  from  time  to  time  otirmg  this  prefcnt  leafe, 
(be  the  faid  A.  A»  his  heirs,^Ad  affigns,  upon  redueft  and  no- 
tice to  them  ihade,  finding  and  allowing  on  tne  faid  pre- 
Tb^  landlord  t«  miHe^,  QT  Within  Fobr  miles  diftanc^  thereof,  all  rouffh 
find  all  rough     |jnj|jer,  brfck,  lipie,  tiles,  and  all  other  materials  whatfo- 
cf»  ^^^j.  ^except  ftraw)  for  doing  thereof,  to  be  carried  to  the 

faid  hereby  leaCbd  premifles,  at  the  charge  of  the  faid  B.  B« 
his  executori,  adminiftrators,  or  affigns.)     And  the^  fame 
premiffet,  fo  repaired,  amended,  and  kept  in  repair,  as 
aforefaid.  at  the  end,  expiration,  or  other  fooner  aetermi- 
tht  temuit  eo«  nation  of  this  prefent  leafe,  Diall  and  will  vield  up  unto  the 
^ittiits  Mt  to    faid  A»  A.  his  nexn  or  affigns*    And  dl/h  tnat  the  (aid  B.  B. 
^th^fimt  .^  j^jj  ^^ifj^  adminiftrators,  or  ajTigns,  mall  not,  nor  will  at 
tofctUr^Md**  *Jiy  time  during  this  prefcnt  leafe,  crop,  or  fow,  above  two 
tfatctbeWor     years  together,  any  of  the  arable  lands  and  clofes  hereby 
ft»y«n*^^'**>*  leafed,  out  every  third  jfear  permit  the  fame  to  lie  fallow 

iUgh'Srfet  and  "«'?r"\  ^l  ^\^\  "  ^'^}  ^*^  may  be  lawful,  to  agd 

low  ground.       for  the  faid  A.  A^  his  heirs,  and  aiugns,  with  iervants,horres, 

ploughs,  carts,  and  other  neceflaries,  at  .      day  next  pre* 

ceding  the  expiration  of  this  prefent  leafe,  to  enter  upon 

fuch  clofes  and  grounds,  parcel  of  the  faid  hereby  leafed 

Jpremiifes,  as  then  ought  to  lie  Fallow  and  unfown,  and  the 
ame  to  plough,  fallow,  and  manure,  and  to  have  the  srafs, 
herbage,  Iheep  walks,  and  (heep  commons  thereof,  and  alfo 
to  enter  upon  the  dung  which  wall  be  then  in  the  yard  or 
yards,  and  at  the  fame  time  to  have  the  dung  in  the  dove« 
Hind  to  have  the  iioufe,  and  the  heti-dung  in  the  hen-houfe.  ^  And  alfo  to 
dung  and  lodg-  jjave  fome  Convenient  place  in  the  faid  dwefting  houfe,  for 
ingforfcrvanti,  j^j^  ^^^  ^j^^j^,  f^^^anti  to  lodge  ^ftd  diet  In,  Md  fome  con- 

venient  place  to  tay  hay  and  chaff  in,  and  fonae  convenient 
ftable  for  their  horfes  to  Hand  and  be  in,  without  extinguifh* 
xnent  of  any  of  the  yearly  rents  hereinbefore  referved,  and 
without  giving  or  making  any  allowance  or  fatisfaQion  for 
tht  kfl^  not  the  fame.  And  Juriher^  that  the  faid  B.  B,  his  executors, 
to  diCiKtfe  of      admiuiftrators,  and  afDgns,  Aall  hot  at  aily  time  or  times 

ft«w  within  the  jjj-^     ^jjg  jjjjj  ^^^         y,  ^,f  ^jjg  (j^i  J  ^^^^  fgii^  ^^  ^^L 

uft  two  years.    ^^^  ^^^^^fc  jjj^^^g  ^^f  ^^y  ^,f  the  fttaw  whlch  Bialtbe 

growiiig  and  ariling  upon  the  faid  leafed  Jnreiaiffef;  and  (bail 

not 
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hot  t)urA  any  ftra^«  except  it  be  for  the  neceflfaiy  Cnget^^ 

of  his  and  their  hpg3»  for  the  ufd  of  their  ow.n  families. 

Jnd  t1iat  the  fai4  B.  B.  kit  executors,  admihiftrators,  and  ^^^  *<»  ^^  '^« 

aniens,  ihall  attd  will  lay  In  and  in-harn  all  the  crops  of  ^^,"  '^^ 

grain«   whicti  (hall  be  gt*owin|[  find  aririqg  upon  the  Taid 

hereby  leafed  preinifles,  in  every  year  of  the  laid  teno»  in 

the  barns  and  rick-yards  belonj^mg  to  the  faid  leafed  pre* 

tniOeSy  and  not  elfewhete,  and  the  fame  there  thra(h  out, 

and  the  draw  az}d  ftoyer  which  Ihall  arife  therefrom  and  ^"^  ^^^^^  ^ 

thereby,  turn  into  the  yard  and  yards,  and  the  fame  feed    ^^\  ^'^^ 

up  with  his  or  their  cattle,   for  the  better  increafe  and 

tnaking  <)f  .dun^  and  tl^e  dung  and  foil  which  Khali  arife  » 

thereby,  lay,  fpreadand  beltow  upon  the  hereby  demifed 

Sremifles,  in  ahufbandlike  manner,  and  not  elfewnere;  and 
ull  and  will  leave  uncp,  and  for  the  ufe  of  the  faid  A.  A» 
his  heirs,  or  aligns*  all  the  dung  and  compofi  which  (hall 
be  made  on  th^  faid  leafed  premifes  the  three  ]aft  years  of 
the  faid  term,  which  (hall  arife  from  the  two  laft  crops  o£ 
CQrn  and  grain,  for  manuring  the  premilfes,  or  otherwife  to 
be  difpofed  of  as  he  the  laid  A>  A.  his  heirs,  and  iifligns, 
{hall  tnink  fit  and  convetiient;    and  that  the   faid  h,Bm 
his  executors,  adminiitrators,  and  afHgns,  (baH  fow  the  three 
lad  years  of  this  prefeni  leafe,  one  third  part  of  the  edge 
crop  with  paas  or  vetches.    And  that  the  laid  B.  B.  his  ex-  ^^  f^^  j^j^, 
ecutors,  aaminifirators,  and  afligns,  ihall  ^d  will,  at  ?1I  &c.  in  chelate 
times^  during  the  term  hereby  lealed,  endeavour  to.prefenre  7<^^- 
and  keep  the  dove  houfe,  with  a  ^ood  flight  of  pigeons,  ^^  prefcm  pU 
tiove-houfe  lilie,  .and  at  the  end,  expiration,  or  other  iooner  gcons. 
determination  of  the  faid  term  of        years,  (hall  and  will 
give  up  the  fame,  fo  preferved  and  kept,  into  the  hands  of 
the  faid  A.  A*  his  heirs,  and  afligns.    And  that  the  faid  B,  Bi 
his  executors,  adminillrators,  and  aifigns,  (hall  and  will^ 
at  all  times  during  the  faid  term  of        years  hereby  leafed, 
bear,  pay,  and  dnciiarge  all   fuch  taxes,  levies,  and  affeff'  Topay^et^ 
ments  whatfoever,  as  (hall  be  taxed,  rated,  levied,  oraiTef-  ^c« 
fed  upon  the  faid  hereby  leafed  premifles,  land  tax  only  ex« 
cepted«      And  that  he  the  faid  B.  B.  his  executors,  admi« 
Hiilrators,  add  ^(Tigns,  (hall  not  nor  will,  at  any  time   or 
times  during  this  prefent  leafe,   cut,   plaih,  or  liew-make  Kotto  cut 
any  of  the  bedaet  beloi^ing  to  the  hereby  leafed  premifTes,  hedges  under  a 
t>ut  fuch  as  (hall  be  of  twelve  year*  growui,  and  tbofe  only  «"**"  rowth| 
at  feafonable  times  in  the  year ;  and  when  the  clofes  and 
ground  to  which  fuch  hedges  belong  (hall  be  fown  with 
Wheatj  tye,  or  barl^,  on  a  fummer*s  tilth,  or  be  clofc*  of 
•old  pafture,  and  after  die  fame  ihall  have  been  cut,  pla(hed# 
or  new-madt,  as  aforefaid,  the  fame  preferve  and  keep  from 
biting,  or  de(lru£lion  by  cattle  or  otherwife,  and  (hall  and 
will,  at  fuchctitiing  and  plalhtng  thereof, cleanfe and  fcow^r 
the  ditclies,  againft  fuch  hedge  or  hedges*  where  ditches 
have  been  heretofore,  and  do  lie  next  to  any  lane  or  high- 
way, and  the  offal  wood  which  (hall,  arife  by  the  cutting  or  ^^^°J^e 
plalhingof  fuch  hedges,  faggot  and  make  up,  and  carry  unto  \^yXc, 

M  n  a  the 
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the  faid  leafed  meffuagey  or  farm-houfe,  there  to  be  fpefit 

by  way  of  fire  wood,  and  not  to  be  fold  or  difpofed  of  iii 

any  other  manner  whaifoever.     jind  that  the  faid  J.  A.  his 

executors,  adminiHrators,  and  afligns,  (hall  not,  nor  will, 

at  any  time  or  times  during  the  term  hereby  leafed,  lop,  top, 

jfot  to  lop  trees  flired,  ot  cut,  any  of  the  trees  or  fpring  wood  belonging  to 

except  poUaids.  ^^  f^^jj  leafed  premilfes,  butfuch  pollard  trees,  and  fpring 

wood,  as  have  been  ufually  lopped,  and  cut  by  former  ana 

other  tenants,  and  thofe  only  of  twelve  years  growth,  and 

the  lops  which  (hall  arife  and  come  therefrom,  carry  into 

the  loppings  to  the  faid  hereby  leafed  melTuage  or  farm-houfe,  there  to  be 

be  fpent  in  the    fpent  by  way  of  fire  boot,  and  not  to  be  fold  or  difpofed  of 

♦«>"*•  in  any  other  way  whatfoever,  and  (hall  not,  nor  will  at  any 

time  or  times  during  this  leafe,  inordinately  burn  or  wafte 
any  of  the  fire-wood,  which  is  fo  allowed  to  be  fpent  by 
way  of  fire-boot,  as  aforefaid,  and  (hall  preferve  and  keep 
the  faid  pollard  trees,  as  alfo  all  the  fruit  trees,  and  fpring 
'  wood,  belonging  to  the  faid  hereby  leafed  premifTes,  from 
The  leffor  cove-  all  wilful  Or  negligent  wafte.     And  the  faid  A.  A.  doth 


".»"J*  ^o  find      hereby  for  himfcilf,  his  heirs,  and  ailBgns,  covenant,  promife, 
pa?rs  ^  ^^  '*'     ^^^  3igree,  to,  with  the  faid  B.  B,  his  executors,  adminiftra* 
tors,  and  a(Iigns,  in  manner  following,  (that  is  to  fay,)  that 


he  the  faid  A,  A.  his  heir^,  and  afligns,  (hall  and  will  from 
time  to  time,  and  at  all  times  during  this  prefent  leafe,  at 
feafonable  times  for  cutting  timber,  find,  provide  for,  and 
allow  unto  the  faid  B,  B.  his  executors,  adminiftrators,  or 
afligns,  on  the  faid  premiffes  hereby  leafed,  or  within  tout 
miles diftant  therefrom,  n($ce(rary  rough  timber,  brick,  lime, 
and  tiles,  and  all  other  materials  whatfoever,  for  the  repair- 
ing and  amending  thereof,  (except  (Iraw)  within  forty  days 
Vpon  nonce,      ^fj^,.  notice  of  the  Want  thereof,  and  demand  of  the  fame 
made  by  the  faid  B.  B,  his  executors,  adminiftrators,  or 
afligns,  the  faid  materials  to  be  carried  to  the  faid  leafed 
premilles  at  the  expence  of  the  faid  B.  B.  his  executors, 
&c.    And  alfo  (hall  and  will  from  time  to  time,  and  at  all 
times  during  this  prefent  leafe,  allow  unto  the  faid  B,  B» 
his  executors,  adminlftraiors,  or  a{figns,  timber  to  be  had 
and  taken  off  and  from  the  faid  hereby  leafed  premiifes,  (if 
any  fuch  there  be]  for  neceffary  plough-bote,  to  be  ufed  and 
A"^?tl!**^  -e  fpent  upon  the  faid  prcmiffes,  and  notelfewherc,  and  to  be 
OT^'thfprm^^^^    fet  out  for  that  purpofe  bv  the  faid  A.  A.  his  heirs,  or  af. 
'  figns,  on  fuch  notice  as  aforefaid  of  the  want, thereof ;  and 
that  the  faid  A.  A,  his  heirs  and  aflSgns,  (hall  and  will  per- 
mit and  fuffer  the  faid  B.  B.  his  executors,  adminiftrators, 
or  a(figns,  to  have  the  ufe  of  all  the  barns,  yalrds,  and  gra* 
Arid  to  allow     varies  hereby  leafed,  for  the  laying  in,  and  tbre(bing  out,  of 
room  for  threfli.  his  or  their  crop  of  corn  or  grain,  which  (hall  be  growing 
in;  the  tenant's  and  arifing  upon  the  premiiTes  in  the  laft  year  of  the  faid 
Uftwopfw       term-hereby  leafed,  for  the  fperiding  of  the  ftraw  and  ftover 
^^'  which  (hall  arife   therefrom,  with  horfes,  cows,  bullocks, 

and  other  cattle,  until  the  feaft  of        next  after  the  end, 
expiration,  or  other  fooner  determioation  of  the  faid  term 

of 
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of  years ;  and  alfo  to  have  fotne  convenient  rooms  in  the 

faid  hereby  leafed  mefluage  or  farm* houfe,  for  his,  or  their 

fervants  to  lodge  and  diet  in,  and  fomc  convenient  place  for  ^^^^  ^^' 

his  and  their  horfes  to  (land  and  be  in,  and  fome  convenient 

place  to  lay  hay  and  chaff  in,  until  the  faid  feallday  of 

next  after  the  determination  of  the  faid  term.     Jnd  laftly^ 

that  it  ihall  and  may  be  lawful,  to  and  for  the  faid  B.  B.  his 

executors,  adminifirators,   and  afligns,    (paying  the  rent  And  that  the 

hereinbefore  referved,   and  performing  the  covenants  and  1^^**"**^"^®' 

agreements  hereinbefore  mentioned   and  contained,    and 

which  on  his  and  their  part  and  behalf,  are  or  ought  xo  be 

Eaid,  done  and  performed;  peaceably  and  quietly  to  have, 
old,  occupy,  poflefs,  and  enjoy,  ail  and  Angular  the  faid 
hereby  leafed  premiifes,  with  the  appurtenances,  during  the 
faid  term  of  years  hereby  demiied,  without  any  molef- 
tation  or  interruption  whatfoever,  of,  or  by  him,  the  faid 
jt.  A^  his  heirs  or  afligns,  or  of,  or  by  any  other  perfon  or 
perfons  lawfully  or  equitably  claiming  or  to  claim,  by,  from, 
or  under  him,  them,  or  any  of  them* 
In  witnefs,  Qc. 

Ati  Indorjement  for  continuing  a  Leafe  for  a  lojtger 
Term,  after  the  Expiration  of  the  Prefent. 

THIS  INDENTURE,  &c.  between  the  within  named 
A.  B,  of  the  one  part,  and  the  within  named  C.i>.  of  the 
other  part,  witneffith^  that  for  and  in  confideration  of  the 
rent  hereby  referved,  and  of  the  covenants,  conditions, 
and  agreements  refpefiively,  hereinafter  contained,  which 
on  the  part  and  benalf  of  the  faid  C.  J),  his  executors,  ad- 
miniftrators  and  afligns,  are  to  be  paid,  done  and  performed. 
the  faid  A,  B,  hath  demifed,  leafed,  fet  and  to  farm  let, 
unto  the  faid  C.  D.  his  executors,  adminiftrators  and  afligns, 
all  that  piece  or  parcel  of  ground,  with  the  mefluage  or 
tenement,  thereon,  erefied  and  built,  and  all  and  lingular 
other  the  premifles  refpeQivery,  comprifed  in  the  within 
written  leafe,  and  thereby  demifed  to  the  faid  C  /).  (except 
as  therein  is  excepted,)  to  have  and  to  I^old  the  faid  piece  or 

{larcel  of  ground,  and  meifuage  or  tenement,  and  all  and 
ingular  other  the  premifles  hereby  leafed,  fet,  and  to  farm 
let,  or  mentioned,  or  intended  fo  to  be,  (except  as  afore* 
faid)  unto  the  faid  C«  Z).  his  executors,  adminiflrators  and 
afligns,  from  the  day  of  ,  whiqh  will  be  in  the 
vear  of  our  Lord  ,  and  when  the  ^aid  within  written 
leafe  will  expire,  for  and  during,  and  unto  the  full  end  and 
term  of  years  longer,  from  thence  next  enfuing,  and 
fully  to  be  complete  and  ended,  fubjefi  to,  and  under  the 
like  rent,  and  payable  in  like  manner,  as  is  within  men* 
tioned,  for  and  in  refpe£l  of  the  rent  referved,  in  and  by 
the  faid  within  written  leafe,  and  fubje£i  tQ  the  like  power 
of  entry,  as^ell  on  non*payment  of  rent,  as  on  the  hap-* 
pening  of  any  of  the  other  mcideots  mentioned  in  the  within 

N  n  3  written 
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vtxiltt»  ftov'ih  or  cODdttion  of  n^atjy,  md  it  is  IiercW 
declared  and  agreed,  by  and  between  the  uid parties  to  thew 
prefenis,  that  theft  and  their  TefpcfHve  hem,  executcvt, 
adMlniflraton  and  affigm,  (ball  and  will,  by  ihefe  prercou, 
during  the  continoance  of  the  additional  wnn  of  yean 
bereby  granted,  fiand,  and  be  bound,  for  and  in  refpeA  of 
the  fatd  heivby  demifed  premlfTet  with  the  appunciuDcei, 
in  fiKh  and  the  like  coTenants<  condltiom,  and  agrcemenu 
rHj^Sirely,  as  they  the  Cud  parties  and  their  refpeflive 
heirs,  executors,  adminiflrators,  and  affigns  do  now  fland 
bound,  in  and  by  the  laid  within  leaEe,  for  and  during  the 
now  rcfidufc  unexpired  of  the  within  mentioned  term  hereby 
granted,  it  beinr  the  intent  and  meaning  hereof,  that  this 
prefent  endorfed  leare,  and  the  additiooat  term  hereby 
granted,  fliall  be  upon  fuch  and  the  like  fobting,  and  all 
uie  covenants,  clrafes,  condilioos,  and  agreemenii  ref- 
pefiiveTy  therein  contained,  be  coually  available,  take 
place,  and  have  the  like  force  and  eneO,  to  all  intents  and 
purpofes,  as  if  every  article,  clauCe,  matter,  and  thing,  con- 
tained in  the  fatd  within  leafe,  were  inrerted  and  contuned 
in  this  prefent  indenture. 
In  witneft,  &c, 

A  BmUing  Leafe. 

'THIS  INDENTURE,  made,  ©c.  between  ^.  il.  ©<:.  of 
-'-  the  one  pin,  and  C.  D.  of  the  other  part,  tnine^etk,  that 
the  faid  yf.  B.  for  and  in  confidention  of  the  rents,  covc- 
Aantt,  and  agreements,  hereinafter  referred  and  ceataiiKd, 
ty,  and  oh  the  part  and  behaU  of  the  faid  C.  B.  his  execu. 
tors,  adminiflrators,  and  afltgns,  to  be  paid,  done,  and  per- 
.  formed,  hafh  demifed,  leafed,  fet,  and  to  farm  lA,  and  by 
thefe  prefcnts  J<tlh  demife,  leafe,  fet,  and  to  fuia  let,  unto 
the  faid  C.  D.  his  executors,  admin  illrxtors,  and  aSlgns.  all 
that  piece  or  parcel  of  ground,  fituate,  lying  and  being, 
OH,  bfc.  in  the  laid  parifi)  of  contvning  in  breadth  on 
,        the  north  fide  thereof  and  in  dejith  en  the  eaft  fido 

thereof  be  the  fame  more  or  lefs,  and  on  the  weft  fide 

thereof  eafi  and  from  thence  fouth  and 

from  thence  eaft,  be  the  fame  motr  or  left,  together  with 
the  meOtiageS  or  lenenients,  and  other  the  erc£ttont  and 
buildings  thcredn,  which  the  faid  C.  D.  (hall  have  Full  li- 
berty  to  pull  doWn,  and  to  take  to  and  for  hi*  own  ofet 
ivhich  faid  piece  or  parcel  of  ground  abuts  north  on 
aforefiid,  fonihon  gardens  to  fome  honfesm  the  north  fide 
ttf  belonging  to  the  faid  ^.  B.  now  on  leafe  to 
call  on  buildings,  t^c,  andwefl,  t^c.  and  is  raotc  fully  de- 
lineatedand  defcribtd  in  the  plan  or  ground  |dot  thereof, 
in  the  margin  of  thefe  prefenis,  together  wbh  all  ereQiotts 
and  buildings  to  be  erened  and  bumihcreon,  and  all  ways, 
paths,  pa^es,  drains,  Waters,  water>tD<nr£n,  eafaments, 

proiu. 


!>rofit8,  cooimoditici,  wA  appurtemaces,  whatfoever,  bcp 
QDgiog,  and  which  ball  beloag  to  the  faid  hereby  detnife^ 
prexniuesy  or  any  part  or  parcel  thereof,  io  have  and  to  hold 
the  faid  piece  or  parcel  oi  ground,  mefluages*  or  tenenenti, 
ere3ion>i  buildio^,  and  preniOes  hereby  demifed  or  isx^ 
tended  fo  to  be.  with  their  and  every  of  their  appurtenances, 
umo  the  bid  C.  D'.  his  executors,  admini  flrators,  and  affigns, 
kom  the  day  of  latf  naft,  before  the  date  hereof^ 
for  and  doriog,  and  unto  the  full  end  and  term  of  years, 
from  thence  next  enfuing,  and  fully  to  be  complete  and 
ended,  yieUiMg  and  Paying .  therefore  Cor  the  firft  year  of 
the  (aid  term  nereby  demiTed,  the  rent  ot  a  pepper  corn  on 
the  lafinday  tl^ereof,  if  demanded,  and  yielding  and  paying 
therefore  yearly,  amd  every  war,  for  and  daring  tne  re- 
inaining  years  of  the  uiid  term  hereby  demifed,.  unto 
the  faid  jl^  B.  his  heirs  and  afigns,  the  yearly  rent  or  fum 
of  /.of  lawful  money  of  the  United  Kingdoms  oi  Grtat 
Britain  and  Ireland^  by  half  yearly  payments,  on  the 
and  in  each  year,  by  even  and  eoual  portions,  the  firft 
payment  thereof  to  begin  and  be  made  on  in  the  year 
pf  our  Lord  the  laid  feveral  rents  to  be  paid  and  pay* 
able  from  time  to  time,  on  the  feveral  feaAs  aforefaid, 
during  the  faid  term,  free  and  clear  of  all  rates,  taxes, 
charges,  afreifinents,  and  payments  whatfoever,  taxed^ 
chairg;ed,  aflefled,  or  impofed  upon  the  (aid  hereby  leafed 
premiifes,  or  any  part  thereof,  by  authority  of  parJiament^ 
or  otherwife  bowioever,  during  the  term  nereby  granted* 
jind  the  faid  C  i),  for  htmfelf,  nis  heirs,  executors,  admi- 
niftrators,  and  affigrns,  doth  covenant,  promife,  and  agree^^ 
to  and  with  the  faid  jf.  B.  his  heirs  and  afligns,  by  thefe 
prefents,  in  manner  following,  (that  is  to  fay,)  that  the  faid 
C*  D*  his  heirs,  executors,  acuniniflrators,  and  affigas,  (hall 
and  will  yearly,  a9d  every  year  during  the  laft  years 
of  the  faid  term  hereby  granted,  well  and  trulypay,  or  caufe 
to  be  paid  unto  the  faid  jL  B.  his  heirs,  and  a/ugns,  the  (aid 
yearly  rent  or  fum  of  /.  of  lawful  money  of  the  United 
Xingdbsms  of  Gnat  Britain  and  Irdand^  on  the  feveral  days 
and  limes,  and  mi  the  manner  hereinbefore  limited  and  ap« 
pointed  Jor  payment  thereof,  without  making  any  dedufUoa 
or  abatement  thereout,  for,  or  in  refpefi  of  any  rates,  taxes, 
aiTe&ments,  duties,  charges,  or  impa(itions  whatfoever, 
taxed,  charged,  afieffed,  or  impofed  upon  t^e  faid  hereby 
demifed  premifles,  or  any  part  thereof,  durimj  the  faid  teri^ 
hereby  granted  ;  all  which  rates,  taxes,  aifeimients,  duties, 
charges,  or  impofiiions,  he  the  faid  C*  J),  his  executors,  ad>  « 
miniftrators,  or  afligns,  Iball  and  will  bear,  pay,  and  dif^ 
charge,  and  therefore,  and  therefrom,  acouit,  fave  harm^^ 
lels,  and  keep  indemnified  the  faid  J,  B.  bis  heirs  and  af- 
ligns. uind  that  he  the  laid  C.  D.  his  executors,  admini^ 
flcators  or  affigns,  (hall  and  will,  before  the  expiration  of 
the  firft  year  of  the  term  hereby  granted,  at  his  and  their 
awn  psopcr  JudU  and  chargjcs,  erecl,  builds  complete,  ao^ 
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in  a  worlman-Uke  manner  finifh,  one  or  more  k°o<3  ^n^ 
fubftantial  brick  mefTuages  or  tcnemenis,  upon  fome  part 
of  the  ground  hereby  demifed,  and  Diall  and  will  lay  out 
and  expend  therein  thefumof  /.  or  upwards,  and  alfo 
that  he  the  faid  C.  D.  his  executors,  adminifiraton,  and  af- 
figni,  (hall  and  wi.lt,  from  time  to  time,  and  at  all  limes, 
from  and  after  the  Taid  meiTuage  or  tenement,  ereAions  and 
buildings  on  the  faid  piece  of  ground  hereby  demifed,  fhall 
be  refpeElively  completed  and  finifhed,  during  the  remain* 
der  of  the  faid  term  hereby  granted,  when,  where,  and 
ai  often  as  need  or  occaGon  uiall  be  and  require,  at  his  and 
their  own  proper  cofts  and  charges,  well  and  fuiGciently 
repair,  uphold,  fuppoit,  maintain,  pave,  purge,  fcour, 
cleanfe,  empty,  amend,  and  keep  the  faid  mcfluage  or  te* 
nemeni,  mclTuA^res  or  tenements,  ere6lions  and  buildings, 
and  all  the  walls,  rails,  lights,  pavements,  grates,  privie*, 
fmks,  drains,  and  watercourfes  thereunto  belonging,  and 
which  (hall  belong  to  the  fame,  in,  by,  and  with  all  and  Btl 
manner  of  necdtul  and  neceffary  reparations,  cleanrrnKs. 
and  amendments  whatfoever.  jind  that  he  the  faid  C.  D^ 
his  executors,  adminiltrators,  and  alligns,  (hall  not,  nor  will, 
dur  ng  the  faid  term  hereby  granted,  permit,  or  fuBcr,  any 
peifonor  perfbns  to  ufe,  exercile,  ur  cairy  on,  in  and  upon 
the  faid  hereby  demifed  premilTes,  or  any  part  thereof,  any 
trade  or  bufinefs,  which  may  be  nauCeous  oroffcnfive,  or 
grow  to  the  annoyance,  prejudice,  or  difturbance  of  any 
of  the  other  tenements  of  the  faid  ^,  3.'  near  adjoining 
thereto,  and  the  faid  melTua^e,  or  tenement,  me (Tu ages,  or 
tenements,  ere£fion9,  bui(dmgs,  and  prcmiflei,  with  the 
walls,  pavements,  fewers,  and  drains  belonging  thereto,  be- 
ing in  every  refpeftfo  wellaad  fufficiently  repaired,  tipheld, 
fupponed,  fuHained,  maintained,  paved,  purged,  fcoured, 
cleanfed,  emptied,  amended,  and  kept,  (hail  and  will,  at 
the  expiration,  or  other  fooner  determination  oF  the  faid 
term  hereby  granted,  peaceably  and  quietly  leave,  fur- 
render,  and  yield  up  unto  the  faid  <^.  £.  his  heirs  and  af- 
(igns,  together  with  all  the  doors,  locks,  keys,  bolts,  bars, 
wainfcotg,  chimney-pieces,  flabs,  foot-paces,  windows,  win- 
dow-fhutters,  partitions,  drelfers,  (helves,  pumps,  water- 
pipes,  rails,  and  all  other  things  which  (hall  be  any  wayt 
fixed  and  faflened  to,  and  (hall  be  Handing,  being  and  let 
up,  in  and  upon  the  faiil  premilTes  hereby  demifed,  or  any 
part  thereof  within  the  lall  7^'*'^'  °^  ^^^  ^^'^  '^^^^  hereby 
granied.  jind  that  he  the  faid  C.  D,  his  executors,  admini- 
flrators,  and  afligns,  ihall  and  will,  at  hit  and  their  ova 

S roper  coAs  and  charges,  from  lime  to  time  fuScienily  in- 
jre  all  and  every  the  melTjages  or  tenements,  ereftions  and 
buildings,  which  (hall  be  ere3ed  and  built  upon  the  faid 
piece  or  parcel  of  ground  hereby  demifed,  or  any  part 
(hereof,  from  cafualties  by  fire,  during  the  then  remainder 
of  the  faid  term  hereby  granted,  in  fome  or  one  of  the 
public  olficci  kept  for  that  purpofe,  in  London  or  fVefimin* 
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Jler\  and  in  cafe  the  faid  mefluage  or  tenements,  ereQions 
and  buildings,  or  any  of  them,  or  any  part  of  any.  of  them, 
fhall,  at  any  time  or  times,  during  the  faid  term,  be  burnt 
down,  deftroyed,  or  damaged  by  fire,  fliall  and  will,  from 
time  to  time,  immediately  afterwards,  rebuild,  or  well  and 
fufBciently  repair  the  fame.  And  further^  that  it  (hall  and 
may  be  lawful,  to  and  for  the  faia  A.  B.  his  heirs  and  a^* 
figns  or  any  of  them,  with  workmen  or'  others,  in  his, 
their,  or  any  of  their  company,  or  without,  to  enter  or 
come  into  and  upon  the  faid  demifed  premifles,  and  every 
part  thereof,  at  (eafonable  and  convenient  times,  in  the  day 
lime,  as  well  at  any  time  or  times,  during  the  laft  fevtn 
years  of  the  faid  term  hereby  granted,  to  makean  inventory 
or  fchedule  of  the  feveral  fixtures  and  things  then  ftanding 
and  being,  in  and  upon  the  faid  hereby  demifed  premifles^ 
vrhich  are  to  be  left  at  the  end  of  the  faid  term,  to  and  for 
the  ufe  of  the  faid  A,  B.  his  heirs  and  afligns,  purfuant  to 
the  covenant  hereinbefore  in  that  behalf  contained,  as  alfo 
twice  or  oftencr  in  eveiy  year,  during  the  faid  term  hereby  , 
granted,  to  view,  fearcn,  and  fee  the  defeds  and  want  of 
reparations  of  the  faid  premifles,  and  of  all  defeQs  and  want 
of  reparations,  which  upon  every  or  any  fuch  view  or  fearch 
(hall  be,  from  time  to  time  found  to  give  or  leave  notice  or 
warning  thereof  in  writing,  at  or  upon  the  faid  demifed 
premifles,  unto,  and  for  the  faid  C  D,  his  executors,  ad- 
roiniftrators  or  aflicns,  to  repair  and  amend  the  fame.  And. 
that  the  faid  d  D.  nis  executors,  adminiftrators,  or  afligns, 
fliall  and  will,  within  three  months  next  after  every  fuch  no« 
tice  or  warning  fliall  be  given  or  left,  at  his  and  their  own 
proper  cofls  and  charges,  well  and  fufiiciently  repair,  amend, 
and  make  good,  all  and  every  the  defe£ls  and  want  of  re- 
parations, whereof  fuch  notice  or  warning  fliall  be  fo  given 
or  left  as  aforefaid.  Provided  always^  neverthelefs,  and 
thefe  prefents  are  upon  this  condition,  that  if  the  faid  yearly 
rent,  or  fum  of  /.  hereby  referved,  or  any  part  thereof, 
fliall  be  behind  and  unpaid,  by  the  fpace  of  days,  next 
after  either  pf  the  faid  feafts  or  days  of  payment,  whereon 
the  fame  ought  to  be  paid  as  aforefaid,  (being  lawfully  de- 
manded,) or  if  the  faid  C.  D.  his  executors,  adminiftrators, 
or  afligns,  fliall  not  well  and  truly  obferve,  perform,  fulfil 
and  keep  all  and  every,  the  covenants,  articles,  claufes, 
conditions,  and  agreements,  in  thefe  prefents  exprefled  and 
contained,  on  his  and  their  part  and  behalf  to  be  performed 
and  kept  according  to  the  true  intent  and  meaning  thereof, 
then,  and  Irom  thenceforth,  in  either  of  the  faid  cafes,  it 
fliall  and  may  be  lawful,  to  and  for  thfe  faid  A.  B.  his  heirs 
and  afligns,  into,  and  upon  the  faid  demifed  premifles,  or 
any  part  thereof  in  the  name  of  the  whole,  whollv  to  re- 
enter, and  the  fame  to  have  again,  retain,  repoflefs  and 
rnjpy,  as  in  his,  and  their  firft  and  former  eftate,  and  the 
laid  C.i),  hisexecutorf,  adminiflrators,  or  afligns,  and  all 
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olbef  ieiiant«,  or  occupiert  of  tbc  faid  premiflei,  tbtrtom, 
aad  from  thence^  utterly  to  expd,  put  oat.  and  amovfi,anit 
.  that  from  aad  after  fuch  re-entry  made,  ibis  prefent  Ieale» 
and  every  claufe,  article  and  thing  herein  conuioed,  oq  the 
leflbr's  pact  and  behalf,  from  thenceforth  to  be  dope  an4 
performed,  (ball  ceafe,  determine,  ?nd  be  utterly  votdf  to 
all  intents  and  pqipoies  wfaatfoevfr,  eny  thing  hereinbe- 
fore contained  to  tbe  contrary  thereof  in  anYwile  notwith- 
fiandiog.  Jni  the  iaid  J*  B.  for  bimfelf,  his  heirs  and  9f« 
fif  ns,  doth  hereby  covenant,  promife,  and  ame,  to  and 
with  the  faid  C  Z)*  his  heirs,  executors*  a&iiniftrators 
and  afligns,  paying  the  (aid  yearly  rent  hereby  referved,  in 
manner  and  form  aforefaidt  and  obferving,  performing  and 
keeping,  all  and  Angular  I  he  covenants  9nd  .^eemcnts, 
hereinbefore  mentionedt  on  his  and  tbeir  parts  and  behalf 
to  be  performed  and  kept,  Ihall  and  mwf  lawfully,  peaces 
ably  and  quietly  have,  nold,  occnpy,  poflefs,  and  enjoy 
the  faid  piece  or  parcel  of  ground  add  premiiTes  hereby  de> 
mifed,  with  their,  and  every  of  their  appurtenances,  for 
and  during  tbe  faid  term  of  y^rs  hereby  granted,  with- 
out any  lawful  let,  trouble,  denial  or  interruption,  of  or 
by  the  (aid  J.  B.  his  heirs  or  afligns,  or  any  other  perfon  or 
perfoos,  lawfully  claiming  or  to  claim,  by.  from*  or  under 
nim,  them,  or  any  of  them* 
Inwitoefs,  f^c. 

Leafe  of  a  Houfi  in  a  Town» 
npHIS  INDENTURE, made&^:.  between  /.A.  of&c.  o£ 


Pirtiet.  I    the  one  part,  and  H.  H.  of  &€•  of  the  other  part,  aru- 

neJlHh^  that  for  and  in  confideration  of  the  yearly  rent,  and  of 
the  covenants,  provifoes,  and  agreements,  herdnafter  referved 
end  contained,  by  and  on  tbe  part  and  behalf  of  the  faid 

j^fjg^l^  H*  H.  his  executors,  adminiflrators,  and  alGsns,  to  he  paid, 

obferved,  and  performed,  he  tlie  {aid  A.  A»  hath  demiied 
and  leafed^  ana  by  thefe  prefents  doth  demife  and  leafe 
unto  the  faid  /f.  H.  his  executors,  adminiftrators,  and  afligns^ 
tf//that  meffua^  or  tenement  and  dwelling  houTe,  fituate 
and  beinj[  on  the        fide  or  part  of       ftreet,  in  tliMe  parilb 

PrtmiiTet.         of  in  the  city  of  London,  together  with  \hirc  iefcrihc 

the particuUrs  of  Ou prtmiffts\\  And  alfo  all  ways,  paf- 

Gencna  wordi.   fages,  lights,  eakments,  rooms,  vaults,  cellars,  areas,  yards. 

water-courfes,  profits,  conveniences,  hereditaments,  and 
appurtenances,  whatfoever,  to  the  faidmeiTuage  orpremillcs* 
thereby  demifed,  belonging  or  in  any  ways  appertaining,  or 
reputed  or knowgn  to  be  part,  parcel  or  member  thereof:  aU 
and  fingular  which  faid  meffuageand  jiremifles  are  now^iir 

Habendum  for   lately  were  in  the  occupation  ofu.  C  his  afligneeor  afligas^ 

SI  ycvs.  ^^  \y^y4t  and  to  hold  the  faid  mefljuage  or  tenement  and  pre- 

miffes,  with  the  appurtenances  hereby  demifed,  or  fo  men- 
tioned to  be  unto  tne  faid  if.  J7.  his  executors,  admtniftra* 
Xov^^  and  afligns,  from  the  a5tU  day  of  December  laft  paft, 

for 
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for  and  during  the  term  of  twenty-one  years»  thence  next 
enfuing»  and  fully  to  be  complete  and  ended,  determinable  petttmitiaUttf 
nevertnelefs  at  the  expiration  of  the  fir  ft  fevenor  fourteen  thetsdflf  y«r 
years  thereof*  upon  fuch  conditions  as  is  herein-after  men-  i4jtan* 
tioned :  be  the  (aid  H.  H*  his  executors,  adminiHratort,  and 
alliens,  yieklingarid  paying  yearly  and  every  year  during 
the  faid  terra,  unto  the  laid  A.  A.  his  executors,  admini&ra-  At^ioitfiF 
tors  and  afligns,  the  yearly  rent  or  fum  of        pounds,  of  ^^ 
lawful  money  oi  the  United  Kingdoms  of  Great  JSritaindni 
Ireland^  the  lame  to  be  paid  by  equal  quanerly  payments  on 
the  refpe&ive  days  following:  namely,  on  the  aj|th  day  of 
March^  the  a-ith  day  of  Jfune^  the  291^  day  of  Siptember^ 
and  the  &Ath  aay  of  December^  in  every  year,  (lave  and  ex«  Exce^skaasta 
cept,  at  all  times  during  the  faid  term,  fuch  proportionable  ^^ 
part  of  the  faid  yearly  rent  of        pounds  as  (hall  or  may 
^row  due  during  fuch  time,  or  the  mefluage  or  tenement 
hereby  demifed,  (hall  without  the  hindrance  of  the  fai4 
J3.  H.his  executors,  &c.be  and  remain  uninhabitable  by 
reafon  of  accidental  fire,)  and  to  be  clear  of  all  and  afl 
manner  of  parliamentary,  parochial  and  other  taxes,  alTelf. 
ments,  rates  and  dedufllons  whatfoever ;  the  fird  quarterly 
payment  thereof  to  ct)mmence  and  be  made  on  the  24th  da)^ 
of  Jfune^  next  enfuing  the  date  of  thefe  prefents.    And  the 
hid  H.  H.  doth  hereby  forhimfelf,  his  executors,  &c,  co^  Commttopsf 
venant,proinire  andajiree  to  and  with  the  faid  A.  A*  his  ex«>  rent. 
ecutors,  £?c.  that  he  the  faid  H.  H»  his  executors,  &c.  (hall 
and  will  yearly  and  every  year  during  the  continuance  of 
the  faid  term  hereby  demifed  (fave  and  except  as  aforefaid  J 
veil  and  truly  pay,  or  caufe  to  be  paid  unto  the  faid  A.  Am 
bis  executors,  & r.  the  faid  yearly  fum  or  rent  of        pounds^  ' 
of  lawful  money  of  the  United  Kingdoms  of  Great  Britain 
and  Ireland  on  the  refpeflive  days,  and  in  the  manner  the 
fame  it  hereinbefore  made  payable.    And  alfo  (hall  and.will  And  taxes  (ex-' 
well  and  truly  pay,  or  caufetobe  paid,  all  and  all  manner  s<^ptiand-ux.) 
of  taxes,   adedinents^  rates,  and  impofitions  whatfoever, 
parliatnentary, parochial  or  otherwife,  (the  land-tax  only  ex- 
cepted,) which  now  are«  or  (hall  at  any  time  during  the 
continuance  of  the  faid  term  hereby  demifed,  be  afTefTed, 
rated,  or  in^pofed  on  the  faid  demifed  me{(uage  or  tenement, 
and  pre(ni(res,  or  any  part  thereof,  or  on  the  laid  yearly  rent  -,         ^  .  ^ 

«_        L  r  ji         -^   »  1  r  1       r  •  1    rr     rr    Covenant  that 

oereby  refer ved,  or  any  part  thereof,  or  on  the  laid  n,  H.  icitcc  ihaii  p^jm; 
his  executors,  fie.  on  account  thereof.     And  ar(b  that  he  the  every  3d  year, 
faid  if.H.  his  executors,  l^c^  Ihall  and  will  at  hisand  their  own 
proper  cofts  and  charges,  caufe  to  be  well  and  fufficiently 

{tainted,  all  the  outfide  wood  and  iron  work  belonging  to  the 
aid  meflTuage  or  tenement  and  premi(res  hereby  demifed,  .    ,  ,    ,, 

,t  •  J  '^        J     .        1  •   ^  p    1      r  •  J  J  And  do  other 

everythirdvear  daring  the  continuance  of  the  faid  term,  and  rcpatr*. 
at  his  and  tneir  like  proper  cofts  and  charges^  (hall  and  will 
at  air  times  during  the  continuance  of  the  faid  term,  keep 
in  a  good,  fufHcient,  and  tenantable  (late  of  repair,  as  well 
all  and  hngular  the  glafs  and  other  windows,  wainfcots; 
^ooms,  floors,  partitions,  ceilings,  tilings,  walls,  rails,  fences, 

pavements, 
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pavements,  grates,  finks,  privies,  drains,  v^ells.  and  water- 
courfes,  asalfo  all  and  every  other  the  parts  and  appurte- 
nances of  the  faid  nieffuage  ot  tenement  and  premises 
hereby  demifed,  (damage  happening  by  cafual  fire  only  ex- 
cepted,) And  further,  that  it  (hali  be  lawful  for  the  faid 
Power  to leflbr   A.  A*  his  executors,  &c.  either  alone  or  with  others,  twice 

•o^***^^^®***  in  every  year  during  the  faid  terra  hereby  granted,  at  fuch 
©f  I     lepain.   ^^^^  ^f  ^jj^   y^^^  ^^  ^^  j^j^jj  qj.  them  fliall  feem  meet,  to 

enter  at  feafonable  times  of  the  day  into  and  upon  the  faid 

mefluage  or  tenement  and  premifles  hereby  demifed   and 

After  Botice*       every  part  thereof,  and  there  to  view  and  examine  the  ftate 

and  condition  thereof,  notice  of  fuch  intention  to  view  be- 
ing at  all  times  previoufly  given  unto  the  faid  H.  H,  his 
executors,  ^c.  one  day  at  lead  before  the  fame  (hall  take 
place;  and  in  cafe  any  decay  or  want  of  reparation  be  found 
on  fuch  view,  the  faid  if.  H,  for  himfelf,  his  executors,  £?c. 
doth  hereby  covenant,  promife  and  agree,  to  and  with  the 
faid\^.  A.  his  executors,  Cs^c.  to  caufc  the  fame  to  be  well 
Ctfvctttnt  for      and  fufficientiy  repaired  and  amended  within  the  fpace  of 
kiecto^uitat    fix  months  after  notice  thereof  in  writing  (hall  have  been 
Snn^dto^Mve  P^^"  ^^  ^^^  ^^  ^^^^  for  that  purpofe.    And  the  faid  H,  H. 
cbt  pmuffcs  io   ^oth  for  himfelf,  his  executors,  t}fc.  promife,  covenant,  and 
nfaoy^kc        agree,  to  and  with  the  faid  A.  A*  his  executors,  {^c.  that 
he  the  faid  H.  if.  his  executors,  lie.  at  the  end  or  earlier 
determination  of  the  faid  term  hereby  granted,- (hall  and  will 
leave  and  yield  up  unto  the  faid  A»  A.  his  executors,  lie.  all 
and  fingular  the  faid  mefluage  or  tenement  and  premifles, 
with  their  appurtenances,  in  fuch  good,  fufEcient  and  te- 
nantable  (late  of  repair  as  aforefaid,  together  with  all  and 
every  the  doors,  locks,  keys,  bolts,  bars,  chimney-pieces, 
drelfers,  (helves,  water-pipes,  and  other  things  mentioned 
in  an  inventory  or  fchedule,  ♦  hereunder  written  or  here- 
unto annexed,  in  as  good  plight  and  condition  as  the  fame 
now  are,  (rcafonable  ufe  and  wear  thereof  and  ciafualties 
happening  by  fire  only  excepted,)  Provided  always,    and 
thele  pretents  are  upon  this  exprefs  condition,  that  if  the 
Prwifofbrief-   faid^  yearly  rent  hereby  refervea,  or  any  part  thereof,  (ball 
for  to  re-enter,  be  in  arrears  and  unpaid  for  the  fpace  of  days  next 

**^*  after  any  of  the  days  whereon  the  fame  is  hereinbefore  co- 

venanted to  be  paid  as  aforefaid,  (it  being, firft  lawfully  de- 
manded,] or  if  the  faid  H.  H,  his  executors,  iic,  (hall  not 
well  and  truly  obferve,  and  keep,  according  to  their  true  in- 
tent and  meaning,  all  and  every  the  covenants,  claufes,  pro- 
vifoes  and  agreements  by  him  and  them  to  be  obferved  and 
kept,  then  and  from  thenceforth  in  either  of  the  faid  cafes^ 
it  mall  be  lawful  for  the  faid  ^.  A.  his  executors,  lie,  tore- 
enter  into  and  upon  the  faid  hereby  demifed  me(ruage  or  tene- 
ment and  premi{fes,  or  any  part  thereof,  in  the  name  of  the 
whole,  and  the  fame  tohave  again,  re-po(fefs,  retain  and  enjoy, 
as  his  and  their  former  eilate,  and  the  faid  i7.  H.  his  executors, 
(sfc.  ^nd  all  other  tenants  and  occupiers  of  the  faidpremi(resy 

• 

*  This  invQfitory  moil  be  fiaxnpcd. 

there- 
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tbereout  utterly  to  eje£l  and  remove,  and  that  from  and  after 
fuch  re-entry  made,  this  Icafe,  and  every  claufe  and  thing 
fcierein  containedf,  (hall  determine,  and  be  utterly  void  to 
all  intents  and  purpofes,  any  thing  herein  contained  to  the 
contrary  notwiihftanding.    And  the  faid  A.  A.  for  himfeify  CoveiMntthaA 
his  executors,  lie.  doth  covenant,  promife  and  agree,  to  and  letfee  (ball  qui- 
with  the  faid  H.  H.  his  executors,  (3c.  by  thefc  prcfents,  ^Ijj^ '^ 
in  manner  following,  that  is  to  fay*  that  he  the  faid  H.  jHi 
bis  executors,  tic^  paying  the  rent  hereby  refer ved  in  man* 
ner  aforefaid,  and  pertorming  the  covenants  and  agreemenU 
herein  conuined  and  by  him  and  them  to  be  performed^ 
fliall  and  lawfully  may  peaceably  and  quietly  hoId,.pccttpy^, 
and  enjoy  the  mefluage  or  tenement,  and  all  other  the  pre* 
miffes  hereby  demifed,    for  and  during  the  laid  term  of 
twenty-one  years  hereby  granted,  without  any  lawful  a£lion, 
fuit,  or  interruption  of  the  faid  J.  A.  hi^  executors,  is^c. 
er  any  other  perfon  lawToHy  claiming'  by,  from,  or  under 
him,  or  any  of  them  ;    and  that  freed  and  difcharged,  or  ^71  ^iL^ 
otherwife  by  the  faid  J/.  ^.  his  executors,  (^r*  favcd  harm- °"*  "         '  - 
lefs  and  indemnified  from  the  rents  and  covenants  referved 
and  contained  in  a  certain  indenture  of  leafe,  bearing  date 
the       •  day  of  -  in  the  year  of  our  Lord  whereby 

the  faid  A.  .A.  holdeth  the  faid  meifuage  or  tenement  and 
premiifes  hereby  demifed,  from  the  date  thereof  for  the 
term  of  fixty-one  years,  and  from  all  claims  and  demands 
whatfoever  in  refpea  thereof.  And  the  faid  A.  A.  doth  StTcn^'aUf 
hereby  further  covenant,  promife,  and  agree  to  and  wiih  the  leafe^ 
the  faid  H.  H.  his  executors,  If^c.  that  the  faid  A.  A.  his 
executors,  tic.  Qiall  and  will,  before  the  expiration  of  thia 
prefent  leafe,  on  the  requefi,  and  at  the  cods  and  charges 
of  the  faid  if.  H.  his  executors,  tic.  grant  and  execute  unto 
him  and  them>  a  new  and  frefli  leafe  of  the  meifuage  or  te« 
nement,  and  all  other  the  premifles  hereby  demifed,  with 
their  appurtenances,  for  the  further  term  of  years,  to 

commence  from  the  expiration  of  the  term  hereby  granted, 
the  fame  to  be  at  the  fame  yearly  rent,  payable  in  like  man- 
ner,, and  under  and  fubjea  to  the  like  covenants,  provifoes 
and  agreements,  (except  a  covenant  for  the  renewal  thereof 
at  the  end  of  fuch  further  term,)  as  are  contained  in  thefe 
)rerents,  fuch  new  leafe  however  to  be  granted  and  be  va- 
id,  only  on  condition  that  the  faid  H.  H.nxs  executors,  ^c. 
do  execute  a  counter-part  thereof,  and  alfo   pay  unto  the 
faid  A.  A.  his  executors,  tic.  the  fum  of         pounds   of 
lawful  money,  tic.  at  the  time  of  executing  the  faid  leafe, 
as  and  by  way  of  fine  or  prqmiilm  for  the  renewal  thereofl  ^nd  for  deter- 
Andalfo^  that  if  the  faid  if.  H.  his  executors,  tic.  fliall  be  mining  the  prc^. 
defirous  to  quit  the  faid  meffuage  or  tenement  and  premif-  lent  one  at?  «r 
fes  hereby  demifed,  at  the  expiration  of  the  fir  ft  feven  or  'jj  ^.^^"  f  "^  *.' 
the  firft  fourteen  years  of  the  term  of  twenty-one  years  JJ^f  ««»«>y« 
hereby  granted  thereof;  and  of  fuch  his  or  their  defire,  (hall 

Jjive  notice  in  writing  to  the  faid  A.  A.  his  executors,  tic. 
ix  calendar  months  before  the  expiration  of   the  faid  firft 
feveQor  fourteen,  (as  the  cafe  may  be,)  then  and  in  fuch 

cafe, 
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rafc^  (all  arrears  of  rent  being  duly  pakl^  and  the  faidl  ihef* 
iuage  or  tenement,  and  all  other  the  premifles  hereby  de« 
tniied»  being  in  fuch  repair  as  they  are  hereinbefore  cove« 
nanted  to  be  maintained  and  left  in,]  this  leafe  and  every 
claufe  and  thing  herein  containedft.fhdl«  at  t!be  expiratiQ.n  of 
fuch  f  rft  feven  or  firft  fourteen  years  of  the  faid  term  of 
twenty-onc  years  hereby  panted,  (whichever  be  in  the 
laid  notice  expreffedi)  determine  and  be  utterly  void  to  alt 
ititeiits  and  porpoTes.  in  libe  manner  as  if  the  whole  term 
ftf  twcntjr-one  years  nad  ran  out  and  expired,  any  thin^  in 
ttiefe  prefems  contained  to  the  contrary  notwithftanding* 
In  fvitnefs  wbeiecff  the  faid  parlies  have  hereunto  let  their 
iiandl  and  feals,  the  day  andf  year  firft  above  written. 

A.  A.  (Seal) 
H.  H.  (ScalJ 

Sealed  and  delivered  in  Uif  pedfaicie  of 

4B.  d?.  ol 
«.£.of 

An  ludmfement  to  continue  the  Term  of  an  expiring 

Leafc^ 

rr^HIS  INDENTURE  made  the       day  of  in  the 

\  year  of  our  Lord  and  in  the  ^  year  of  the  reign 
our  Sovereign  Lord  George  the  Third  &c»  between  the 
within  named  X.  £•  of  the  one  part,  and  the  within-named 
21.  N.  of  the  other  part,  witneffeth^  That  in  confidcration 
t}f  the  rent  hereby  referved,  and  of  the  covenants,  provi^ 
foes  and  agreements  herein  contained,  by  and  on  the  part 
land  behall  of  the  faid  jti.  N*  to  be  paid,  obferved  and  pec« 
-formed,  the  faid  K.  JL  his  executors,  l^c.  doth  demife  and 
leafe  unto  the  laid  M.  M  his  executors,  Vc.  if// that  piectt 
or  parcel  of  ground,  with  the  meffuage  or  tenement  thereon 
«rc£bd,  and  all  and  fingular  other  the  premiifes  comprifed 
in  the  within  written  leafe,  and  thereby  demi fed  or  men- 
Habeadum.  ttoned  fo  to  be*  To  have  and  to  hold  the  faid  piece  of 
parcel  of  ground,  or  meifuage  or'tenement,  and  premifles^ 
unto  the  raid  Af.  N*  his  executors,  bfc.  from  the  day 
of  which  will  be  in  the  year  of  our.Lord  when 

the  within  written  leafe- will  expire  and  determine,  for  and 
during,  and  unto  the  full  end  and  term  of  years  thence 
next  enfuing,  fubjeft  to  and  under  the  fame  rent,  as  in  the 
within  written  leafe  is  referved,  and  alfo  fubie£l  to  the  like 

Sower  of  re-entry,  on  the  non-payment  of  the  rent*  or  the 
appentng  of  any  other  of  the  incidents  mentioned  in  the 
provifo  for  re-entry  within  written*  And  it  i«  hereby  de* 
dared  and  agreed,  by  and  between  the  parties  to  lhe(e  pre* 
fents,  that  they  and  their  refpeflive  executors,  &c.  Inall 
and  will,  during  the  continuance  of  the  additional  term  of 
years  hereby  granted,  ftand  to  and  be  bound  by  fuch 
and  the  like  covenants,  prpvifoes  and  agreements,  uthey^ 

their 


T 
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their  refpe^ve  szecutors^  &r.  are  now  bound  hy  according 
to  the  within  vrritten  feafe*  in  refpeft  of  the  faid  meffuage  . 
or  tenement  and  premtffes  thereby  and  hereby  granted,  it 
being  die  intent  and  meaning  of  the  parties  hereto  that  this 
indorfed  leafe  abd  the  additiofial  vtxta  b^Mby  gram6d»  Oiall 
be  upon  fuch  ahfl  the  likte  footit)^  as  is  xtit  leafe  withili 
written,  and  that  all  the  covenants,  provifoes,  and  agrees 
ments  in  the  within-written  leafe  containdl  be  equaiif 
available  and  have  the  like  force  and  tfkSt  to  aU  intents  and 
purpofes  as  if  the  faih^  tod  every  thi^  iti  iht  iaid  I^eafiib 
contained  were  repeated  and  inferted  in  theft  prefeim. 

In  witnefs  whereof,  l^c* 

Sealed  and  ddiyered  in  K.  L    (Seal) 

cbeprcfinceof  M.N.   (Sealj 

s.  T.  : 

V.R. 

Covenant  by  the  Lejfee  not  to  ufi  or  ajfign  tke  Pfemf^ 

for  any  offenfivc  Trade. 

AND  alfo  that  the  faid  C  D.  his  executors,  t^c.  (halt 
not  nor  will,  at  any  time  during-tfae  continuance  o€ 
the  faid  term  hereby  granted,  ufe  or  carry  <Mi,  or  fuffer  or 
permit  to  be  ufed  or  carried  on,  in  the  faid  deiaifed  met 
fuage  or  tenement  and  premifles,  or  afljgn  over  the  prefent 
indenture  of  leafe,  or  fet  over,  let  or  affign  any  part  of  the 
faid  mefluage  6r  tenement  and  premifles,  to  any  perfon  or 
perfons  uGng  or  carrying  on  the  trade,  bOcfinels  or  calling 
of  a  maker  oT  fedan  or  otner  chairs,  baker,  brewer,  botcher^ 
currier,  drftiller,  dyer,  founder,  fmith,  foap-boil^,  fehool* 
matter  or  fchool-miftrefs,  fugar-haker,  auAioneer,  pewtefer, 
tallow-chandler  ortallow-melter,  working  brazier,  tinman, 
tripe-boiler,  pipe-maker,  pipe-borer,  plurrA)er,oT  any  other 
noxious  or  oSenfive  trade,  uufinefs,  or  calling  whatfoeVec, 
without  the  confent  in  waiting  of  the  faid  A.  B*  bis  execu- 
tors, &c.  firft  liad  and  obtained  for  that  purpofe,  nor  ftatl 
nor  will,  without  fuch  confent  as  aforefaid,  make  or  caufe 
to  be  made  atiy  addition  or  alteration  wttatever,  in,  upon, 
or  about  the  (aid  melTuage  or  tenement  and  premifiesy  or 
any  part  thereof. 

An  Affignment  by  Note  in  writing  indorfed  on  tke  Leafe. 

January  15,  iSoa.npHE  within-namcd  N.  0.  hath  this 

X  day  affigned  and  made  over  unto 
the  underfigned  P.  Q.  of  in  the  parifli  of  in  the 
county  of  all  and  fingular  the  premifles  and  heredita- 
ments in  the  within  written  leafe  comprized  and  defcribed, 
and  thereby  granted,  together  with  the  whole  eflate  and 
intereft  which  he  the  faid  N.  0.  hath  therein.  As  witnefs 
their  hands  now  hereto  fet. 

M^tnefs,  If.  0. 

S.T.  P.O.  . 

An 
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An  Aftgnment  of  a  Leafehold  Intereji  by  Deed-p^ 

indorfed  on  tie  Leafe* 

^I^NOW  all  men  by  thcfc  prcfents,  that  I  the  within 
JV  named  A*  B.  for  and  in  confidcration  of  the  fum  of 
five  ihllliog$  of  lawful  money  of  the  united  kingdoms  of 
Great  Britain  and  Ireland  to  mc  in  hand  paid  by  N.  0.  of 
gent,  at  or  before  the  cnfealing  and  delivery  of  tbefe 

{rcfents,  the  receipt  whereof  1  do'  hereby  acknowledge, 
ave  bargained,  fold,  fet  over,  and  affigned,  and  by  tbefe 
prefents  do  bargain,  fell,  fet  over,  and  affign  unto  the  faid 
jV.  0.  all  and  Angular  the  meffuage  or  tenement,  yard, 
garden,  coach -houic,  ftables,  out-houfea,  and  hereditaments, 
in  and  by  the  within-written  indenture  demifed  or  men- 
tioned fo  to  be,  with  their  appurtenances,  and  alfo  all  that 
fmall  garden  at  the  end  of  and  adjoining  to  the  aforefaid  gar- 
den, with  the  fummcr-houfe  and  mount  which  were  leafed 
or  agreed  to  be  leafed  to  me  by  the  within  named  E.  F.  by 
agreement  between  us  dated  the  day  next  belore  the  day  of 
the  date  hereof  for  twenty,  one  years  or  fuch  other  term,  as 
is  therein  mentioned,  at  the  yearly  rent  of  ten  pounds  of 
faid  lawful  money  of  the  united  kingdoms  of  Great  Britain 
and  Ireland,  payable  quarterly,  that  is  to  fay,  at  the  feafts 
of  &c.  and  alfo  all  my  eftate,  right,  title,  intereft,  term  of 
years,  claim  and  dctiiand  whatfoever,  of,  into,  or  out  of 
'  the  fame  meffuage  and  other  the  premiffes,  or  any  or  either 
of  them  or  otherwife  howfoever,  together  with  the  fame 
indenture  and  agreement  and  all  the  benefit  thereof,  Tohave 
and  to  hold  thelaid  meffuage  or  tenement,  buildings,  gar- 
dens,  fummer-houfe,  mount;  and  other  the  premiffes  hereby 
afficned  or  mentioned  fo  to  be,  with  the  appurtenances,  unto 
the  faid  N.  0.  his  -executors,  adminiaratoriB,  and  afligns, 
from  henceforth,  for  all  the  now  refidue  of  the  withm  men- 
tioned term  of  twenty.one  years,  and  of  fuch  other  terra  or 
terms  as  I  the  faid  A.  B.  now  have  or  ought  to  have  therein 
rcfpeaively.  fubjefi  neverthelefs  to  the  rents,  covenants, 
and  agreements  m  the  faid  indenture  and  agreement  refpec- 
tivcly  referved  and  contained  and  agreed  upon,  and  which 
from  henceforth  on  the  tenant's  orleffee's  part  are  or  ought 
to  be  paid,  done  and  performed.    In  witncfs  wheicot,  &c. 
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Forms  of  Notices  to  quit  Fojfeffion  of  the  Premfffh^^ 

Repair,  i^c. 

[They  need  not  be  Ilamped.  J 

Notice  by  the  Landlord  to  his  Tenant. 
^      Sir, 

T  Hereby  give  vou  notice  to  ^uitthe  premifles  which  yoil 
hold  of  me  muate  at  in  the  County  of  on  or 

before  .  next. 

Your's,  C^c. 

[  the  date.']  J.  B.  [the  Imdtord.] 

To  I,  iC.  [the  tenant  in  fioffe^on*'] 

Another  Form^  more  particularly  difcrihing  the  Premiffes. 

Sir, 
"YOU  are  hereby  required  to  quit  poflerfflon  of  the  pre*. 
^    miffes  which  you  hold  of  me,  namely,  a  mefftrage  and 
garden  with  the  appurtenances,  [defiriiing  the  tremiffesK 
lituate  in  the  parifh  of  in  the  county  ot 

now  occupied  by  you  or  your  under-tenant  [as  the  cafe  is\. 
Dated  this  day  of  \%ot. 

^    ^  r^  r  f  ^     B.  E.  [the landlord']  or  C.  F.  agent 

To  C.  E.  [the  tenant.]  for  B.  E.  legally  authorizcl 

A  third  Form. 
'  ,  Sir, 

1  hereby  give  you  notice  to  deliver  up  poflefliott  ioG.  H.  of 
•■  the  meiiuage  or  tenement  with  its  appurtenanceSy  which 
you  rent  of  me,  in  in  the  pariin  of  in  the 

county  of  on  .next. 

Dated  this  day  of  180*. 

Yours,  l^c. 

^       ,  ,  ,  ^-  ^-  ['^<  landto>i^ 

Tq  B.C.  [the  tenant.^ 

Notice  to  quit  Lodgings. 
Sir, 

T  hereby  give  you  notice  to  quit  and  deliver  up  M  or  Before 

,^1.  "^**'  ^^^  '<>o««  or  apartments,  and  other  tene- 
ments  which  vou  now  hold  of  me  in  this  houf*  [ds  ti&cafi  isX 
Witnefs  my  hand,  this  day  pf  ip  the  year 

^    r.   .r  n    I  ^      -I  £'t''[thelandhrd.J 

to  E.N.[the  lodger.^  ^       -  -• 


O  o  .Notice 


5  ©3  fhttces  to  quit  Premjes,  i^c. 

Notice  to  ike  Tenant  either  to  quit  the  Premijfts,  or  pay  douhU 

Rent.  *        • 

Sir, 

I  Hereby  give  you  notice  toquit  aod  yield  up,  on  or  before 
the  day  of  he^tt,  ponefli6rt  ©t  the  melTuage, 

with  its  appurtenances,  lands,  tenements,  and  hereditaments 
which  you  how  hold  of  me,  fituate  at  in  the  parifli 

of  and  county  of  in  failure  whereof  I  (hall 

require  and  infill  upon  double  the  value  of  the  faid  pr^- 
xnifles,  according  to  the  fiatute  in  fuch  cafe  made  and  pro- 
vided.   Dated  this  day  of 

E.N.  {landlord.'] 
*To  A.  B.  [tenant.} 


I 


Notice  to  quit  by  the  Tenant* 

Sir, 
Hereby  give  you  notice  that  on  day  of 

I  (hall  quit  polfeflion  of  the  melTuage  or  tenement,  and 

premiOes  which  1  now  bold  of  you,  fituate  at  ia 

the  pari(h  of  in  the  county  of 

X)ated  thb  day  of  1 802 . 

Yours,  tsfc. 

A.B.[tenahi,2 
To  r.  £.  [landlord.] 

Notice  by  the  Tenant  to  quit  Lodgings^ 

Sir, 

THIS  is  to  give  you  notice  that  on  day  of 

next  I  (hall  quit  and  deliver  up  poifeiTion  of  the  rooms 
or  apartments  and  other  tenements  which  I  now  hold  of  you 
ia  this  houfet, 

VVitnefs  my  hand,  this  day  of  1802^ 

;  .  N.O.  [the  lodger:} 

Notice  to  Tenant  to  repair. 
Sir. 

YOU  are  hereby  required  to  put  in  good  and  tenantable 
Irepair,  all  And  Angular  the  meifuage  or  tenement  and 
premiffes  which  you  now  hold  of  roe,  fituate  at^  &c.  Pan- 
ticttlarly  the  fervant's  hall  in  the  faid  meifuage  or  tenement, 
and  the  tilting  or  ;roof  at  the  northern  end  thereof  [as  the 
cafe  may  be}. 
.. '  Wftneb  my  hand,  this  day  of 

P.  L.  [landlord.] 
To  £,  N.  [taiant.'] 

Notiu  to  Tenant  to  pay  Rent. 
Slit; 

THIS  is  to  warn  you  that  unlefs  you  pay,  or  caufe  to  be 
natd  unto  me,  on  or  before  the  day  of 

&ext|  tne  the  luro  of  being  a  year*a  rent 

due 


DiJIrefSf  hozv  made.  5^3 

\iue  on  the  day  of  fpr  the  mefluage  or 

tenement  and  premifles  which  you  now  hold  of  roe,  at  the 
yearly  rent  of  fituated,  l^c.    I  (hall  claim  and  in* 

lift  upon  fttch  forfeiture  thereof,  as  I  may  be  by  law  entitled 
to. 

Witnefs  fiay  hand 

X.Y.ilandl0rd.] 
To  /.  K*  [tenanL] 


mm 


How  to  make  a  Diftrefs  for  Rent-arreary  and  of  the 

Sale  of  the  fame. 

THE  Jandlord  himfelf,  or  any  other  perfon,  as  his 
bailiff,  by  an  authority  from  him  in  writing,  may 
make  the  diftrefs.    The  warrant  or  authority  may  be  in  the 

following  form.    "  To  Mr.  A.  B.,  my  bailiff,  greeting Writtenautfco. 

••  Dill  rain  the  goods  and  chattels  of  C.  D.  (the  tenant),  in  "^  ^"^  *^*"*"' 

**  the  houfe  he  now  dwells  in  (or  on  the  premifles  in  his 

''  poiTeffion),    iituate  in  .in  the    county  of  for 

**  pounds,  being  one  vear's  rent,  due  to  me  for  the 

**  fame  at  Chriftmas  day  laft,  and  for  your  fo  doing,  this 

"  (hall  be  your  fufficicnt  warrant  and  authority*    jQated 

«  the  day  of  1795.  "  J.  5." 

Being  legally  authorized  to  diftrain,  you  enter  on  the  Hom^tooakA 
premifles,  and  make  a  feizure  of  the  diflrefs.     If  it  be  made  ^^i^*^^* 
m  a  houfe,  feize  a  chair  or  other  piece  of  furnituie,  and 
fay,  "  I  feize  this  chair,  in  the  name  of  all  the  goods  in 
*'  this  houfe,  for  the  fumof  pounds,  being  one  year's  ' 

"  rent,  due  to  me  (or  to  J.  S.  the  landlordj  at  Chriftmas 
'*  jday  laft,  by  virtue  of  an  authority  from  the  faid  J.  S.  for 
*'  that  purpofe  (provided  you  diurain  as  bailiff  j." 

Then  take  an  inventory  of  fo  many  goods  as  you  judge 
will  be  fuflicient  to  cover  the  rent  diftrained  for*  and  alio 
the  charges  of  the  diftrefs.  Make  a  copy  thereof,  as 
follows: 

"  An  inventory  of  the  fcvcral  goods  and  chattels  diftrained  The  lavtot^iy. 
"  by  me  ji.  B.  this  day  of  in  the  year  of  our 

*'•  Lord  in  the  houfes,  out-houfes,  and  lands  (as  the 

••  cafe  is)  of  C.  D.  fituate  in  in  the  county  of  by 

••  the  authority  and  on  the  behalf  of  Jf.  S.  (provided  jjou 
**  diftrain  as  bailiff)  for  the  fnm  of  pounds,  being 

**  one  year's  rent  due  to  me,  or  to  the  faid  jf.  S.  (as  the 
'*  cafe  IS)  at  Chriftmas  day  laft. 

**  In  the  dwelling-houfe,    two  tables,   two  chairs,  &c. 

'*  In  the  barn,  fix  hurdles,  and  fo  on." 

At  the  bottom  of  the  inventory,  ftt}>fcribe  the  following 
notice  to  the  tenant: 

Ooft  ••  Mr. 


5e* 


The  notice  to 
the  tenant* 


cc 
«f 
<v 

•c 

4< 

•  » 
«• 
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M 


Dtjrefsf  how  made. 

««  Mr,  C.  D. 
'*  Take  notice,  that  I  have  this  day  diftralned  (or  ttiat  as 
bailiff  to  J^,  S.  your  landlord,  I  have  this  day  diftrainedj 
on  the'  premifles  above  mentioned^  the  feveral  goods  and 
chattels  fpecified  in  the  above  inventory,  for  the  fum 
of  pounds,  being  one  year's  rent  due  to.nie(orto 

the  faid  j.  SA  at  Chriftmas  day  laft,  fof  the  faid  premifles ; 
and  that  unleis  you  pay  the  faid  rent,  with  the  charges  o{ 
dillraining  for  the  fame,  within  five  days  from  the  date 
hereof,  the  faid  good&and  chattels  wiU  be  appraifed  and 
fold  according  to  law.  Given  under  my  hand,  the 
day  of  in  the  year  of  our  Lord 

"  jv.  rr 


How  ferved* 


•A  true 
either  be 
or  if  there 
premifles. 
you  make 
tory  and 
regularity 


copy  of  th^  above  inventory  and  notice  maft 
given  to  the  tenant  himfelf,  or  left  at  his  houfe, 
be  no  houfe,  on  the  mod  notorious  place  on  the 
And  it  is  proper  ta  have  a  perfon  with  you  when 
the  diilrefs,  and  alfo  when  you  fcrvc  the  invcn- 
notice,  to  examine  the  fame,  and  to  atteil  the 
of  the  proceedings. 


Of  removinf 
the  foods.  ' 


The  goodfi  may  be  removed  immediately,  and  in  the  no- 
tice the  tenant  may  be  acquainted  where  they  arc  removed ; 
but  it  is  now  moft  ufual  to  put  a  man  into  pofleilion,  and 
let  them  remain  on  the  premiUes  till  you  are  entitled  by  law 
to  ibll  th^m*,  which  is  on  the  fixth  day  inclufive,  after  the 
When  they  may  diflrefs  made^  t.  ^.  goods  di  drained  on  the  Saturday,  maybe 
be  fold.  removed  atid   fold  on  the  Thurfday  afternoon  following. 

Wollace  V.  King  and  another,  i  Hi  BL  13. 


How,  if  further 
time  required. 


If  the  tenant  require  further  time  for  the  payment  of  the 

rent,  and  the  landlord  chufes  to  alldw  it,  it  is  beft  to  take  a 

tnemorapdum  in  writing  from  the  tenant;  *'  That  he  does 

**  confent  that  he  (hould  continue  in  ppflieiGon  of  his  goods 

"  and  chattels  in  his  houfe,  (or  upon  tne  premifles)  for  fuch 

.  **  a  time  longer,  you  having  agreed  not  to  fell  them  for  that 

**  tinse^  and  tha^  he  will  pay  the  expences  of  keeping  pof- 

Agreement  for  *' feflion.*'    This  memorandum  prevents  the  landlord  from 

that  purpgfe.     beiuff  deemed  a  trefjpafler,  which,  after  the  expiration  of 

five  days,  he  otherwife  would  be,  and  might  have  an  a£lion 

of  trefpafs  brought  againit  him  for  flaying  longer  upon  iht- 

premiues. 

fiowHofeafxrh        If  there  is  no  allowance  of,  or  agreement  for  further  time, 
forrepioTin  and  fearch  at  the  expiration  of  the  nve  days  at  the  iheriff*s* 
proceed  to ikle.  office  to  fee  if  the  goods  have  been  replevied;  if  not,  and* 
the  rent  and  charges  ftili  remain  unpaiap  fend  for  a  confta- 

*  By  the  common  law  a  diftrefs  was  merely  a  pledge,  aad  could  not  be  fold 
but  to  protcfi  landlords  in  the  recovery  of  their  rent,  the  Mature  a  /f^.  Se.  Af.  i  c. 
5;  /.  1.  ttubofisea  th«  ftlc  of  ^otdt  dlilMtted  for  Teat,  after  fire  da]rs  from  the 
making  of  the  diftreCi, 


ble 


Difirefsy  bow  made.  ses 

fole*  and  twofworn  appraiftrs,  who  having  viewed  the  goods, 
the  former  muft  adminifter  to  the  latter  the  following  oath : 

•«  You,  and  each  of  you,  (hall  well  and  truly  appraife  the  Apjnaifcrt  oath. 
*'  goods  and  chattels  mecitioned  in  this  inventory  fheldiog 
**  it  in  his  hand),  according  to  the  belt  of  your  judgmeflt. 
*•  So  help  you  God." 

Then  indorCe  on  the  inventory  the  following 

**  MemarandoiB ;  that  on  tlie  day  of  in  the  MemomiduA 

"  year  of  our  Lord  ji.  B.  of,  (sfc,  apd  C*  D.  of,  Isfc.  thctvof. 

*^  two  fworn  appraifers,  were  fworn  upon  the  Holy  £van*   < 
**  gelifts,  by  me  J.  K.  of,  ^c.  conftable,  well  and  truly  to 
"  appraife  the  goods  and  chaitels  mentioned  in  this  inven« 

tory,  according  to  the  heft  of  their  judgment, 

••  As  witnefs  my  hand, 

«  Prefent  at  the  time  J.  K.  Conllable.'* 

•*  of  f wearing  the  iaid 
••  >^.  B.  and  C.  D.  as 
^  above,  and  witnefs 
^  thereto, 

"  L.  M.     ' 

"  0.  P." 
After  the  appraifers  have  valued  the  goods,  cohtinue  the 
indorfememon  the  inventory  at  follows: 

*•  We,  the  above  named  A.  B.  and  C*.  D-  being  fworn 
*•  upon  the  Holy  Evangelifts,  J)y  Jf,  K.  the  conftaWe  aboJve  ^      .- 
•'  named.  Well  and  truly  to  appraife  the  goods  and  chattels    ^^^  '"*"** 
"  meniioned  in  this  inventory,  according  to  the  beft  of  our 
''judgment;  and,  having  viewed  the  ^id  goods  and  chat« 

tels,  do  appraife  the  fame  at  the  fum  of 

pounds*    As  witnefs  our  hands  the  day  of 

in  the  year  of  our  Lord 

^'  2)'    \   Sworn  Appraifers/* 

When  the  goods  are  thus  valued,  it  is  ufual  for  the  ap- 
praifers to  buy  them  at  their  own  valuation,  and  a  receipt  JJ^^  difpofed 
at  the  bottom  of  the  inventor}',  witneffed  by  the  conftable, 
is  ufually  held  a  difcharge.  But  if  the  difirefs  be  of  confi- 
derabie  value,  it  is  much  more  advifeable  to  have  a  proper 
bargain  and  fale  between  the  landlord,  the  conftable,  the 
appraifcr,  and  the  purchafer. 

The  goods  being  diCpofed  of,  deda£l  the  rent  in  trrear, 
and  all  reafonable  charges  attending  the  dillrefs,  and  return 
the  overplus  (if  any)  to  the  tenaat* 

If  the  produce  is  not  fufficient  to  cover  the  demand,  you 
may  diflrain  again. 

*  It  fliould  be  A  conftable  of  the  bunareli,  parifli  or  place  ▼here  fuch  diftrefs 
was  takeoj  aad  aot  oae  out  of  the  diftridt,    n^aJlace  v.  JCimg^  i  If.  Jf/ac^  14. 

O  o  3  Form 


It 


565  Piecedents  in  Replevin. 

Form  of  a  Tenant* s  confent  to  the  LanJhrcPs  coniinuiw  ii^ 
Po/Jeffion  upon  the  Premiffcs^  when  he  requires  further  fimi 
for  Payment. 

IE.  T.  do  hereby  confent  that  A.  B.  my  landlord,  who  on 
the  day  of  dillrained  my  goods  and 

chattels  for  rent  due  to  him,  (hall  continue  pofTeflion  thereof 
on  the  pretnifles  for  the  fpace  of  feven  days  from  the  date 
hereof,  the  faid  jf.  B.  undertaking  ,to  delay  the  fale  of  tho 
faid  goods  and  chattels  for  that  time,  in  order  tq  enable  me 
to  diTcharge  the  faid  rent. 
Witnefs  my  hand,  thia  day  of  1802 

E.T. 

Notice  to  the  Sheriff  when  in  Poffeffion  on  an  Execution. 

IF  the  (heriff  is  in  pofleffion  of  the  tenant's  goods  on  aa 
execution,  the  landlord  need  not  make  a  diftrefs,  but 
Ihould  forthwith  ferve  him  with  the  following  notice : 

To  N.O.J  ' 

and    >  Efqrs.  Sheriff  of  Middlefex  [as  the  cafe  may  be}. 
E.F.i 

'    TAKE  notice  that  the  fum  of  for  one  year's 

{as  the  cq/e  is"]  rent  due  at  laS,  is  now  due  from 

E  N.  the  perfon  to  whom  the  goods  belong  of  which  you 
are  now  in  poITelfion,  by  virtue  of  his  M^ij^fty's  writ  of 
returnable  [£ate  the  writ  and  refurn]i 
As  witneis  my  hand,  this  day  of  1802. 

vf.  B.  landlord  of  the  prcmifles* 

Not9i  The  man  in  poflefTion  of  the  goods,  tic.  is  to  be 

J  aid  sj.  6d.  per  diem,  if  the  tenant  keep  him ;  and  31.  6d.  if 
e  keep  himfelft 


Precedents  of  Pleadings  in  Replevin. 

Writ  oT  wple.    'THHE  KiDg,€?c.We  command  you  that  juflly  and  without 
vift.  J|[  delay  you  caufe  to  be  replevied  the  cattle  of  JS.  whicli 

D.  took  and  unjufily  detains,  as  it  is  faid,  and  afterwardi 
thereupon  caufe  him  juflly  to  be  removed,  that  we  may  hear 
s&o  more  clamour  thereupon  for  want  of  jullicei  &c. 

yUfati*  ^*  ^*  complains  a^ihft  CD.  in  a  plea  of  taking  and  un« 

juflly  detaining  his  cattle  agatnft  fureties  and  pledges,  @c. 


Pledges  to  profecute,  \  and 

Ig.h. 


Walker 


Preceded  in  Replevin^ 


$67 


WMcr  agairifi  Towerfy  and  others; 
JM.  9.  IF.  3.  Roll,  48. 

PeclaratiQii, 

Midd\  to  Yth,  C^HN  Towerfy,  Robert  Wheeler  and  WiU^^-^n^^STi: 

J  Ham  SluVbinSYftTe  fummoned  to  anfwer 
to  Thomas  JValier  in  a  plea,  why  they  took  a  filver  porren-* 
ger  of  the  faid  Thomas  and  unjuiily  detained  it»  againll  fure- 
ty  and  pledges,  until,  fsfc.  And  whereon  the  fame  Thomas 
^y  7'  L.  his  attorney  complains  that  the  faid  John,  Robert 
^na  William^  on  the  firfl  day  of  May  in  the  9th  year  of  the 
reign  qf  the  hor A  William  the  Third,  now  king  01  England^ 
ts^c.  in  the  Charter-^hou/e  in  the  county  of  NLddU/ex  afore« 
faid,  in  a  certain  place  there  called'  the  dwelling-hou/e  oE 
him  the  faid  Thomas^  took  the  faid  pprrengrer  of  hjni  tho 
faid  Thomas,  and  unjuftly  detained  it,  agamit  furety  and 
pledges  \incil,  ^c»  whereby  the  faune  Thongs  fays  that  he  is 
prejudiced,  and  hath  dama^  to  the  valufe  ot  30/.  And 
tlierefore  he  produces  the  fuit,  Cdc. 

And  the  faid  John,  Robert  and  William,  by  R.  H.  their  'C'*^^"  ^  ' 
attorney  come  and  defend  the  force  and  injury  when^  fffc*  ^^tme?'*    ■ 
^nd  wefl  acknowledge  the  taking  of  the  porrenger  aforefai<^ 
.  in  the  faid  place  in  which,  &r.  and  juftly,  £?r,  becaufe  they 
fay,  that  at  the  faid  time  when,  Csf^^the  fame  John  and  Rom 
iertt  being  overfeer^of  the  poor  of  the  parifh  of  St.  SepuU 
chre  in  the  county  of  MiddUpx,  by  virtue  of  a  certain  war- 
rant under  the  hands  and  feals  of  William  Withers,  Efq ;  and 
Thomas  Smith,  Efq;  then  two  of  the  juftices  of  the  lord 
the  nbw  king,  af&gned  to  preferve  the  peace  in  the  county 
a  lore  faid  {quorum  unus)  to  the  warden  of  the  church  and  the 
overfecrs  of  the  poor  of  the  fame  parifli,  or  any  of  them,, 
direfied,  at  the  faid  place  in  which,  <&7r.  demajided  of  the 
faid  r.  Walker  to  pay  them  xQs,  6d»  of  lawful  money  upot^ 
bim  duly  aifelfed  towards  the  relief  of  the  poor  of  the  parifh 
aforefaicl,  by  the  authority  and  iiccording  to  the  tenor,  pur-* 
port  an4  eflfe£l  of  a  certain  (latute  made  and  provided  in  a 
parliament  of  the  lady  Elizabeth,  late  queen  of  England,  &c.  ^3  EH»»c,  t  see. 
held  at  Wejlminjler  in  the  county  of  Middle/ex  in  the  43d  ^^* 
year  of  her  reign ;  and  becaufe  the  fame  Thomas  then  and 
there  refufed  to  pay  the  faid  lor.  td,  to  them  the  faid  John 
and  Robert,  they  the  fame  John  and  Robert,  as  overfeera- 
of  the  poor  afVcfaid,  and  the  faid  William  at  their  requeft 
and  in  their  aid,  for  the  prefervation  of  the  peace  of  the 
faid  lord  the  king,  f  tfae  fame  William  being  then  a  conftable 
within  (he  pariQi  aforefaid)  by  virtue  of  the  (btute  and  war«. 
rant  aforefaid  well  acknowledge  the  taking  of  theporrengei\^ 
aforefaid,  the  faid  timq  when,  £?c.  in  the  faid  place   in 
which,  (^L\  in  the  name  of  a  dillrefs  tor  the  faid  xos»  6d..     •'•'»' 
upon  him  the  faid  T  Walker  as  aforefaid  alFefled  towards  the 
relief  of  the  poor  of  the  nariih  aforefaid,  then  h^ing  in  ar*- 
rcar  and  unpaid,' and  juill^,  Ci^'c.    And  this  they  are  ready       '   ' 

O  o  4  to 
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to  verify :  wherefore  they  pray  judgment,  and  a  return  of 

the  porrenger  aforelaid,  to  be  adjudged  to  them,  &c. 

Rcpi.  ^^  ^^  '^^^  Thonuu  fays,  that  the  faid  ^#^n,  Robert  and 

SfeinfKrU^     WiUtam^  by  the  reafon  before  alledged,  the  taking  of  the 

t^r^'  porrenger  aforefaid  of  him  the  faid  Thomas  in  the  faid  place 

m  which,  &c.  ought  sot  to  acknowledge  juil,  becaufe  be 
fayi,  that  the  faid  John^  Robert  and  William^  the  day  and 
year  aforefaid  in  the  declaration  aforefaid  mentioned,  of 
their  own  wron?,  without  fuch  caofe  by  them  in  their  cog^ 
nifance  aforefaid  above  mentioned,  the  porrengpr  aforefaid 
of  him  the  faid  JhomAS  in  the  faid  place  in  which^  &f .  took 
and  onjttftly  deuined,  againft  furety  and  pledges,  (3c.  in 
manner  and  form  at  the  faid  TkomAs  above  againft  them 
complains;  and  this  be  prays  may  be  enquiied  of  by  the 
country:  and  the  faid  ^ohn^  Robert  and  Iriiliam  likemfe, 
&c.    Therefoie,  &c. 

Hubbard  ugaiufi  Handford. 

t^ylTTtTrm       Jliditt  to  wit.  ly/CHARD  HanJ/ordwds  fummoned  to  an  - 
H^akviaia  ^^  fwcT  to  Richard  Hubbard^  in  a  plea,  why 

^  *-  he  took  the  goods  and  chattels  of  him  the  faid  Richard  Hub^ 

bard^  and  unjoftly  deuined  them,  againft  foretv  and  pledges^ 
until,  t^c.  And  whereon  the  fame  Richard  Hubbard  bv  Jf  .P. 
bis  attorney  complains,  that  the  faid  Richard Handford  on  the 

Jth  day  of  O&oler  in  the  ad  year  of  the  reign  of  the  lord  and 
idy  William  and  Mary^  now  king  and  ^ueen  of  England', 
(fc.  at  the  parifh  of  St.  Margaret  Wefiminjter  in  the  county 
atforefaid.  in  a  certain  place  there  called  Peter -Jirttt^  took 
the  goods  and  chattels  following,  to  wit,  one  jack,  two  fpits, 
i8  pe%rter  plates,  t^r.  {reciting  fever al  other  particulars)  of, 
the  faid  Richard  Hubbard^  and  unjuftly  detained  them, 
^ninft  furety  and  pledges,  until,  l^c,  whereby  the  fame 
Richard  Hubbard  (ays,  that  he  is  prejudiced,  and  hath  da- 
mage to  the  value  of  so/.  And  tnerefore  he  produces  the 
.  foit,  f^c. 

And  the  faid  Richard  Hand/ord  by  Jf,  X.  his  attorney 
comes  and  defends  the  force  and  injury,  when,  &r.  and 
well  avows  the  taking  of  the  goods  and  chattels  aforefaid^ 
}n  the  faid  place  where,  &r.  and  iuftly,  Uc.  becaufe  he  fays^ 
that  the  fame  place,  where  the  taking  of  the  goods  and  chat- 
tels aforefaid  is  fuppofed  to  be,  conuins,  and  at  the  fame 
time  when  the  taking  of  thofe  goods  and  chattels  is  fup- 
pofed to  be,  did  contain  in  itfeiC  it  -certain  piece  or  parcel 
of  land,  with  the  apnurtenances,  in  a  place  called  Peter* 
firat^  other  wife  Bowling' alley  ^  in  the  pari(h  of  St.  M^rga* 
ret  ttyimin/ler  ztoTcfdid  in  the  county  aforefaid;  of  which 
faid  piece  or  parcel  of  land,  vrith  the  appurtenances,  one 
^tWmUtr^  Robert Marjham^  km.  before  the  faid  time  when,  f^c.  was 
fbTofi^pijcc    '^^^^^  **  ^^  demefne  as  of  fee ;  and  being  fo  thereof  feifed, 
wboe.a^«.  de-  <he  faid  Robert ^  before  ihe  faid  time  when,  &c.  to  wit,  on 

the 
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the  x6th  iwyt^Mtiy,  intfcc  firftyear«f«he  reijjnof  the  lord  ^[^J^^^""/^ 
and  lady  the  now  King  and  <}aec»9  at  the  pari£  of  Si.  M^r»  r 1 1*^^ 
j'lM'^  Wefiminjkr  aforeiatd,  hi  the  couniy  aforefaid,  dtcaife^ 
t4)e  fame  piece  or  parcel  of  land,  with  the  appurtenances,  io 
ibefaHl  Richard  Handfordt  toi»old  to  the  fame  Richard %tiA 
kis  afigas  from  the  feaft  of  the  Blefled  Virgin  MdryiYKn 
laftpaft  before  the  ^aie  of  the  fame  •demtfe,  w  ttre  term  of 
ji  T^v*  ^"^  4;bei>oe  next  •enfmng  and  fuUy  to  he  compleat 
and  tended :  by  irtrtii£  of  which  faid  demife  the  faid  R. 
HsmffordyfBB  poflelled  of  the  fame  piece  or  paroeA  of  land 
for  the  term  atovefaid ;  aod  fb  hetng  thereof  poflefTed,  the 
(ame  R,  Handford  aiierwards,  and  before  the  laid  time 
when,  {^^.  had  erefiedand  hm\l  the  faid  mefliiage  or  4ene« 
meat  on  the  piece  or  parcel  of  land  aforefaid,  and  was  th^e* 
of  poiTefTed ;  and  being  fo  thereof  pofleffed,  he  the  fame 
Richard  Handford^  hmre  the  foid  time  when »  &^.  to  wit, 
on  the  acth.day  of  December^  in  the  firft  vear  of  the  reign 
«f  the  faad  l^rj  and  lady  the  now  king  and  queen  abc^efaid, 
demifed  the  mefluage  aforefaid,  with  the  appurtenances,  to 
the  faid  Richard  Hubbard  from  the  feaft  of  the  birth  of  our 
Lord  then  next  following  for  th^  term  of  one  whole  yeat 
from  thence  next  enfuing  fully  to  be  compleat  and  ended  ; 
yielding  therefore  for  the  fame  year  to  the  faid  Richard  To  vlf  pTJf^ff 
Handford^  or  his  affigns,  the  rent  of  15/.  of  lawful  money  of  for  aycvat  jy. 
£ngland^  at  the  four  moil  ufual  feafts  in  the  year,  to  wit, 
the  feafts  of  the  annunciation  of  the  Blefled  V  irgin  Mary, 
St.  John  the  baptift,  St.  Michael  the  archangel,  and  the 
birth  of  our  Lord,  by  even  and  equal  portions :  by  virtue 
of  which  faid  demife  the  faid  Richard  Hubbard  into  the 
mefluage  aforefaid  with  the  appurtenances  entered  and  was 
thcreofpofleffcd,  and  the  fame  meiTuage  with  the  appurte- 
nances for  thefpace  of  three  quarters  of  a  year  occupied; 
and  hccaufe  the  fum  of  11/.  5^.  of  the  rent  aforefaid,  after  andfortlurc 
the  demife  fo  made  for  the  faid  three  quarters  of  a  year  at  quartcr5  rent  ar- 
the  feaft  of  St.  Michadi^  prfft,  and  before  the  taking  of  rwrdiftramed. 
the  goods  and  chattels  aforeiaid,  were  to  the  fame  Richard 
Handjord  in  arrear  and  unpaid,  the  fame  Richard  Hand-- 
ford  well  avows  the  taking  of  the  goods  and  chattels  afore- 
faid in  the  faid  place,  where,  faff,  and  juftly,  t^c,  for  the 
faid  1 1/.  5X.  to  the  fame  Richard  Handjord  in  form  aforefaid 
being  in  arrear,  as  mi  the  mefl'uage  aforefaid,  with  the  ap- 
purtenances, to  the  diftrefs  of  the  faid  Uichard  Hand  ford 
in  form  aforefaid  charged  and  bound:  and  this  he  is  rea- 
lly to  verify :  wherefore  he  pravs  judgment,  and  a  return  of 
the  goods  and  chattels  aforefaid  to  be  adjudeed  to  him* 

And  the  faid  R.  Hubbard  kyi,  that  the  faid  R.  Handford 
forlhereafon  before  atledged  ought  not  to  avow  the  taking  Rei^i*  «^^«tfH« 
of  the  goods  and  chaltels  ^orefaid  in  the  faid  place,  where,  '■*^"^'*'"  "^'*'^ 
&C.  juit,  becaufe  he  fays,  that  the  faid  1  tL  5/.  of  the  rent 
aforefaid  at  the  faid  timCf  when,  t^c.  were  not  in  arcear  and 
unpaid  to  the  Xaid  Richard  Bandford^  nor  was  any  penny 

^  thereof 
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tfiereof  at  tlie  faid  time,  when,  btc.  in  arrear  to  the  f^MI 
Richard  Handford^  at  the  faid  Richard  Handjord  in  hi% 
avowry  aloielaid  hath  above  aliedged :  and  this  he  prays 
may  be  enquired  of  by  the  country :  and  the  faid  Richard 
Hand/ord  Wkeviik^  (9^c.  Therefore  the  Oieriff  if  commanded, 
that  he  caufc  to  com'ie  before  the  lord  and  lady  the  king  and 
queen,  from  the  day  of  the  Holy  Trinity  in  three  weeks, 
wherefoever,  f^c.  12,  iic.  by  whom,  isfc.  and  who  neither, 
fsfc.  to  recocnife,  t^c,  becaufe  as  well,  i^c.  The  lame  day 
is  given  to  the  parties  af orefaid;  i^c.  On  which  day  before 
the  lord  and  lady  the  king  and  queen  at  Wifimin^tr  come 
the  parties  aforelaid;  by  their  attornies  aforefaid ;  and  the . 
Iheriff  hath  not  returned  the  writ,  nor  done  any  thing  there- 
in ;  therefore,  as  before,  the  (heri  ff  is  commanded,  that  ho 
caufe  to  come  before  the  lord  and  lady  the  ki^  and  queea 
from  the  day  of  St.  Michael  in  three  weeks,  wherefoever. 
&c«  la,  £!fc.  by  whom,  He.  and  who  neither,  l^c.  to  recog- 
nize, (^c.  becaufe  as  well,  (3c.  The  fame  day  .is  given  ca 
the  parties  aforefaid,  t^c% 


Where  tlic  dc^ 
fca4ant  pka^s 
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AND  the  faid  72.  by  R.  B*  his  attorney  comes  and  defenda 
the  force  and  injury  when,  (^c.  and  as  to  the  taking  of 
ten  facks  of  flour,  part  of  the  goods  and  chattels  aforefaid^ 
he  the  faid  R^  faith ^  that  the  property  of  thofe  ^oods  and 
chattels  at  the  faid  time  when,  i^c.  were  in  the  faid  R.  and 
not  in  the  faid  T.  as  it  is  above  fuppofed  by  the  writ  afore* 
faid ;  and  this  he  is,  ready  to  verity :  whereupon,  as  to  the 
taking  and  detaining  of  thofe  goods  and  chattels  the  faid  R^ 
prays  judgment  of  the  writ  aforefaid,  and  that  it  may  be 
quaihed,  ^c«  And  as  to  the  taking  of  the  refidue  oi  the 
goods  and  chattels  aforefaid,  be  the  faid  jR*  pleads,  that  he. 
did  not  take  thofe  goods  and  chattels,  the  faid  refidue,  as  the 
faid  T.  doth  above  complain  againft  him  ;  and  thereof  he 
puts  himfelf  upon  the  country;  and  the  faid  T»  docs  like- 
wife  the  fame« 

And  the  faid  T.  as  to  the  faid  plea  of  the  faid  R.  above 
pleaded  to  quafli  the  writ  aforefaid,  faith,  that  his  faid  writ 
ought  not  to  be  quafhed  by  reafon  of  any  thing  above  aU 
ledged,  becaufe  he  faith,  that  the  property  of  the  goods  and 
chattels  aforefaid  above  fpecified  in  the  faid  plea,  at  the 
time  of  taking  thofe  goods  and  chattels,  was  in  the  faid  Z^ 
as  he  doth  above  fuppofe  by  his  writ  aforefaid ;  and  this  he 
prays  may  be  enquired  of  by  the  country ;  and  the  faid  /{« 
does  likewife  the  fame  :  therefore  as  well  to  try  that  iifue, 
as  the  faid  other  iffue  above  joined,  the  (heriffis  command*, 
ed,  thai  be  c.aufe  to  come  here  twelve,  isfc. 

Note ;  Upon  pUadin/r  non  cepit  on  a  Claim  0/  Property ^ 
the  Dejendantjhm  have  his  Goeds  again,    dalk.  581 . 

AND 
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AND  the  faid  J.  plead$,  that  the  faid  C.  by  rcafon  of  any  ^^^^l^^l^^ 
thing  above  alledged,  ought  not  to  avow  the  uktng  of  ihep^imifftcn- 
the  cattle  and  chattels  aforefaid  in  the  faid  plac^  wherein,  ^^^  to  the  de* 
fffr.  to  heiuft,  (or  oushinottojuflijy)  bccaufe  he  faith,  that  p*^"*^*"^^ 
after  the  faid  C»  had  taken  the  cattle  and  chattels  in  the  the  lUsu^ftt! 
^lace  aforefaid,  to  wit,  \onJuch  a  day  and  year]  at  W.  afore^  (^^t. 
laid,  he  the  faid  A»  tendered  to  the  faid  C.  6i.  Hd.  which 
were  fofiicient  amends  for  the  damages  done  td  him  in  the 
faid  place  wherein,  (ffc.  which  6j.  8?.  the  faid  C  then  and 
there  totally  refufed  to  accept,  and  unjuftly  detained  the 
cattle  and  chattels  aforebid,  againll  fureties>  and  pledges, 
&f. . until,  &c.  as  he  the  faid  ^.  doth  above  complain  againft 
him  ;  and  this  he  is  ready  to  Verify :  wherefore,  inafmuch 
as  the  faid  C.  doth  above  acknowledge  the  taking  of  the  faid 
cattle  and  chattels  in  the  faid  place  wherein,  fie.  he  the  faid 
A*  prays  judgment  and  his  damages,  occafioned  by  the  tak- 
ing and  unjuftly  detaining  of  the  cattle  and  chattels  afore^ 
faid,  to  be  adjudged  to  him,  i!fc* 

And  the  faid  C  protesting,  that  the  6j.  8i.  were  not  fuf-  Defendant  pr«* 
ficicnt  amends  for  the  damages  aforefaid  done  to  the  faid  C.  g^i^gj't*"^!!^ 
in  the  faid  place  where,  l^c.  for  plea  faith,  that  the  faid  w«  not^aVfli- 
jt.  did  not  tender  to  the  faid  C.  the  laid  6s,  ^d.  for  the  da-  cleat  anunds' 
znage  done  in  the  faid  place  where,  t^c.  as  thefafd  A*  hath  ^^1^^*^*^"^' 
above  alledgcd  ;  and  this  he  is  ready  to  verify  ;  wherefore  *'^**°*'^- 
be  prays  judgment,  and  a  return  of  the  cattle  and  chattels 
aforefaid,  to  be  adjudged  to  him,  f^c^ 

And  the  faid  A.  as  before  faith,  that  he  did  tender  to  the  that"hi  d?i  *»' 
faid  C,  the  faid  6s.  9d*  for  the  faid  damages  done  him  in  the  lierehe  6t.  %d. 
the  faid  place  where,  bfc.  as  he  hath  above  alledged;  and  S^^J?**®* 
^his  be  prays  may  be  enq^uired  of  by  the  country,  ^^^^  ^^f^  • 

GEORGE^  ^c.    To  .the   Sheriff"  of   Sujfex^  greeting:  An  enquiry  rf 
Whereas  William  A.  was  fummoned  to  be  in  the  court  the  arrear  of 
of  the  lady  Anne,  late  qUeen  of  Great  Britain,  t5[r.  before  "^^l^^^^^^ 
the  late  queen  herfelf,  to  anfu^er  to  Matthew  G,  in  a  plea,  diftraiwd'wia 
why  the  faid  JVilliam  on  the  9th  day  of  April  in  the  12th  nonfuicinai^ 
year  of  the  reign  of  the  faid  lady  the  queen  at  Chalvington  pi«vtn, 
m  the  county  aforefaid^  in  a  certajn  place  there  called  the 
Croft,  took  the  cattle,  to  wit,  eight  ewes  and  fix  lambs,  of 
him  the  faid  Matthew,  and  them  unjuftly  detained,  againft 
furety  and  pledges,  blc.    And  the  fame  William  in  the 
fame  court  before  the  faid  lady  the  late  queen  appearing, 
for  a  certain  caufe  by  him  alledged  faid,  that  he  tool^  the 
cattle  aforefaid  at  Ripe,  other%vife  CocUington  in  the  county 
aforefaid ;  without  that,  that  he  took  the  cattle  aforefaid  at 
Ckaltfingion  in  the  county  aforefaid,  as  the  faid  Matthew  by 
his  d^cl^raiion  aforefaid  had  above  alledged  2  and  this  he 
was  rpady  to  verify :  wherefore  he  prayed  iudgment  of  the 
writ  aforefaid,  and  that  the  faid  writ  and  declaration,  tffc. 
iwd  to  have  a  return  of  the  cattle  aforefaid ;  the  fame  fVil-  3  L^on.  sg. 

Ham 
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Hamt  as  bailiflp  of  Robert  R*  mtl\  ackoowledged  the  taking 
of  the  catilc  aforefaid  ia  the  faid  place  to  be  juft,  Vc,  be-* 
caufe  he  faid,  that  the  fame  place,  called  the  Cony  Eariis, 
contained  in  itfeif  fi^e  acres  of  land  with  the  appuctenances 
in  the  faid  parifli  of  i&jk,otherwife  CockUneton  tnthe  county 
aforefaid,  of  ivhich  bid  five  acres  of  land  with  the  apnur* 
tenaaces  the  fame  Robert  R»  faefoK  the  faid  time  wnen. 
He.  was  feiCed  in  his  demeihe  as  of  fee ;  and  being  fo  there- 
of feifed«  before  the  faid  time  when,  He.  to  wit,  on  the  aStli 
day  of  Mareh  in  the  nth  year  i|f  the  reign  of  the  faid  lady 
the  late  queen,  at  the  parifh  ofSemifian  in  the  county  afore- 
faid; the  faid  Robert  R.  demifed  to  one  Matthew  )^.  the 
vounger,  the  faid  five  acres  of  land  with  the  appurtenances, 
oy  the  name  of  all  tbofe  two  pieces  or  parcels  of  paftore, 
called  the  Cony  Earths^  with  the  ^purten»nces,  lying  and 
t>eing  in  Ri^t  oiherwife  CocAUmgton  aforefaid ;  to  have  and 
So  hold  the  faid  five  acres  of  land  with  the  appurtenances 
whereof,  i^Cm  to  the  fame  Matthew  G*  from  the  feaft  of  the 
Annunciation  of  the  ^lefled  Virgin  Mary  then  next  enfu- 
ing  unto  the  end  and  term  of  one  wbo)e  yeaf ,  and  fo  from 
year  to  year  as  long^as  both  parties  fhould  pleafe  ;  yielding 
and  paying  therefore  the  yearly  rent  or  fum  of  50^.  of  law- 
^  ful  money  of  Great  Britain^  at  the  two  moft  ufual  (eafis  or 
terms  in  the  year,  to  wit,  on  the  feaft  of  St.  Michael  tht 
Archangel  and  the  Annunciation  of  the  Bleffed  Virgin 
Mary^by  even  and  equal  portions  to  be  paid  :  by  virtue  of 
which  demife  the  fame  Matthew  G,  the  younger,  afterwards, 
and  before  the  faid  time  when,  i^r.  to  wit,  on  the  26th  day 
of  March  in  the  year  laft  abovefaid,  into  the  faid  five  acres 
of  land  with  the  appurtenances  whereof,  &r,  eniered«  9nd 
was  thereof  poffefled;  and  he  the  faid  Matthew  G,  the 
younger  being  fo  thereof  nofleifed,  and  the  faid  Robert  of 
the  reverfion  of  the  faid  nve  acres  of  land  with  the  appur- 
tenanoes  being  feifed  in  his  demefine  as  of  fee ;  and  becauSe 
50i.  of  the  rent  aforefaid,  for  one  year  ended  on  the  frail  of 
the  Annunciation  of  the  Bleffed  Virgin  Mary  in  the  1  s  th  year 
of  the  reign  of  the  faid  late  queen,  to  the  Ume Robert  after 
that  (eaft  and  at  the  faid  time  when,  t^c.  were  in  arrearand 
unpaid,  the  fame  William^  as  bailiflPof  the  faid  Robert ^  well 
acknowledges  the  taking  of  the  cattle  aforefaid  in  the  faid 
place  in  which,  &f .  as  in  parcel  of  the  tenements  aforefaid 
with  the  appurtenances  whereof, j&fc.  to  the  fame  Matthew  €. 
in  form  afordaid  demifed,  and  juftly,  tsfc,  for  the  faid  gos, 
rent  to  the  faid  Robert  in  form  aforefaid  being  in  arrear,  f^e. 
And  this  he  was  ready  to  verify ; '  wherefore  he  prayed 
iiidgnient  and  a  return  of  the  cattle  aforefaid,  together  with 
nis  damif  es,  cofts  and  charges  in  this  behalf  expended,  ac- 
cording to  the  form  of  the  ftatote  in  fuch  cafe  nuMle  and 
Sevided,  to  be  adjudged  to  him,  &r.  And  afterwaidsthe 
A  lady  the  queen  departed  this  life :  and  upon  this  the 
^ucciK  faid  Matthew  prayed  leave  of  bur  court  before  us  nntil  the 

'  morrow  of  our  Holy  Trinity  wherefoever,  iic^  to  plead  in 

bar 
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h^r  to  tke  cognifance  aforeraid ;  and  he  had,  tic.    The 
fame  day  was  given  to  the  faid  William  life.     On  which  day  ^'^^"f"'^' 
came  the  faid  William  into  our  fame  court  before  us  at 
Wejlminfter ;  and  the  faid  MattkeWy  although  folemnly  cal- 
led, did  not  come,  nor  farther  profecute  his  writ  aforefaid; 
therefore  it  is  conftdered,  that  the  faid  Matthew  take  nothing^ 
by  his  writaforefaid,  but  be  in  mercy  for  his  falfe  claim  there- 
of, and  that  the  fatd  William  do  go  thereof  without  day,  i^c.  Enquiry. 
Therefore  we  command  you,  that,  according  to  the  form  of 
the  ftatute  ia  fucb  cafe  lately  made  and  provided,  by  the  oath  17  c.  2.  c.  7. 
of  12  good  and  lawful  men  of  your  county  you  diligently 
enquire  bow  much  of  the  yearly  rent  aforefaid  at  the  (aid 
time  of  the  taking  and  difirainiag  of  the  goods  and  chattels 
aforefaid  was  in  arrrear  and  unpaid,  and  how  much  the  goods 
and  chattels  aforefaid  fo  as  aforefaid  taken  and  diftrained 
were  worth,  according  to  the  true  value  of  the  fame ;  and  " 
the  inquifltion  which,  &c.  fend  to  us  from  the  oay  of  St. 
Michael  \n  three  weeks  under  your  feal  and  the  feals  of  thofe 
by  whofe  09th  you  (hall  take  that  inq.uifition,  together  with 
this  writ*    Witnefs  T.  Parker^  knt. 

The  execution  of  this  writ  appears  in  a  certain  fchedule 
to  this  inquifltion  annexed. 

An  Inquifltion  and  Judgment  upon  Stat.  17  C.  2.  upon 
a  Judgment  on  a  Demurrer  Jor  the  Avowant^  and 
IFrit  to  enquire  of  the  Monies  in  Arrear^  and  of  the 
ralue  of  the  Dijrefs  and  Judgment  thereon. 

After  the  judgment  upon  the  demurrer  that  the  plea  in  bar 
to  the  avowry  is  infufficient,  concluding,  that  ike  plaintiff 
iake  nothing  by  his  writ,  but  be  amerced  for  his  falfe  com* 
plaint y  and  that  tke  defendant  i$r  difmilJed  tke  courts  you 
go  on  thus : 

AN  D  thereupon  they  the  faid  T,  A.  W^.and  T.  according  to 
the  form  of  the  fiatute  in  fuch  cafe  made  and  provided, 
pray  bis  Miije(lv*s  writ  to  be  dire£led  to  the  (herifT  of  the 
county  aforefaia,  to  enquire  what  monies  were  in  arrear  for 
the  leut  aforefaid,  at  the  time  of  the  diftrefs  made  as  afore- 
faid, and  the  value  [or  price]  of  the  cattle  taken ;  there- 
fore  the  iheriff  is  commanded,  that  by  the  oath  of  twelve* 
good  and  lawful  men  of  his  bailiwick  he  diligently  enquire 
what  fums  of  money  were  in  arrear  for  the  rent  aioreiaid  at 
the  time  of  the  didrefs  made,  and  what  was  the  value  of  the 
caule  diftrained  according  to  the  trite  value  thereof;  and 
the  inquilition  which,  &c.  the  Iheriif  ihould  return,  or  make 
appear  here  in  three  weeks  from  the  day  of  St.  Michael^  un. 
deribe  feal',  ©c.  and  the  feals,  (Sc.  at  which  day  T.  A.  W. 
aiid  r.  came  here  by  their  faid  attorney,  and  the  ihenfif,  (to 
witj  Sir  £.  jll  Knight  andBajx)QCt,  now  retiuxtf  an  inquifi- 

tion 
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tioA  taken  before  him  at  the  caflle  of  VorA  in  the  coamf 
aforefaid,  on  the  6th  day  of  Augufi  lad  paft,  by  the  oath  of 
twelve  good  and  lawful  meUi  whereby  it  is  found  that  the 
faid  fums  of  money  in  arrear  for  the  rent  aforefaid,  to  the 
faid  71  Z.  at  the  time  of  the  diftrefs  were  39/.  and  that  the 
cattle  diftrained»  according  to  the  true  value  [or  price]  there^ 
o(,  were  worth  38/.  Therefore  it  is  adjud^ed^  that  the  faid 
T.  A,  W.  and  li do  recover  againft  the  faid  R.  P.  the  taid 
38/.  for  the  value  of  the  caule  aforefaid,  being  part  of  the 
rent  in  arrear  as  aforefaid,  found  by  the  faid  inquifition  in 
the  manner  aforefaid*  and  his  damages  by  reafon  of  the  pre- 
mifes»  by  this  court  adjudged  to  the  faid  T.  A,  W.  and  T.  at 
their  rtqueft,  by  the  difcretion  of  the  Juftices  here,  for  his 
expencesand  cofls  laid  out  by  them  in  this  fuit,  according  to 
the  form  of  the  ftatute  in  fuch  cafe  made  and  provided,  to 

f  Sauiid.  2S6»     10/.  which  value,  expences  and  colls,  do  in  the  whole  amount 

287.  to  48/.  &c. 

Anfr^ha-     /^EORGE  the  Second,   tic.  greeting;    Whereas  A*  JR. 
^'w^^^^A^         Jatcly  in  our  court  before  us  at  We^mnjitr^  was  fum- 
Lukof  hispil'  °^oned  to  anfwer  to  C.  D.  in  an  a£lion  wherefore  he  took 
in  bar  to  an        nine  COWS,  the  cattle  of  him  the  faid  €•  and  unju&ly  de« 
avowry.  TUr.    tained  them,  again  ft  fureties  and  pledges,  &c.  and  the  faid 
Bitv.  aio»         ^^  appearing  in  our  fame  court  before  us,  for  a  certain  rea* 
fon  by  him  allcdged  in  our  faipe  court,  in  his  own  right,  and 
the  ngbt  of  5.  his  wife,  well  avowed  the  taking  of  the 
faid  cattle  in  the  place  in  which,  i^c.  to  be  juft,  for  9/.  rent 
due  and  in  arrear  from  him  the  faid  C  to  the  faid  A.  and  S. 
for  one  half  year,  ending  at  the  feaft  of  the  Annunciation 
of  the  BlelFed  Vimn  Mary  next  before,  &r.  [oj  in  tie  avow^ 
ry]  for  one  meUuage,  (£^c.  with  the  appurtenances  in  W0 
demifed  upon  them  by  the  faid  A.  and  5.  to  the  (aid  C 
thereupon  the  faid  C.  though  folemniy  called,  did  not  ap- 
pear, nor  doth  further  profecute  his  laid  writ ;  wherefore 
It  was  confidered  in  our  fame  court  before  us,  that  be  and 
his  pledges  for  profecuting  (hould  be  amerced,  and  that 
the  laid  A.  might  depart  the  court  thereon  without  a  day, 
and  ihould  have  a  return  of  the  faid  cattle :  therefore  we 
command  you,  that  without  delay  vou  return  the  b\i  cattle 
to  the  faid  C.  and  you  fliall  not  deliver  them  at  the  com* 

f plaint  of  the  (aid  R.  without  our  writ,  which  fhal\  expreff- 
y  mention  the  faid  judgment;  and  in  what  manner  you 
execute  this  writ,  you  make  appear  to  us  in  three  weeks 
from  the  day  of  St.  Michael^  Wherefoever,  &r.  and  have  you 
there  this  writ.    Witnefs,  tfr.* 

Arit$m%4^tnif  (^EORGE  the  Second,  tsfc.  greeting:  Whereas  T.  £-  latc- 
upon  a  judg.  ^^  Iv  in  our  court  before  us  at  Weflminjltr^  was  fummoned 
incnt agaiwft  the  toauiwerto  R.  B.  in  an  a6lion  wherefore  he  took  fevcn 
jUintiff,  by  de.  ^^^^^  ^j^^  ^^^^^^  ^j  y^^^  ^j^^  f^y  ^  ^  ^^j  unjuftly  detained 

Lilly's  Enir.  them,  againft  furety  and  pledges,  tsTc.  as  he  alledged ;  and 
^37-  the  faid  R.  afterwards  m»de  default  in  our  faid  court  before 
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tes ;  wherefore  it  was  confidered  in  our  fame  court  before  us, 
that  he  and  his  pledges  for  profecuting  Qiould  be  amerced, 
and  ihat  the  faid  T.  might  depart  the  court  without  a  day, 
and  Ihould  have  a  return  of  the  cattle  aforefaid  :  therefore 
we  command  vou,  that  without  delay  you  return  the  faid 
tattle  to  the  (aid  T.  and  you  fliall  not  deliver  them  at  the 
conaplaint  of  the  faid  R.  without  our  writ,  which  (hall  ex- 
preOTly  mention  the  faid  judgment ;  and  in  what  manner  you 
execute  this  writ,  you  (hall  make  appear  to  us  in  three  weeks 
from  the  day  of  St.  Michael^  whereloever,  faTc,  And  have 
you  there  this  writ.    Witnefs,  t^c. 

Second  Deliverance, 

K.  B. 

^y EORG£  the  Second^  isfc.  To  thc(heri(rof  j^x  greet-  nrf.Brcv.30j 
^^  ing :  If  C.  D.  (hall  give  you  fecurity  that  he  will  pro* 
fccute  his  claim,  and  alTo  return  the  cattle  which  in  our 
court  before  us  were  lately  adjudged  to  A>  B.  through  the 
cletauU  of  the  faid  C*  we  command  you,  that  if  by  means  of 
our  writ  de  retorn'  habendo  lately  dire3ed  to  you  for  that 
»grpofe,  you  have  made  a  return  of  the  faid  cattle  to  the 
aid  6*.  D.  then  do  you  caufe  them  to  be  delivered  to  the 
faid  C  D*  and  \>y  fureties  and  fafe  pledges  compel  the  faid 
A.  that  he  be  before  us  on  the  o3ave  oi  St.  Hilary^  where- 
focver  we  (hail  then  be  in  England^  to  anfwer  to  the  faid  C 
for  taking  and  unjuftly  detaining  the  cattle  aforefaid ;  and 
have  you  there  the  names  of  the  pledges,  and  this  writ. 
Wimcfs,  Wc. 

K.B. 


I 
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\  by  A.  B.  his  attorney,  offers  (or  tenders)  himfelf  on  The  entry  of  an 
the  4th  d-ay  againft  IT.  T.  of  a  plea,  Tor  in  an  aaion)  ^^"[^  ^^  '^»* 
wherefore  he  took  the  cattle  of  the  laid  Jr.  T,  and  unjuftly 
detained  them,  againft  furety  and  pledges ;  and  he  came  not, 
and  the  plaintiflfwas  there,  &c.  therefore  be  and  his  pledges, 
to  wit,  John  Doe  ^nd  Richard  Roe^  are  amerced,  \sfc.  and  ^'f^ricordia, 
the  faid  /•  F.  may  depart  the  court  therefrom  without  a 
day,  6fc.  and  may  have  a  return  of  the  cattle  aforefaid,  4^c.  ^'»'^''- 
and  afterwards,  (to  wit)  on  the  otlave  of  St.  Martin  then 
next  following,  before  our  fovereign  lord  the  king  at  Wefi^ 
mincer,  comes  the  faid  W*  by  7.  B,  his  attorney,  and,  by 
virtue  of  the  ftatute  in  fuch  cale  made  and  provided,  prays 
his  majefty's  writ  of  fecond  deliverance^  f^c.  and  it  is  granted 
him,  ^c.  returnable  on  thcoftave  of  St.  Martin,  wherefo- 
ever,  Isfc.    The  fame  day  is  given  to  the  faid  T.  F.Jsfc. 

The  difference  between  this  writ  in  the  Common  PUas  from 
the  former,  is  no  otherwife  than  at  the  Jirjl  aftert/k  in 

.  thejirjl  writ  before,  you  fay,  which  in  our  court  before  Thcf."B«ir.  1*3. 

.  our  Juftices  at  Weflminjlej  were  adjudged  to  J^.D.tfarou^ 
the  default  of  the  faid  if.  /.    And  at  the  faond.  aftert/h  . 

you 
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y9ufay^  thai  he  be  before  our  Jufticetat  Wejtminfler^  ia 
three  weeks  frooD  the  day  o£  St.  Michatl^  to  anfwer,  6ic, 

C.B. 

Awritoffecond  r^EORGE  the  Second,  lie.    To  the  flicriff  of  £^;c  greet- 
b^lS'  ing:  BecaufcI^tDwB.  iaoui  court  before  our  Juftices 

oic.Brev.348.  at  WdiminRtr^  hath  given  vou  fecarityr  that  he  will  {MroTe* 
cute  nl&  cUim,  and  will  alio  make  a  return  of  thofe  cattle 
which  in  our  fame  court  were  adjudged  to  Stephen  R. 
through  the  default  of  the  faid  L.  if  a  return  thereof  be 
adjudged  to  him  :  therefore  we  command  you,  that  without 
delay  you  caufe  a  mare  which  you  have  taken  in  wiikernam^ 
oi  the  cattle  of  the  faid  L.  to  the  value  of  the  cattle  formerly 
taken,  to  be  delivered  to  the  faid  L,  and  compel  the  faid  S» 
by  fureties  and  fafe  pledges,  that  he  be  before  our  Jufiices 
at  Wejlmin^r  on  the  oftave  of  St«  Hilary^  to  anfwer  to  the 
faid  Z.  for  taking  and  unjuRly  detaining  the  cattle  aforefaid; 
and  have  yon  there  the  names  of  the  pledges,  and  this  writ. 
Wiinefis  Sir  Thomas  Reeve,  Knt.  the  28ih  day  of  November 
in  the  nipih  j'^ear  of  our  reign. 

Therttum  of*    T3  Y  virtue  of  this  writ  10  me  direfted,  I  have  caufed  to  be 
wiitoffecond    J3  delivered   to  the  witbin^named  i.  his  cattle  witbin- 
ddiverancc.        nicniioned,  as  I  am  within  commanded  to  do:  the  pledges 
within.namcd  are  John  Denn  and  Ricliard  Fenn, 

J.  D.  Efq.  Iberiff. 

Capias  in  Withernam. 

r^LORGE  the  Second,  iic.  To  the  QieriflF  of  Suffelk 
^-^  greeting  :  Whereas  we  lately  commanded  you  by  oof 
writ,  that  whereas  71  J?,  gentleman,  had  been  attached  by 
OUT  vi rltoi  Jetond  deliver ance^  to  appear  in  our  court  be- 
fore us,  to  anfwer  to  7,  S.  in  an  a3ion,  wherefore  be  took 
the  cattle  of  the  faid  K.  and  unjuftly  detained  them,  againft 
fureties  and  pledges,  and  the  faid  j,  S.  in  our  fame  court 
made  default ;  wherefore  it  was  confidered  in  our  fame  courts 
that  the  faid  T.  £.  (hould  de'nart  hence  without  a  day,  and 
that  the  faid  J.  S.  and  his  pledges  for  profecuting  (hould 
be  amerced  and  that  the  iaid  T.  B.  (hould  have  a  return  of  , 
the  cattle  aforefaid  irreplegiahlej  and  that  you  without  de« 
lay  (hould  make  a  return  of  thofe  cattle  to  the  faid  71  B.  to 
^  be  detained  by  him  irreplegiable ;  and  in  what  manner  you 

ihould  execute  that  writ,  you  (hould  make  knoWn  to  us 
[Juch  a  return]  wherefoever  we  fbould  then  be  in  England; 
and  you  at  that  day  retumed«to  us,  that  the  cattle  a(ore(aid 
were  eloigned  by  the*  faid  /.  Si  to  placet  nnkdown  to  you,- 
fo  that  yo«  could  not  return  <Mr  deliver  thofe  cattle  to  the 
faid  7.  J9.  as  you  was  commanded  by  the  faid  writ ;  there- 
fere  we  command  you,  that  you  cake  fo  many  cattle  of  the 
faid  ?•  S.  to  the  valae  of  ihe  cattle  aforelittdi  before  taken 
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by  the  faid  J.  5.  in  withernam,  and  dcliv<5r  them  to  the  faia 
r.  B.  to  be  kept  by  him  irrq>legiablc,  until  you  can  make 
a  return  of  thofe  cattle  before  taken,  to  the  laid  T.  B»  and 
in  what  manner  you  Ihall  execute  this  our  mandate,  do  you 
male  appear  to  us  oa  the  ofiaves  of  St.  Hilary^  whcrefocver 
we  (hall  then  be  in  England ;  apd  that  you  caufe  further  to 
be  done  therein,  what  of  right,  and  according  to  the  law$ 
and  cufloms  of  this  our  kingdom  of  Great  Britain^  we  fhall 
fee  meet  to  be  done ;  we  alfo  command  you,  that  if  the  faid 
T.  B.  {hall  make  you,  fecure  of  profccuting  hh  claim,  and 
of  returning  the  chattels  atorefaid,  if  a  return  thereof 
fliould  be  adjudged,  then  do  you  compel  the  faid  J.  S.  by 
fureties  and  lafe  pledges,  that  he  before  us  iifuck  a  reiurnl 
wherefoever  we  mall  then  be  in  England,  to  anfwcr  as  well 
to  us  for  the  contempt,  as  to  the  faid  T.  JB.  for  his  da- 
mage and  injury  done  him  in  this  cafe ;  and  have  you  there 
this  writ.     Wiinefs,  GSc. 

ryRORGE  the  Second  Isfc.  To  the  Oieriff  of  the  city  of 
^^  G.  greeting:  Whereas  V.  P.  was  lately  fummoned  in  ^4'P*„\'Ji" 
our  Court  before  us,  to  anfwer  to  £.  D>  of  a  plea  [or  in  an  ona  retomum 
aSion]  wherefore  he  on  the  28th  day  o{  April,  [in/uch  a.habendo,  after 
year]  at  the  city  of  G.  (to  wit)  in  a  place  there  called  P.  *"^*'^J^y  *'?^ 
had  taTcen  the  cattle  of  the  faid  £.  to  wit,  twenty  fheep,  and  ti"party*for"* 
impounded  and  unjudly  detained  them,  againft  fureties  and  the  damages, 
pledges,  until,  l^c.  (as  he  declared);  and  the  faid  f^.  P.  T**®<teclaia- 
appearing  in  our  laid  Court,  for  a  certain  reafon  therein  al-  ^**"'' 
ledged  by  him,  well  a¥Owed  the  taking  of  the  (aid  cattle  in  ^^^  avowrr; 
the  faid  place  where,  ^c.  tobe  juft,  isfc.  for  damage  feafant  -^  -  ' 

therein ;  and  the  faid  £.  D.  afterwards  in  our  fame  Court       *** 
made  default:  wherefore  it  was  confidered  there,  that  they 
and  their  pledges  for  profecuting  (hould  be  amerced,  isfc, ' 
and  that  the  faid  V.  fliouId  be  difmiffed  therefrom  without  s^^X'^ 
a  day;  and  that  he  (hould  have  a  return  of  the  cattle  afore* 
faid  :  therefore  we  lately  commanded  yon,  that  you  (hould  ^ 
without  delay  make  a  return  of  the  cattle  aforefaid  to  the  cattle? 
faid  V.  P.  and  that  you  (hould  not  deliver  them  at  the  de-. 
fire  of  £.  D.  without  our  writ,  which  fiiould  exprefsly 
mention  the  judgment  aforefaid  ;  and  in  what  manner  you  Second  delivcr- 
(hould  execute  that  precept,  you  (hould  make  appear  to  u&-*°^' 
[on  the  return]  wherefoever  we  (hould  then  be  \n  England i 
w,e  alfo  lately  commanded  you,  that  according  to  the  (latute 
in  fuch  cafe  made  and  provided,  you  (hould  diligently  in- 
quire by  the  oaths  of  honeft  and  lawful  men  of  your  baili* 
wick,  what  damages  the  faid  V.'P.  hath  fuftained,  as  well' 
hy  reafon  of  the  premiiles,  as  for  his  expences   and  co&s 
laid  out  by  him  s^out  his  fui^in  that  behalf;  and  that  you 
(hould  return  to  us  at  the  time  aforefaid,  the  inquifition 
which  you  (hould  take  thereon,  under  your  feal  and  the 
feals  of  thofe  perfons  by  whom  you  (hould  take  the  inqui- 
fuion,  together  with  this  writ ;  and  you  at  that  day  returned 
to  us,  that  the  faid  cattle  had  been  eloigned  by  the  (aid 
£•  2?«* to  places  unknown  to  you;  for  which  reafon  you 
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Eionnt&K-      could  notretum  tHofe  cattle  to  the  faid  V.  P.  and  yoaalfo 

tuniedbyaa  retarned  a  certain  inqutfitton  taken  before  you  in  the  city 
of  G.  in  the  county  ot  the  faid  city,   on  the   19th  day  of 

Inquifition.       jtpril  [tn/uck  a  year]  whereby  it  was  found  that  the  faid  V. 

TiM  finding  of  had  fuflained  damages  by  reafon  of  the  premifTes,  befides  his 

the  jury.  cxpences  and  coils  laid  out  by  him  about  his  fuit  in  that  bc- 

ha[f>  to  10  J.  and  for  his  expences  and  cofts  to  2  d.    There* 

Judgi^tau  fore  it  was  adjud^ed^  that  the  faid  V.  P.  (hould  recover 
againft  the  (aid  JL  D.  his  damages  aforefaid  found  by  the 
inquifition  aforefaid;  and  alfo  10 /•  awarded  by  our  Court 
before  us,  to  the  faid  V.  P,  for  his  expences  and  cofts  by 
way  of  increafe  ;  which  faid  damages  in  the  whole  amoun- 
ted to   lo/.    lOi.  a^.    and  that  the  faid£.  JD.  Diould  be 

Witboxum.  amerced ;  therefore  we  command  you,  that  you  take  fo  many 
cattle  of  the  faid  E*  D.  in  your  bailiwick ,  in  withernam^ 
and  without  delay  caufe  them  io  be  delivered  to  the  faid 
E*  JO,  to  be  detained  by  him  irreplegiable  till  he  will  make 
a  return  of  the  faid  cattle  before  uken  to  the  faid  F.  P.  and 
in  what  manner  you  fliall  execute  this  our  writ,  do  you 
make  appear  to  us  on  the  o3ave  of  St.  Hilary^  whcrefocver 
.  we  {hall  then  be  in  England:  we  coiproahd  you  alfo,  that 

**  you  take  the  faid  £.  D.  if  he  (hall  be  found  m  your  baili- 

wick, and  keep  himfafely,  fo  that  you  have  his  body  before 
us  at  the  time  aforefaid,  wherefoever  we  ihall  then  be  in 
England^  to  fatisfy  the  faid  V,  P.  for  the  damages  afore- 

Thef.  irev,  61.  '^^d;  and  have  you  there  then  this  writ.    Witnefi,  &c. 
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A  Leafe  in  EjeRment^  where  the  Premijfes  are  not  in- 
habited',  to  recover  the  PoJJeffion. 

THIS  indenture  made  the  17th  day  of  May^  in  the 
19th  year  of  the-  reign  of  our  fuvereign  Lord 
George  the  Third,  by  the  grace  of  God,  of  Great  Britain^ 
France^  and  IreUna^  i^ing,  defender  of  the  faith  &c.  and 
in  the  year  of  Our  Lord  1780,  between  John  Andrews^ 
of  Wc.  of  the  one  part,  and  John  Lilly ^  of  lie.  of  the 
other  part,  witnefleth;  that  he  the  faid  John  Andrews^  ior 
divers  good  caufes  and  confiderations  him  thereunto  moving, 
hath  demifed,  granted,  and  to  farm  letten,  and  by  thcTc 
prefents  doth  demife,  grant,  and  to  farm  let  unto  the  faid 
John  JMlyt  all  that  his  mefltiage  or  tenement  commonly 
called  or  known  bv  the  name  of,  bfc.  fituate,  lying,  and 
being  in  Jfreef^  in  the  parilh  of  tic.  and  late  m  the 

poffeffion  of  one  Henry  Duncomh ;  to  have  and,  to  hold 
the  faid  mefluage  or  tenement,  with  the  appurtenances, 
from  the  date  of  thefe  prefents, for  and  during, and  until  the 
full  end  and  term  of  five  years,  from  thence  next  enfuing, 
and  fully  to  be  compleat  and  ended :  Provided  always,  and 
upon  condition,  that  if  the  faid  John  Andrews,  his  exe- 

cutors, 
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cutors  or  adminillrators,  fliall,  at  any  time  after  the  30th  day  , 

of  this  prefent  month  of  May^  tender  to  the  ff  id  John 
Zilfy^  his  executors  or  adminiftritorSy  one  Ihilling,  then 
this  prefent  indenture^  and  everv  thing  therein  contained, 
(hall  he  void,  and  of  none  eiFea ;  any  thing  herein  con*  ^ 

Gained  to  the  contrary  in  anywife  notwithftanding.    In  wit* 
nefs  whereof  the  faid  parties  to  thefe  prefenfs  have  hereto 
interchangeably  fet  their  hands  and  feals  the  day  and  year 
,  firft  above  written. 
Sealed  and  delivered, 
being  firft  duly  Jlamped^ 
in  the  prefence  of 

N.  B.  This  deed  requh-cs  a  ftarop. 

Proceedings  on  aft  J£lion  of  Trefpafs  in  EjeSlment,  iy 
original^  in  tie  King's  Bench. 

The  original  writ. 

^EORGE  the  Second,  by  the  grace  of  God  of  Great  Sri" 
^^  tain^  France^  and  Ireland,  king,  defender  of  the  faith, 
and  fo  forth  ;  xo  the  IherifF  of  greeting.     If  J.  B. 

fliall  give  you  fecurity  of  profecuting  his  claim,  then  put 
by  gage  and  fafe  pledges  C*  D,  late  of  gentleman, 

fo  that  he  be  before  us  on  the  morrow  ofJllSouls^  wherefo- 
ever  we  fhall  then  be  in  England,  to  Ihew  wherefore  with 
force  and  arms  he  entered  into  one  melfua^e,  with  the  ap* 
purtenances,  in  which  £•  F.  ef^uire  hath  demifed. 

to  the  ^forefaid  A.  B.  for  a  term  which  is  not  yet  expired, 
and  eiefied  him  from  his  faid  farm,  and  ottier  enormities  to 
him  did,  to  the  great  damage  of  the  faid  ^.  B.  and  againft 
our  peace.  And  have  you  there  the  names  of  the  pledges, 
and  this  writ.  Witnefs  ourfeif  at  IVeftminfter^  the 
day  of  in  the  year  of  our  reign. 

Pledge,  bfprofecution.    {fflr%..       •  ^^^'^ 

The  within   named  r  -.  »     7^^^ 

t  ■ 

Thi  Declaration  againft  the  cafual  EjeSfor ;  who  gives 
.  notice  thereupon  to  the  Tenant  in  fojjeffion     By  origin 
nal  in  K.  B. 

Michaelmas  Term^  (he  S9th  of  King  George  xht  Second. 

e0  OfUi    f^  D*    late  of  in  the  faid  Qdunty^  gent. 

^*was  attached  to  anfwer  A.  B*  of  a.  plea, 
wherefore  with  force  and  arms  he  entered  into  one  mef-  Dedocation; 
fiiage,  with  the  appurtenioces,  in  Sutton  in  the  county 
aforefaii^  wliich  £.  JP.  £f(}.  demifed  to  the  (aid  J.  B.  for  a 
term  which  is  not  expired,  a^d  ejefted  him  from  his  faid 
Earm,  and  other  wrongs  to  him  did,  to  the  great  damage  q{, 
the  faid^.  and  igainft  the  peace  of  the  lord  the  king,  tsfc. 

P  p  a  And 


580  Precedents  in  EjeSlmeni^  i^c. 

Aod  wbereupon  the  (aid  A^hy  G.H.  bit  attorney, 'com- 
plainig  that  vrh?r«M  the  fai4  •£•  f^  on  the  day  dl 

in  the  year  of  the  reign  of  the  lord  the 

Any  day  after    l^ing  that  HOW  is,  at  arorefaidy  haul  demifed  to  the 

tte  pteintifpt  fame  A*  the  tenement  aforefaidt  with  the  appurtenances,  to 
title  accnied  j^^^  ^j,  j  ^  Yio\6,  the  faid  tenement,  with  the  appurtenances, 
to  the  faid  A.  and  his  affigni,  from  the  feaft  ot  , 
then  laft  paft,  to  the  end  ^nd  term  of  five  years  from  then 
next  following,  and  fully  to  be  complete  and  ended,  by  vir- 
tue of  which  demife  the  faid  A.  entered  imp  the  faid  tene- 
ment, with  the  appurtenances,  and  was  thereof  poflefled ; 
tad  the  faid  A.  being  fo  pofleifed  thereof,  the  faid  C  af. 
cerwards,  that  i^  to  fay,  on  the  fai4  dav  of  ^ 

in  the  faid  year,  with  force  of  arms,  tnat  is  to  fay, 

withfwords,  ftaves,  and  knives,  entered  into  the  faid  te« 
nement,  with  the  appurtenances,  which  the  faid  E..F.  de- 
mifed to  the  faid  A.  m  form  aforefaid  for  the  term  aforefaid, 
\vhich  is  not  yet  expired,  and  eje£led  the  faid  A.  out  of  the 
faid  farm«  and  other  wrongs  to  him  did,  to  the  great  da« 
mage  of  the  faid  A^  and  afainftthe  peace  of  the  laid  Lord 
the  king :  whereby  the  faid  A.  faith,  that  he  is  injured  and 
damaged  to  the  valife  of  twenty  pounds*  And  tbereupom 
be  hrings  his  fuit,  £^c« 

Mr.  y.  K. 

Hrtkc  that-        I  Am  informed  that  you  are  in  poITeflion  of,  or  claim 
to.  title  to,  the  premifles  mentioned  in  this  declaration  of 

cjeftment,  or  to  fome  part  thereof ;  and  I,  being  fucd  in  this 
a£lion  as  a  cafual  ejefior,  and  having  no  claim  or  title  to 
the  fame,  do  advife  you  to  appear  on  the  firft  day  of  next 
Hilary  Term,  in  hisMajefiy's  court  o{Kitig*s  Bench  wherc- 
foever,  iJc.  by  fome  attorney  of  that  court,  and  thjcn  and 
there,  by  a  rule  to  be  made  of  the  fame  court,  to  caufe. 
yourfelf  to  be  made  defendant  in  my  ftead;  otberwife  I 
(hall  fuffer  judgment  to  beditei^ed  againft  que  and  you  will 
be  turned  out  of  pofleffioii. 

Your  loving  friend, 

C.  J). 

Declaraiion  in  EjeQmeM  by  BilL 

MiddU/ix^  Jf^    A   S*  complains  Xk£  C  i>*  being  ia  the 

-^  *  cuftodv  of  the  marfiial  of  the  Ma^flml- 
Jea  of  our  fovereign  lord  the  king,  l^efore  the  king  him- 
felf,  for  that  whereas  £.  T.  gentkman,  on  the  tenth  day  of 
JVfoy,  in  the  fifth  year  of  the  reign  of  our  lord  t}ie  now 
king^  at  Wtjlminflir^  in  the  county  of  MiddUfex^  had  de- 
miled,  granted,  and  ta  farm  let,  to  the  faid  A.  five  mef-' 
fuages,^  iic.  (reciting- the fexteral  parcels)  with  the  appofte- 
nances,'  fitoate,  lying,  and  being  in  the  parifli  of  Si,  Mar^- 
tin's  in  ike  Fields,  in  the  faid  county  of  Middle/ex,  to  have 
a^d  to  hxAA  the  faid  tenomeniSi  vrttn  the  appuftenimces,  to 

tbm 
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the  faid  A.  ofad  hh  affigtis,  from  the  ijth  day  of  lAarthiSmx 
lafi  p^ft,  to  the  falf  end  and.  term  of  fire  veartfromthenoe 
next  enfotng,  and  fully  to  be-coropleat  and  ended  ;..by  vir* 
tue  of  which  faid  demife^  he  the  faid  A.  enteitd  into  tte 
faid  tenements,  with  the  eppurtenancfes»  and  was  tbeNxJf 
.pofleffed  ttntil  the  fatd  C.  afterwards/  that  is  to  hyy  on  Hat 
.fan>e  tenth  day  of  May^  in  tbe  fixth  year  aSmiaidv''with 
force  and  arms,  ebtered  inia  the  faid  tenem^ntk,  with  the 
^>purleaances,  which  tiie  faid  :£•  71  demifed  tatfaeTaid 
A.  in  manner  afbr^fatd/ for  thb  lerm aforefiidv  whicktevo^ 
yet  expired,  and  eje&ed  tbe.fatd  A.  out  of  ht&Aid  imwk^ 
and  then  and  there  tlid  other  injtiries  to  the  faid  A.  ^a(fifft 
the  peace  o(  oUr  faid  lord  tU  king,  and  to  the  damage  of 
him  the  faid  A.  of  twenty  poUods,  and  theroipdiihe  briiqp 
'his.futt,  iffc*  *  . . 

Please*  to  p.6fecUl...  (S^'J^. 

The  notice  to  this  decia^ationas  the  fame  as  dm  Itlfi  (  only 
inftead  of  the  words  "  WftercSDever,  &c."  mlift  be  ftib(l{« 
tnted  ••  at  Wtjtminfter:* 

Declaration  in  EjeSmetU,  hy  originaly  on  a  i)ot^U 

JJentfje*  ,     .  . 

Jf,  f^  JD.  hi<epf  Wir.  yeotoian,  was  Mashed 
^  •  td  ahfwer  K.  Bv  of  a  ptca  wtefMt, 
with  force  of  arms,  he  entered  into  one  moiety  of  the  msi* 
nOr  6f  otberwife  with  the  appuhecftiAces, 

and  into  thirty  meffuages,  ten  cottages,  fbur  fautidt^^  acr^s 
of  land,  two  hundred  acnes  bf  ttie^dow,  and  two  hundred 
acres    of   pafture,    with  the  appurtenahcesv    in  '    ,. 
otherwife  in  the  county  of  aforeMd,  which 

£•  F.  demifed  to  the  faid  K.  for  a  term  which  is  Act  yc^t 
cjLpired ;  andaifo  into  one  other  moiety  of  the  mdttdr  of 
otherwife  with  the  apptirten^nct^s,  and 

into  thirty  other  mefliiaj^es,  xtn  other  cottages,   fodr  hun*    \ 
dred  other  acres  of  land*  two  hundred  other  tfcm  of  tlie^«i 
dow,  and  two  hundred  other  acres  of  pafture,  with  the  ap^ 
partenances  ia  otherwife  aforefaid<  in  th6 

county  of  afore  faid,  which   /.  £*  demifed  to  th6 

faid  A.  for  a  term  which  is  not  yet  expired  ;  add  ^Je3ed 
the  faid  K.  from  his  faid  feVerai  fartns^  and  othei-  wrc^ngs 
to  him  did,  to  the  great  damage  of  the  faid  X.  and  againft 
the  peace  of  our  fovereign  lord  the  king,  iff r.  And  there* 
Upon  the  faid  K.  by  6.  i/.  his  attorney,  complains,  that 
whereas  the  faid  £.  F*  on  the  day  ot  in 

the  year  of  his  prefent  majefiy,  at  in  th6 

county  afore£ud,  had  demifed  to  the  faid  K.  the  faid  moiety 
and  tenements  firft  abovc-mentioned,  with  the  appnrte« 
nances :  to  have  and  to  hold  the  fame  moiety  ind  tenements, 
with  the  appurtenances,  to  the  faid  A.  and  his  aflignsi  from 
the  day  of  then  laft  paft,  to  the  full  end  ahd 

term  of  five  years  from  thence  next  enfuingi  and  fully  to  be 

P  p  3  complete 


complete  knd  ended:  bjr  virtue  of  which  demife  the  faid  Am 
e£U«red  into  the  fame  moieqr  and  tenements,  with  the  ap« 

{»Uf  tenaocea,  and  was  thereof  pofleOed :  and  the  faid  J.  being 
b  poffei&d  thereof,  the  faid  C.  afterwards,  to  wit,  on  the 
Jaia    .  day  of  (the  firft  day)  in  the  (aid 

3near,  with  force  and  arms,  entered  into  the  moiety  and  te« 
nemenu  firft  above-mentioned,  with  the  appuctenances, 
which  the  faid  £•  F*  demifed  to  the  faid  K,  in  manner  afore- 
faid,  for  the  term  aforelaid,  which  is  not  yet  expired ;  and 
eje&ed  the  faid  iC.  out  of  the  faid  firft  above-mentioned 
farm.  And  alfo  that  whereas  the  faid  F*  E*  on  the 
day  of         '  in  the  year  aforefaid,  at 

aforefaid,  had  demifed  to  the  faid  K*  the  faid 
moiety  and  tenements  fecondly  above  mentioned,  with  th^ 
appurtenances ;  to  have  and  to  hold  the  fame  moiety  and  te^ 
nements,  with  the  appurtenances*  to  the  faid  K.  and  his  af- 
figns,  from  the  day  of  then  laft  paft,  to  the 

full  eftd'and  term  of  five  years  from  thence  nest  enfuinr, 
and  fully.to  be  compleat  and  ended ;  ^y  virtue  of  which  laft 
;mentioned  demile,  the  (aid  K.  entered  into  ihe  fame  moiety 
and  tenements,  with  the  appurtenances,  and  was  thereof 
potkffei  :  and  the  faid  jt.  neinc  fo  poifefied  thereof.  At 
laid  C  afterwards,  to  wit,  onlfte  faid  day  of 

(the  firft  day  in  this  count)  in  the  faid  year,  with 

force  and  arms,  entered  into  the  faid  moiety  and  tenements 
laftly  above-mentioned,  with  the  appurtenances,  which  the 
faid  Fp  £.  demifed  to  the  faid  K.  in  manner  aforefaid,  for 
the  term  aforefaid,  which  is  not  yet  expired,  and  ejeSed 
the  faid  K»  out  ot  his  faid  lafl-mentioned  farm,  and  other 
wronffs  to  him  did,  to  the  {{reat  damage  of  the  faid  K»  and 
againit  the  peace  of  our  faid  fovereign  lord  the  kinff,  &a 
whereupon  the  faid  JC.  fays,  he  is  injured,  and  has  foftained 
damage  to  the  value  of  forty  pounds;  and  therefore  he 
brings  his  fuit,  &e. 

if,  J3*  The  declaration,  by  iiilf  on  a  double  demife,  is 
in  Jkbftance  the  fame  as  the  count  part  of  the  declaration 
hy  original  \  and  the  only  difference  inform  is  that  which 
cxifts  between  a  declaration  by  original  and  a  declaration 
hy  bill^  on  a  finffle  demife.  The  notice  muft  be  the  fame 
as  that  in  page  j8o. 

N.  B.  Copies  of  thefe  declarations  may  be  had  of  any  law 
^tioner. 

Affidavit  of  Service  of  Declaration,  where  there  is 

but  one  Tenant. 
In  the  King's  Beneh^ 

{R.  D.  on  demife  of  C.  D.  plaintiff, 
and 
E*F.  -  -     .  defendant. 

^  S*  of  f^c.  maketh  oath,  aqd  faith,  that  he  this  depo* 
^  •  nent  did^  on  the  ^  day  of  laft,  deliver 

a  true  copy  of  the  declaration  and  notice  hereunto  an- 
nexed, 
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nexedy  to  W.  T.  tenant  in  pofleffion  of  the  premiflcs  In 
in  the  faid  declaratior)  mentioned  ;  and  at  the  fame  time* 
told  him  it  was  a  declaration  in  eje£lment,  and  that  uniefs 
he  did  appear  thereunto,  by  fome  attorney  of  this  honour- 
able court,  on  the  firft  day  of  this  pre/ent  Term,  jud(pnent 
would  be  entered  againft  the  faid  defendant  by  default,  and 
the  faid  W,  T.  would  be  turned  out  of  poffeiBon ;  or  words 
to  that  or  the  like  effe£l. 

Sworn,  i^c.  5.  S. 

Similar  Affidavit,,  where  there  are  fever al  Tenants. 

O  S,  of  (sfc.  maketh  oath  and  faith,  that  he  (his  deponent 
^  *  did,  on,  i^c.  lad,  deliver  a  true  copy  of  the  declaration 
and  notice  hereunto  annexed,  to  JV,  i .  tenant  in  pofleilioa 
of  part  of  the  premilTes  in  the  faid  declaration  mentioned; 
and  did  alfo,  on  the  fame  day,  deliver  another  copv  of  the 
faid  declaration  and  notice  to  Z>.  the  wife  of  /•  T.  tenant 
in  pofleflion  of  the  refidue  of  the  premifles  in  the  faid  de- 
claration mentioned.  And  this  deponent  further  faith,  that 
he  told  them  fcuerally  that  it  was  a  declaration  in  eject- 
ment, and  that  uniefs  they  did  ftvexally  appear  thereto,  by 
fome  attorney  of  this  ho9urabIe  court,  on  the  firft  day 
of  (his  prefent'  Term,  judgment  would  be 

entered  againft  the  faid  defendant  by  default,  and  they  the 
faid  W.  T.  and  /•  T.  would  be  ftvcrdly  turned  out  of 
pofleflion  :  or  words  to  that  or  the  like  efie6l. 

Sworn,  lie.  S»  <S. 

Affidavit  of  Service  of  Declaratioiy  wJiere  the  Trt 
nanfs  Wife  refufed  to  open  She  Door. 

O   S.  of   tic.  maketh  oath,  and  faith,  that  he  this  depo- 
^  •  nent,  on  the  day  of  la  ft,  went  to  the 

mefluage  of  JV.  T.  fituate  at  lie.  beix^  the  mefliiage  in 
queftion  in  this  caufe ;  and  that  Af .  £he  wife  of  the  faid 
IV.  T.  refufed  to  open  the  door  of  the  faid  mefl"uagc,  but 
fpoke  through  the  wicket  of  the  faid  ^oor.  And  this  de« 
ponent  further  faith,  that  he  did  thereupon  fliew  to  the 
faid  M.  a  true  copy  of  the  declarati6t(  and  notice  here- 
unto annexed,  and  acquainted  her  with  the  contents  thereof; 
but  that  as  foon  as  he  had  fo  done,  the  faid  M.  ttxut  the  faid 
wicket,  and  refufed  to  take  the  faid  declaration  or  notice. 
And  this  deponent  further  faith,^  that,  not  being  able  to 
deliver  the  fame,  he  affixed  the  faid  declaration  and  notice 
on  the  door  of  the  faid  mefluage ;  and  that  the  faid  IV.  7. 
on  the  fame  day  acknowledged  that  he  bad  received  the 
fame. 

Sworn,  fsfc,  S.  S. 
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AffidavU  of  the  Tenant  refufing  to  defend  an    EjeSlor^ 
in  ordir  to  have  the  Landl&rd  admitted  Defendant. 

O  S.  tX.  &c.  maketh  oath  and  faith,  that  he  this  depo- 
*^*  oeoKlid,  on,  trfc.  Uft,  by  the  direRion  of  R.  ^.land- 
lord of  cl^c  premifies  in  queftton  in  this  caufe,  apply  to 
W>  T.  the  tenant  in  pofleflion  of  the  fame  premtfles,  to  knoir 
whether  he  the  faid  JV»  T.  would  appear  and  became. defen- 
dant in  this  caufe,  or  would  permit  the  faid  H.  B.  to  de- 
fend his  title  to.  tlie  faid  premiffes  in  the  name  of  the  faid 
W,  T, ;  and  this  deponent  at  the  fame  time,  (hewed  and  of- 
fered to  deliver  to  the  faid  IV.  T,  a  note  (igned  by  the  faid 
R.  B>  whereby  the  faid  iC.  J?,  promifed  to  defend  and  keep 
the  faid  IV,  71  harmlefs,  of,  from,  and  again  A  all  coHs  and 
charges  in  this  caufe.  And  this  deponent  further  faith, 
that  the  faid  W.  T.  told  him,  in  anfwer,  that  he  would  not 
appear  and  become  defendant  in  this  caufe,  or  any  ways 
concern  hirafelf  therein. 

Sworn,  t^c,  S.  5. 

A.  on  a  demife  o^.  againfl  C. 

KuUfsrjads-  T  TNL£SS  the  tenant   in   pofTeflion  of  tl^e  premifles  iti 

meat.  ^J    queftion  Oiall  appear  and  .plead  to  iflue  on  Tuefday 

next  after,  bfr.  (tinie  tenant  ts  to  appear  in  J  lct  judgment 

be  entered  for  the  plaintiff  again  ft  the  now  defendfant  C.  by 

default  upon  the  motion  of  Mr.  J5 • 

By  the  Court. 

Note.  If  plaintifF  does  not  move  for  judgment  the  fame 
term  tenant  had  notice  t,o  appear,  the  court  will  not  grant 
Xuch  rule. 

Note.  When  you  move  for  a  rule  for  judgment  you  annex 
the  affidavit  of  fervice  to  a  copy  of  the  declaration  ftamped, 
and  give  it  to  counfet  with  los  Gdke  to  move,  [viJe  ante 
p.  365,]  The  clerk  of  the  rules  files  the  affidavit  and  decla- 
ration on  fuch  motion,  therefore  keep  by  you  another  copy 
on  ilamp,  or  if  judgment  go  againft  the  cafualejeQor  for  want 
of  tenant's  entering  into  the  rule  youmuft  have  an  office  copy 
of  the  declaration  from  the  clerk  of  the  rules  Id  order  to 
enable  you  to  fign  judgment. 

The  common  Rule  of  Court. 
Nilary  Term,  the  twenty-ninth  year  of  King  George  the 

Smitir.  SttUsf  Secofld. 

fua^  with "  Berks,  TT  is  ordered  by  the  court,  by  the  aflent  of  both 
•ppurte-  to  wit*  X  P^i'ties,  and  their  attornies,  that'G^^r^^  Saun^ 
nances  in  V^rj,  gentleman,  may  be  made  defendant  in  the  place  of  the 
dcmffe'or  *  ^^^  defendant  William  Stiles,  and  (hall  immediately  appear 
jokaXtgtru    to  the  plaintiff's  a£lioD»  and  Ihall  receive  a  declaration  in  a 

plea 
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pka  of  trefpafs  and  eje6lment  of  the  tenements  in  queftion, 
and  fliall  immediately  plead  thereto,  not^ihy :  and,  upon 
the  trial  of  the  iffue,  Ihall  confefs  leafe,  entry,  and  oufter,  * 
and  infift  upon  his  title  on4y.  And  if,  upon  trial  of 
the  iffue,  the  faid  George  do  not  confefs  leafe,  entry, 
and  oafier,  and  by  reaioli'  thereof  the  phintiff  cannot 
prof<9Cute  his  writ,  then  the  taxation  of  coRs  opon  foch  njou^ 
prq/l  {hall  oeafe,  and  the  faid  Gtorge  fliall  pay  fuch  cofts  to 
Che  plaintiff,  as  by  thfc  court  of  our  lord  the  king  ^ei«  (hall 
be  taxed  and  adjudged  for  fuch  his  default  in  non-per- 
formance of  this  rule;  andjudgment  (hall Reentered  againft 
the  {Ad  William  Stiles,  now  the  cafual  ejeftor,  by  delauit. 
And  it  is  farther  ordered,  that,  if  upon  trial  of  the  faid 
iflbe  a  verdift  fliall  be  given  for  the  defendant,  or  if  the 
plaintiff  fliall  not  profecute  his  writ,  upon  any  other  caufe 
than  for  the  not  ponFdOEuig  leafe,  cntiy,  and  oufter,  as 
aforefi^id,  then  the  lefforotthe  plaintiff^ fliall  pay  cofts^  if 
theplaindffhimfelf  doth  not  pay  them. 

By  the  Court. 

When  the  proceedings  are  by  MI,  «nd  liOt  by  original. 
the  words  '•  and  file  common  haxt'  flionld  be  inferted  after 
ihe  words  requiring  the  tenant's  appearance;  and  the  word 
bill  fliould  Hand  in  the  room  of  the  word  writ^  throughout* 

The  Rule  as  drawn  up  in  the  Common  Pleas^ 

Hilary  Term,  the  fifth  of  King  George  the  Second. 

Uorfolk.^T  is  ordered,  by  the  confent  of  R,  M.  the  plain* 
JL  **^*  attorney,  and  /.  C.  attorney  for  A,  B.  who 
claims  a  title  to  the  tenements  in  queftion,  that  the  faid 
A.  jS.  be  admitted  defendant,  and.  that  the  faid  defendant 
fliall  immediately  appear  hy  his  faid  attorney,  who  fliall 
receive  a  declaration,  and  plead  thereto  the  general  iffue 
this  Term ;  and  that  the  faid  A,  at  the  trial  thereopon  to  bo 
had,  fliall  appear  in  his  proper  perfon,  or  bv  bis  counfel  or 
attorney,  and  confefs  leafe,  entry,  and  oufter,  of  fo  much 
of  the  tenements  fpecified  in  the  plaintiff's  declaration,  as 
are  in  the  poffeffion  of  the  faid  defendant,  or  his  tenant,  or 
,  of  any  perlon  claiming  by  or  under  his  title  thereto,  or  that* 
in  default  thereof,  judgment  fliall  be  entered  againft  the  faid 
defendant,  the  cafual  ejeflor ;  but  let  all  proceedings  againft 
him  be  flayed  until  default  be  made  infomeof  the  premifei: 
and  by  the  like  confent  it  is  further  ordered,  that  if  by  reafon 
of  any  fuch  default  the  plaintiff  ihall  be  nonfuited  upon  the 
trial,  the  defendant  fliall'uke  no  ad  vantage  thereof,  but  fliall 
pay  cofts  to  the  plaintiff,  to  be  taxed  by  the  prothonotary. 
And  it  IS  furtlier  ordered,  that  the  ieffor  of  the  plaintiff  fliall 
be  charg^ble  with  payments  of  cofts  to  the  faid  defendant, 
%y  this  court  in  any  manner  to  be  allowed  or  adjudged. 

A.  on 
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defemUBt  de* 
leiMUfor. 
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J.  on  the  demife  of  F.  againft  C 

A  notice  of  chft 

Sir. 

TAKE  notice  that  I  defend  a  tifle  for  a  meffiiage  and 
garden,  with  the«ppttrtenances«  fituate  in  the  parilh  of 
in  the  count^  of  now  in  poffeffion  of 

the  fatd  L  F.  or  bi$  under  tenant.    Dated  the  day 

of  l802. 

To  Mr.  ^.  R.  Your'*,  fi?c* 

the  plaintiff's:  attorneys,  P.  P. 

Thefe*  de£endant*s  attornej* 

Judgment  by  nil  dicit. 

< 

«.  T.  Jttd.  117.  A  ^^  ^^^  ^^^^  defendant,  by  A*  B.  hit  attorncnr.  comes 
JTjl  and  defends  the  force  and  injury,  &c.  andherenpon 
the  faid  plaintiff  prays  that  the  faid  defendant  nay  anfwet  to 
the  faid  decUradon ;  and  the  fatd  defendant  lays  nothing 
thereto  in  bar,  or  to  preclude  the  faid  plaintiff  from  his  a&ion, 
but  makes  default ;  whereby  the  faid  plaintiff  rematna  againft 
'  the  faid  defendant  undefended :  wherefore  it  is  confi&red, 
that  thefaid  plaintiff  do  recover  againft  the  faid  defendant  his 
poffeflion  of  the  faid  term  yet  to  come,  of  and  in  the  faid 
tenements,  with  the  appurtenances,  and  his  damages  occa- 
fioned  by  the  trefpafsandeje&nent  aforefaid:  butbecaufe 
it  is  unknown  what  damages  the  plaintiff  hath  fuftained  by 
reafdn  of  the  trefpafs  and  ejefiment  aforefaid,  the  flieriff  is 
commanded,  that,  by  the  oath  of  twelve  honeft  and  lawful 
men  of  his  bailiwick,  he  diligently  inquire  what  damages 
the  plaintiff  hath  fuftained,  as  well  by  reafon  of  the  uiid 
trefoafs  and  ejeftment,  as  tor  his  cofts  and  expences  laid  out 
by  nim  about  his  fuit  in  that  behalf;  and  that  he  caufe  the 
inqutfition  which  he  fhall  take,  &c.  to  be  made  apparent  to 
our  fovereign  lord  the  king  at  Weftndnfiir^  in  three  weeks 
from  the  day  of  Saint  Mtchael^  under  the  feal  &c.  and 
the  feats,  &c.:  the  fame  day  is  given  to  the  faid  plaintiff. 
And  thereupon  the  faid  plaintiff  prays  his  majcfty's  writ  of 
poffeffion,  yc*  (as  hereafter.] 


Judgment  by  non  futn  informatus. 

t.  T.Jjui.  111.  A  ND  the  faid  C.  hj  B,  T.  his  attorney,  cones  and 
XTL  defends  the  force,  injury  and  damages,  and  whatever 
elfe  he  ought  to  defend,  where  and  when  the  Conn  will 
confider  thereof^  and  hereupon  the  faid  A.  prays  that  the 
faid  C  may  make  anfwer  to  bu  faid  declaration :  upon  which 
the  faid  £.  fays,  that  he  is  not  inftru£led  by  his  client,  the 
faid  C.  to  give  any  anfwer  to  the  above  complaint  of  the  faid 
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^,  nor  fays  he  any  thing  in  bar,  or  to  nrecI&Je  the  faid  A* 
from  his  faid  a£lion ;  whereby  the  fatd  A^  remains  agatnft  ih/t 
faid  C,  undefended  thet^ia :  for  v^hichreafon itic  confidered^ 
that  the  faid  A.  do  recover  againft  the  faid  C.  his*  poflcffioa 
of  the  faid  term  yet  to  come,  of  and  in  the  faid  tenements, 
with  the  appurtenances,  and  his  damages  occAfioned  by  the 
faid  trefpals  and  eje£lment:  but  bec^ufe  it  is  unknown 
what  damaees  the  laid  J.  hath  fuftained  by  reafon  of  the 
faid  trefpals  and  eje^ment,  the  (her  iff  is  commanded,  that  be 
diligently  inquire*  oy  the  oaths  of  twelve  honeft  and  lawful 
men  of  his  bailiwick,  what  damages  the  faid  A>  bath  luf- 
tained,  as  well  by  reafon  of  the  faid  trefpafs  and  eje£lment« 
as  for  bis  expences  and  cofts  laid  out  by  him  about  his  fuit 
in  that  behalf;  and  that  the  iheriff  caufe  the  inquifition 
which  he  (hall  take  thereon  to  be  before  our  fovereign  lord 
the  king£if  by  original^  on  a  general  rcCurn  day ;  if  by  bill, 
on  a  day  certain]^  under  his  leal,  and  the  feals  of  tHofe  bv 
whofe  oaths  he  (hall  take  fuchinquifition;  the  fame  day  is 
given  to  the  faid  A.  to  be  here,  before  our  fovereign  lord 
4tie  king.  And  thereupon  the  faid  A.  prays  a  writ  of  our 
faid  fovcireign  lord  the  king,  to  be  direfted  to  the  flieriiFof 
the  faid  county,  to  caufe  him  to  have  ihe  pofieflion  of  his 
faid  term  of  and  in  the  faid  tenements,  with  the  appurtenan* 
ces,  yet  to  come;  and  it  is  granted  to  him,  returnable 
here  at  the  time  atorefaid,  &c* 

A  Judgment  by  non  fum  informatus,  wiih  a  remittitur 

damna. 

AND  the  faid  Matthew  Dimmed^  by  ^hn  Lilly  his  attor* 
ney,  comes  and  defends  the  force,  injury,  and  damages, 
and  whatever  elfe  he  ought  to  defend,  where  and  when  the 
Court  will  confider  thereof:  and  hereupon  the  faid  Jamts 
Hicks  prays,  that  the  faid  Matthew  may  make  anfwer  to  his 
faid  declaration;  upon  which  the  faid  attorney,  for  the  faid 
Matihew^  faith,  he  is  not  inftruQed  by  the  faid  Matthew  his 
ciieat  to  give  any  anfwer  to  the  faid  complaint  of  the  faid 
James^  nor  fays  any  thing  in  bar,  or  to  preclude  the  faid 
James  from  his  faid  a£lion,  whereby  the  faid  Jiim^i  remains 
againft  the  faid  Matthew  undefended  therein  :  therefore  it  is 
confidered,  that  the  faid  Jfdnus  do  recover  his  faid  term  of 
and  in  the  (aid  tenements,  with  the  appttrtehances,affain(t  the 
faid  Matthew^  and  his  damages  occalioned  by  the  faia  trefpafs 
ande)e£lmenl,to  be  awarded  tohim,&c.  And  the  faid  Jamts^ 
•f  his  own  accord^  remats  and  releafes  to  the  fatd  Matthew 
all  fnch  damages  fo  awarded  to  him;  therefore  the  faid 
Matthew  is  actluitied  of  all  fuch  damsms*  And  the  fatd 
James  prays  a  writ  of  our  faid  fovereign  lord  the  kinff,  to  be 
dire£tea  to  the  (heriff  of  the  faid  county,  to  caufe  nim  to 
have  the  poffeffion  of  his  faid  term  yet  unexpired,  of  and  in 
the  faid  tenements,  with  the  appurtenances;  and  it  is 
granted  to  him,  retarnable  before  our  £aid  fovereign  lord 

the 
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the  \itig  [if  by  btll»  on  a  day  aftmini  ilhf  o»mftaI«  on  a 
general  return  day,  vphereiocirer  be  (ball  tnen  be  m 
l^gland] :  the  fame  day  is  given  to  tbe  faid  Jawtes  to  be 

Judgmmt  iy  relifti  vcrificatione, 

AT  which  came  here  the  parties  tforeTaid,  fie.  An4 
a  T.  j»d.  no.  j^  hereupon  the  defendant  doth  reiinqtiiih  Bm  aTerment 
af  oreraid,  &t.  (as  in  other  adions) ;  nor  bnt  that  be  i%  ^iitf 
oiP  the  trefpafs  and  eje&ment  aforefaid»  as  the  faid  plaimis 
bath  above  complained  againfi  bitn ;  therefore  it  is  confi- 
^ered»  that  the  laid  plaintiff  do  recover  again*  the  (aid  de- 
fendant his  term  aforefaid,  of  and  in  the  tenements  afore- 
faid;  and  bis  damages  occ^fioned  by  tbe  trefjpafs  and 
qeftment  aforefaid :  bat  becaufe  it  is  unknown  what  da- 
mages, iiu  under  the  fea),  St.  and  (be  feals,  &c. 

Judgment  for  the  Plaintiff  frr  Part. 

T  fn^  nPHEREFOkE  it  is  confidered,  that  the  laid  plaintiff  do 
jj»^.  joA  »»•>  J[  recover  again  ft  the  faid  defendant  his  term  aforefaid^ 
of  and  in  tbe  laid  two  hundred  and  fixty  acres  of  wood, 
with  the  appnrtenances ;  forafmuch  as  the  faid  defendant  is» 
by  the  jurors  aforefaid,  above  found  to  be  guilty  of  the 
trefpafs  and  eje6lment  aforefaid;  and  his  damages  aforefaid^ 
affeffed  by  the  faid  jurors  to  forty^one  (hitlings,  &r«  and 
nlfo  fix  (hillings,  awarded  by  this  court  to  the  laid  plaintiff 
at  his  requeft,  &c,  which  faid  damages  in  the  whole  amount 
to  eight  pounds  twelve  (hillings;  and  be  tbe  faid  defendant 
taken,  &c.  And  be  the  faid  plaintiff  amerced  for  his  faife 
tomplaint  againft  the  faid  defendant,  for  the  refidne  of  the 
trefpafs  and  eje^ment  aforefaid,  whereof  the  faid  defendant 
is  above  acquitted  by  the  jurors  aforelaid ;  and  the  faid  de- 
fendant mav  go  hence  thereof  for  ever  difmiffed,  &ci  And 
hereupon  the  faid  plaintiff  prayeth  a  writ  of  our  fovereign 
lord  the  new  king,  to  be  direfied  to  the  flieriff  of  the  county, 
to  Caufe  him  to  have  his  poffe(fion  of  his  term  aforefaid  yet 
unexpired,  of  and  in  the  faid  two  hundred  and  fixty  acres 
of  wood,  with  the  appurtenances,  and  it  is  granted  to  htm, 
returnable  here  in  eight  days  of  Suini  Hilary^  &c. 

Simi/ar  Judgmeni ;  with  a  remittitur  damna. 

AFTERWARDS  the  procefs  beinr  continaed  between 
the  parties  aforefaid,  in  tbe  faid  anion,  tbe  jurors  were 
therefore  rcfpited  between  them  here  until  this  aty^  that  it 
to  fay,  in  fifteen  days  from  the  Feaft  of  EcJUr^  in  the  fixth. 
year  of  the  reign  of  our  fovereign  lord  the  king ;  unlefst  He. 
And  now,  &c.  afterwards,  &r.  And  hereupon  tbe  faid  P. 
here  in  court,  freely  remiu  to  the  faid  R.  iC.  and  A.  the 
.  faid  fixpence  for  the  damages  aforefaid,  affeffed  by  the  faid 
jurors  m  the  manner  aforefaid;  and  alfo  the  increafe  of  the 

fame 
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fame  to*  be  awarded  to  him ;  therefore  it  is  confidered  thu 
the  faid  P.  do  recover  againft  the  faid  R.  R*  and  A.  his  tern 
aforefaid.  of  and  iothe  tenemeats  aCorefaid,  with  the  ap« 
purteo^^nof^,  yet  unexpired;  fora&aucb  (Seas  before. 

Jfudgmnni  againft  Jeveral  defendanU^  offeveral  parcels  of 
laM'i  Hfuljivefal  d^n^ges  founds  ondcofts  againfiaii^ 

AT  which    day    the   jurors,   f^c.     Afterwards^    f^c»  *•  T.  Jwl. 
Therefore  it  is  cqnricTered  that  the  faid  plaintiflF  do  re-  "^  »*** 
cover  againft  the  faid  H  B.  his  term  aforefaid,  yet  unex-  ''"    ^  * 

f»ired«  of  and  in  one  mefluage^  eight  acres  of  meadow  and 
even  acres  of  pafturCf  with  the  appurtenances  (wherein 
the  raid  defendants  are  by  the  faid  jurgrs  above  found  to  be 
l^uihy  of'tfae  trefpafs  and  ejeSment  aforefaid} ;  and  his  da- 
mages occafioned  by  that  trefpafs  and  ej.e(lmentf  done  to 
the  faid  phintiiFby  the  faid  71  in  the  manner  aforefaid ;  be- 
fides  his  cofts  and  charges  aforefaid^  aflefled  by  the  jurors 
afourelaid  to  two  pence  in  the  manner  aforefaid :  and  againft  the 
faid  /.  his  term  aforefaid^  yet  unexpired,  of  and  in  the  faid 
one  cottage,  with  the  appurtenants  (wherein  the  faid  /.  is  hy 
the  faid  jurors  above  iound  to  be  guilty  of  the  trefpafs  and 
eje^ment  aforefaid) ;  and  his  damages  occafioned  by  that 
'  trefpafs  and  eje£lment  done  to  the  faid  plaintiff,  by  the  laid 
/.  in  the  manner  aforefaid ;  befides  his  cofts  and  charges 
aforefaid,  aflefled  by  the  jurors  aforefaid  to  twopence  in  the  ~ 
snaixner  aforefaid :  [and  fo  againft  the  reft  of  the  defendants^ 
where  there  are  feveral  ejefiors.]    And  it  is  alfo  confidered 

■  that  the  faid  plaintiff  do  recover  againft  the  faid  71  and  L 
his  damages,  cofts  and  charges  by  him,  iic.  likewife  afleffed 
to  the  faid  forty  [hillings,  in  the  manner  aforefaid;  an4 
alfo  eight  pound^  adjudged  to  the  faid  plaintiff  at  his  requeft 
lor  his  cons,  (s^c.  which  faid  damages,  cofts  and  charges^ 

*  befides  the  feveral.  damages  aforefaid,  in  the  whole  amount 
to^  tea  pounds.  And  that  the  faid  7.  and  /.  be  taken,  l^c. 
And  be  the  faid  plaintiff  amerced  for  his  falfe  plaint  again^ 
the^id  T»  and  /.  of  the  reCdiie  of  the  trefpafs  and  ejeftment 
aforefaid,  whereof  the  faid  T.  tic.  are  by  the  jurors  afore« 
faid  above  acquitted,  and  the  faid  7^  and  /.  (3c*  may  depart 
the  court  here,  therefrom  for  ever  difmiffed*  ^nd  here- 
upon  the  faid  plaintiff  prayeth  a  writ  of  our  fovereiga  lord 
the  kingp  to  be  direfled  to  the  Qieriff,  t:tc. 

JfuJgmeni  where  one  of  the  defendants  was  found  not  guilty^ 
as  to  p^rti  'ana  the  others  not  guilty  as  to  all. 

BE  th^  faid  L.  taken,  «ir.  And  be  the  faid  plaintiff 'TJ"'*-*^' 
amerced  for  bis  falfe  complaint  againft  the  laid  7.  for  ^"^  ^^^ 
the  rdidue  of  the  trefpafs  and  ejefiment  aforefaid,  and 
againft  C:  and  R.  of  the  whole  trefpafs  and  ejeAment  afore* 
iaid^  whereof  the  faid  7.  C:  and  R.  are  by  the  £iid  jurorf 
wholly  acqukted,  and  the  faid  T«  C  and  it.  may  ffo*hettcei 
thereof  for  ever  difmiffed,  &c.    And  hereupon,  &c. 

Judgment 


A 
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yuJgmeut  for  the  Plaintiff,   where  the  Term  is  expired^ 

T  which  day  the  jurors,  He.    Afterwards,  tsTr.    And 

^  becaufethejufiicethere  will  advife  ihemfelves  [and 

fo  continue  it  till  the  Term  of  which  judgnient  is  entercd.l 

At  which  day  came  here,  as  well  the  laid  k.  at  the  faid  Z. 

by  their  attomies  aforefaid,   and  hereupon  the  premiflet 

bein|r  feen,  and.  by  the  jafticea  here  fallv  underfiood;  for 

ft.  T  luA         *** ''  fufficiently  appeareth  to  this  court  here,  that  the  faid 

^(^/  term  of  three  years  is  fully  paft,  it  is  confidered  that  the 

Jttkss.  faid  ^.do  recover  agatnft  the  faid  £•  his  damases  aforefaid, 

affefled  by  the  faid  jurors  to  forty  (billings,  &c.  and  alfo, 

{sTr.  which  faid  damages  in  the  whole  amount  to  feven 

pounds;  and  be  the  fam  X.  taken,  tsfc. 

If^rit  of  habere  facias  pofleflionem ;  w'tA  a  fieri  facias 

for  the  Cofis. 

f^EORGE  the  Third,  by  the  grace  of  Gtfi,  of  Grtat  Bri^ 

^^  tian^  France^  and  /r^/jn^,  xCing,  defender  of  the  faith, 

6r^.  To  the  flicriflfof  Oxjotd^  greeting:  Whereas  Richard 

'  Z.  lately  in  our  court  before  us  at  JV^minfier^  by  our  writ, 

•  [if  by  original ;  if  by  bill,  then  by  bill  without  our  writ, 

and  by  the  judgment  of  the  fame  court,]  recovered  againft 

T.  B,  late  of  London^  yeoman,  his  term,  yet  unexpired,  of 

and  in  fix  mefluages,  Vc,  [the  premifles  recovered]  with 

the  appurtenances,  in  the  parilh  of  Stanton  Harcourt,  in 

your  county;  and  alfo  of  and  in  the  reflory  of  Stanton 

Harcourt^  with  the  appurtenances,  in  your  county,  which 

one  W*  M.  on  the  feven th  day  of  Aprils  in  the  fecond  year 

of  our  reign,  demifed  to  the  faid  ^chard  for  a  term  of 

years  which  is  not  yet  expired,  thait  is  to  fay,  from  the  firft 

day  of  the  fame  month  o\  Aprils  \6  the  full  end  and  term  of 

ten  years  then  next  following,  and  fully  to  be  completeanJ 

ended;  by  virtue  of  which  faiddemife  the  iaid  J^tCfftfri/en* 

tered  into  the  faid  reClory  and  tenements^  with  the  appur* 

tenances,  and  was  thereof  poffeffed,  until  the  faid  Tiomas 

afterwards,  that  is  to  fay,  on  the  fame  feventh  day  of  Jtpril^ 

in  the  faid  fecond  vear  of  our  reign,  with  force  and  arms 

entered  into  the  uid  refiory  and  tenements«  with  the 

anpurtenances,   in  and   upon    the  pofleflion  of  the  faid 

^ckard^  thereof,  and  ejefied,  drove  out,  and  removed 

the  faid  Richard  from  his  faid  farm,  the  faid  term  then  and 

yet  being  unexpired,  and  did  and  ftill  doth  withhold  the 

Sifeffion  of  the  fame  from  the  faid  RicXardi  whereof  the 
d  Thomas  is  convi^d,  as  appears  to  aaof  record:  and 
forafinoch  as  it  is  adjudged  in  our  fame  court  before  iis»  that 
the  faid  Richfrd  have  execution  upon  his  faid  Jud|pnent 
u^inft  the  faid  Thomas^  according  to  the  force,  form,  and 
efie£l  of  the  faid  recovery;  therefore  we  command  you« 
that  Without  delay  you  caufe  ihe  faid  Richard  to  have  hFa 

pofleffion 
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JiofletTion  of  his  faid  term,  j^et  unexpired*  of  and  in  the 
i*td  reflory  and  tenements,  with  the  appurtenances :  and  in 
what  manner  yo.u  fliall  have  executed  this  precept  do  you 
make  appear  to  us,  in  three  weeks  from  the  day  of  Sainl 
Martint  wherever  we  Oialithen  be  in  England.  We  like- 
wife  command  you,  that  you  caufe  to  be  made  ten  pounds  and 
fix  pence  of  the  goods  and  chattels  of  the  faid  71  in  your 
bull  wick,  which  were  awarded  to  the  faid  JS.  in  our  lame 
court  for  his  damages  which  he  Tulbined  by  reafon  of  the 
faid  trefpafs  and  eje£lment;  and  have  you  thofe  monies 
before  us  at  the  fame  time,  wherever  we  (hall  then  be  in 
England^  to  render  to  the  faid  R.  for  his  damages  aForefaid, 
whereof  the  faid  71  is  conviSed;  and  have  there  this  writ. 
Witnefs  William  earl  Mansfield  at  Wejlminfitr^  the  twenty- 
third  day  diOBobcr^  in  the  (ixthyear  of  our  reign. 

•  « 

JVrii  of  Pojfeffion  on  a  Judgment  by  Bill  in  the  Court  of 
King's  Bench  ;  with  a  ca*  bi  for  the  Damages. 

TO  the  Iheriff  of  Suffolk^  greeting:  Whereas  jt.  F. 
efquire,  lately  in  our  court  before  us,  by  bill  without 
our  writ,  and  by  the  judgment  of  the  fame  court,  recovered 
againft  R.  H.  gentleman,  his  tetm,  yet  unexpired,  of  and 
in  a  meffuage  or  tenement  called  B»  with  the  appurtenances* 
in  <S.  in  your  county,  and  alfo  two  hundred  acres  of  land, 
with  the  appurtenances,  in  S,  aforefaid,  which  /•  71  and 
W.  P.  on  the  Gxih  day  ofSefittmhrt  in  the  fourth  year  of 
our  reign,  demifed  to  the  faid  A*  for  a  term  of  years  which 
is  not  yet  paft;  that  is  to  fay,  from  the  Feaft  of  Saint 
A£chad  the  Archangel,  in  the  faid  fourth  vear  of  our  reign,  * 
to  the  full  end  and  term  of  five  years,  from  thence  next , 
enfuing,  and  fully  to  be  complete  and  ended ;  he  the  faid 
R.  afterwards,  that  is  to  fay,  on  the  twenty-eighth  day  of 
Odober^  in.  the  fifth  year  of  our  reign,  entered,  with  force 
and  arms*  into  the  mefluage  and  tenements  aforefaid,  with 
the  appurtenances,  and  expelled  and  eje&ed  the  faid  A. 
theretrom:  therefore  we  command  you,  that,  without  de- 
lay,, you  caufe  the  faid  A*  to  have  his  poffeflion,  yet  un* 
expired,  of  and  in  the  mefluage  or  tenement  above  fpecified; 
and  in  what  manner  you  flialfexecute  this  our  irrit,  do  you 
make  appear  to  us  at  ffyfiminftcr,  on  Wedntfidy  next  after 
the  morrow  of  Saint  Martin.  We  likewife  command  you, 
that  you  take  the  faid  R.  H.  if  he  be  found  in  your  bailiwick, 
and  fafely  keep  him,  fo  that  you  have  his  bod)r  before  us, 
at  VTeftminfttr,  at  the  day  aforefaid,  to  make  latisfadion  to 
the  laid  A.  for  five  pounds  ten  IhilUngst,  for  his  damages 
which  he  has  fuftained,  as  well  by  reafon  of  the  trefpafs  and 
eje£lment  aforefaid,  as  for  his  expencts  laid  out  by  him 
about  his  fuit  in  this  caufe ;  whereof  the  faid  ,  R.  is  con- 
viAed,  as  it  appears  to  us  on  record;  and  have  there  this 

writ.    WitneU,  (Sc.  ^ 

Note. 


E^iSmoi.  &r. 


Rtt  •(  pofJEftoB  far  ^.  Jl.  OD  tbe 


2.^.  away. 

JTr//:  Cany  tl^  vrir  aad  pntifie  to  the  officer  wbo  Bgn 
the  vrrtsiat^^  coot;  psrhioi  for  Egmnf  the  fame  u.S^ 
fcaTiagai  cbe  fea!  ofice  7^1  tLe  flKxifTs  waiijm  thertom  u. 
4^  h:ft  feo  far  exccsnsg  tbe  CiMe  is  i j.  im  die  poand,  a 
T  ra!.^  c:  tbe  pvcsi&s,  if  the  Ciaie  docs  oof  exorai 


icoi  jr^  sxxam^  ari  c^.  Li 


ar-f  u.  reti^TTLJij  ^^  writ.    Oficex^s  lioe  frecnting  writ 
GSsallr  xL  ii. 

If  titf  pnxccxiiBp  are  by  cripmal^  tk  vm  of  poAeffibs 
f  2m  omv  &c:s  the  aboie  in  the  lumaSuxs  part,  and  in 
tlie  mxm.    It  is  figwd  bj  tke  £lacix.  aai  feakd  as  tfaa 


«f  £rrrr:;f /l/KiHgfs  Beock»#  JmdgmeMt 
cf  EJfS-KiJ  iw the  ComzEOD  Fkss.    • 

AFTERWARDS,  that  it  to  far,  WtdmfUy  next  a&er 
fire  weeks  froM  the  Feaft  o(  L*/ttr  ia  this  laid  Tcnii^ 
the  bid  7<«f  CLr;sn  f^lUr,  \j  Jtfifh  SherwtU.  hif 
attoracT,  appears  before  our  (brercign  lord  tbc  Kiag,  ac 
i?  ?/T,  and  pleads,  that  in  the  record  and  ptwafags 


^ 


aloreiaid,  and  alio  in  ^ving  the  jo^ment  afioreCBl, 
is  nanifci  error  ia  thu  refpefi;  that  is  to  (ajr,  that  it 
pears  by  the  record  aforefaids  that  the  bid  jadgmeat  fis 
la  the  maDiier  albrefaid,  was  gi^en  for  the  find  M»  if. 
agadnft  the  &id  /•  C  F.  whereas  by  the  law  of  this  kiag- 
dbai  of  Great  Briiam  the  (aid  Jodgaent  €ii^lit  to  hare 
been  gi^en  for  the  faid  /.  C  f.  agaiaft  the  faid  JL  aod 
therefore  it  is  D^ifeflly  ernmeoiis  in  this  rc^»efi;  aai 

V^Tc  ^ ^.'    tbe  laid  /.  C  F.  prays  a  writ  of  oor  fbvere^  lordthe  king. 

^^n!"^^uU.  tofaiBflion  the  faid  R^  to  be  bdore oar  End  favereign  kcd 

the  king,  to  hear  tbe  record  and  pioceediiigi  afoicSnd;  and 
it  b  gfaotcd  to  hha,  &c.  By  which  the  (beriff  is  oom* 
laanded^  that  fay  hooeft«  Vc.  he  make  kaowo  to  the  faid 
Jioiert^  that  he  be  before  oor  laid  foveieign  lord  the  kinn; 
on  the  sorrow  of  tbe  Holj  Trimiy,  whcrcfoevcr,  £^c«  to 
the  record  and  procecdiagt  aforefaid ;  and  further^  C^r. 


Thelaiae  dayisgivento  tbe  uid  /.  C.  /•  &c.  At  wfaidi 
day  the  faid  Lui  F.hf  his  attoracy  aforefaid,  appears  be* 
Fu  mn  mitlrrvt  fore  oor  foiFcreign  lord  the  king,  Vc.  and  tbe  Oieriffretmed 
not  tbe  writ  tbereapoa*  And  tbe  laid  Jf .  at  tbe  fame  dxy« 
by  Uiaiiam  HiuimaM^hh  attorney,  likewife  comas  here 
iaia  this  court ^tf/r/i  whereupon  die  laid/.  C.  F.  pleads, 

thai 


tfait  iq  the  record  and  praceedi 

ing  til e  judgment  aforeraul,  tl 

iDg  the  error  aforcfaid  by  bin 

ncr  aforcfud ;  and  praystliattb 

and  other  erron  in  I  ne  record  ai 

be  lever&d,  annulled,  and  re 

juid  that  he  may  be  rcAorcd  to 

deprived  of,  by  rearon  ol  the 

lb?  faid  Robert  may  join  to  the 

court  ofour  laid  fovereign  lore 

jpMd  to  «n  examiaaixon.a*  well 

alorefajd,  ai  of  the  matleri  abi 

faid.     And  thereupon  the  faid 

in  the  recoid  and  pioccoHngJ  afbieCiid,.  nor  tB^sisg.l&k  Joladn  & 

ju^ginent  afofefjiid^  is  ihcrq  anjr^iip^vhvUbeT^T.    An4  he  "™' 

likewife  prays,  that  the  court  of  ourTaid  ibvereign  lord  the 

king  may  now  here  proceed  to  aj)  cviP)nation,  as  well  Of 

<be  record  and  pttoceedings  afoftfai^,  aji  «f{(i  of  the-  miHera 

aforefaid  above  affigiii^d  tor  error  »  afoKjaid;  and  that  the 

laid  judgment  may  be  in  all  things  i^rnjed, '&c.      ■■"■-• 


Diclaraiiw  by  Original- Jhr  tieatfat  Prtfitj. 

county  s^iGloiue/lfi^,  yeoman;  V^  ''*' 


Worajerjure,  f.  o^OBN  DUftK^,  late  of  WiUejft^,  m  Lil.  Enw, 


attached,  to  xai^a  Rahrt  t/mvr&'W,  Dfaalea  wlfercEpi 
with  force  apd  arms,  he  broke  and, entered'  tnrec  t^fefluaget, 
five  hundred  acres  of  land^  two  hundred  acres  of  meadow^ 
^nd  two  hun<lr|:d  acres  of  pallnre,  ~''^  ' 
in  Treddington,  in  the  county  of 
^expelled,  put  out,  and  removed,  i! 
from  the  polfelhon  and  occupation 
Kept  and  continued  the  faid  Robe 
■put  out,  and  removed,  from  the  ] 
pt'  the  ^me  for  a  Ipng  fpace  of  iA 
'Xiiae,  had  and  received,  lohi^QWi 
an^  profits  of  the  JmA  tcBemcntf ,  \ 
,twg  hundred  pounds  ;3nd  other  i. 
Underwood ihere  did.  to  the  great 
l/nderaiood,  and  agairiH  the  pc^ce 
Iting.  hii  crown  aod  dignity :  91^ 
Undtrwood,  hyQiUs  Taylor  \iu 
the  faid  John  Durkt^o^  on  i}ie  ^l 
year  of  the  reign  of  his  prcfent  i^j^ 
"broke  and  entered  the  faid  t^ree 
acres  of  land,  ^wo  hundred  acres 

dred  acres  of  paflure,  wttblheapjkirtenancei,  in  Treddington 
aforefaid,  in  the  faid  county  of  iVorceJler,  and  expelled,  put 
-out,  and  removed  tfacifaidJitf^rf  Undtrmeedkma'l'txKf^- 
fefiion  and  occupation  ot  his  bi^I  tenements,  and  kept  and 
COlftinucd  the  faid  Robert. Uattfraood  fb  excelled,  put  ^fit, 
and  renovedi  from  the  poflelfion  ^doccupatv>a  of  the  fftM, 
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f6r  a  long  fpace  of  time ;  that  ts  to  fay«  frdm  the  faid  firft  da^ 
tijune^  m  the  tenth  year  aforefaid.  until  the  dayof  Tuing  cm 
the  original  writ  of  the  faid  Robert  Underwood;  and.  during 
all  that  time,  had  and  received,  to  his  own  ufe,  aU  the  rents, 
iOues,  and  proQu,  of  the  faid  tenements,  being  of  the  yearly 
value  of  two  Imndted  pounds ;  and  other  injuries  to  the  faid 
Robert  Vnderibtod  then  atid  therti  did,  to  the  great  damage  erf 
the  faid  ttbbert  Underwood^  and  againft  the  peace  of  our  faid 
fovereign  lord  the  king,  his  crown  and  dignity :  wherefoft 
the  {AS Robert  Underwood  fays  that  he  is  injured,  aifd  hath 
fufiained  damage  to'the  value  of  fifty  pounds ;  and  therefore 
he  brings  his  iuit,  &c. 

«  Didaratkuh  h  ^^»  /^  ^^^  ^^^^  Prdfits  and  Co/Is  in 

EjeSment^   after  Judgment  by  Default  againfi  the 
cafual  EjeBor. 

MiddU/ex,j.  nOBERT  tUORNE  complains  o{  Dawi 

-^  G^fodmaut  being  in  the  cuftody  of -.the 
tnarlhal  of  the  M<ir/halfia  of  our  fovereign  lord  the  king, 
before  the  king  himfelt,  for  that  the  faid  David,  on  the 
twentj^iixth  day  of  Marck^  in  the  eleventh  year  of  the  reign 
of  his  preifent  maje&y  [the  day  on  which  the  eje£lment  was 
*  laid]  with  force  and  arms,  hroke  and  entered  one  (hop,  one 

parlour,  and  ohe  cellar,  part  and  parcel  6f  a  certain  meflua^e 
or  dwelling  houfe^  with  the  appurtenances,  of  him  the  faid 
Robert^  in  th<:  parifli  of,  bfc.  in  the  faid  county  of  Middle/eX^ 
and  then  and  there  expelled,  put  out,  and  removed  the  faid 
Robert  from  the  poITeffion  and  occupation  thereof;  9nd  kept 
and  continued  the  faid  Robert  fo  expelled,  put  out,  and 
removed,  from  the  pofleflion  and  occupatioh  thereof  for  i 
tong  fpace  of  time ;  to  wit,  from  thence  tor  the  fpace  of  nine 
months  then  next  following;  and,  during  all  that  time,  had 
^nd  received,  to  his  oWh  uTe,  all  the  rents,  iflues,  and  pro* 
fits  of  the  faidfeveral  premi{res,beingof  a  largeyearfy  value ; 
to  wit,  of  the  yearly  value  of  fixteen  pounds :  by  reafon 
whereof  the  faid  Rohrt  was  forced  and  obliged  to  Jay  out 
and  expend,  and  did  lay  out  and  expend,  a  large  fum  of 
money,  to  wit,  the  fum  of  twenty  pounds,  in  and  about 
recovering  pofleflion  of  his  faid  (hop,  parlaur,  and  cellar, 
with  the  appurtenances,  to  wit,  at  the  parilh  aforefaid ;  and 
the  faid  David  then  and  there  did  other  wrongs  to  the  faid 
Robert^  againft  the  peace  of  our  faid  (bvereign  lord  the  king, 
and  to  the  faid  Robert  hh  damage  of  forty  pounds;  and 
therefore  he  brings  his  fiiit,  &c. 

Pledges  to  prof«cute.{  ^^^5"^^, 

Pieas  thereto^*  vix.  i.  Not  guilty  t  awl  a,  Not  guilty  wok- 

in  ^  years  • 

N  D  the  fatd  Davids ,  by  John  Brown  his  attorney, 
JL  ja.  comes  and.  defends  the  force  and  injury  when,  ^Cm 
9n.d  fays,  that  he  is  not  guilty  of  the  trefpais  above  laid  (q 


an: 


Precedents  in  EjiSminty  ^c,  595 

his  charge,  in  manner  and  form  as  the  faid  Roberi  bath  above 
thereof  complained  againft  him ;  and  of  this  he  puts  himfelf 
upon  the  country,  and  the  faid  Daviddoth  the  like.  And 
for  a  further  plea  in  this  behalf,  the  faid  David^  by  leave  of 
the  court  here,  for  this  purpofe  firft  had  and  obtained, 
according  to  the  form  of  the  ftatute  in  fuch  cafe  made  and 
provided,  fays,  that  the  fatd  Robert  ought  not  to  have  his 
aforefaid  a£tion  thereof  againft  him ;  becaufe  he  favs  that 
lie  was  not  guilty  of  the  trefpafs  aforefaid,  above  laid  to  bia 
charge,  at  any  time  within  nx  years  next  before  the  day  of 
exhibiting  the  bill  of  the  hxAjJS^bert  againft  ihtliXd  Davids 
in  the  manner  and  form  as  the  faid  jS^^rr/halh  above  thereof 
complained  againft  him  the  faid  David :  and  this  he  the 
faid  David  is  ready  to  verify ;  wherefore  he  praya judgment 
if  the  laid  Robert  ought  to  have  his  aforefaid  aAion  thereof, 
againft  bioiy   bfc^ 

C*  Runnington. 

Replication  and  IJJite. 

AND  the  faid  Robert^  as  to  the  laid  plea  of  the  faid 
Davids  by  him  laflly  above  pleaded  in  bar,  fays,  that 
he,  by  reafon  of  any  thing  by  the  faid  David  in  that  plea 
alledged,  ought  not  to  be  barred  from  having  his  aforefaid 
aflion  thereof  againft  him;  becaufe  he  faith  that  the  faid 
David  was  guilty  of  the  trefpafs  aforefaid,  above  laid  to  his 
charge,  within  four  years  next  before  the  day  of  exhibiting 
the  bill  of  the  faid  Robert  againft  the  faid  David^  in  manner 
and  form  as  he  the  faid  Kobert  hath  thereof  complained 
againft  him  the  faid^  David'-  and  this  he  the  faid  Robert 
prays  may  be  enquired  of  by  the  country ;  and  the  faid 
David  Aoxh  the  like,  tgc. 
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.  jfhatemtnt: 

WHENEVER  ^ny  pcrfon,  who 
ought  to  hare  beta  joinoi  as  a 
defendant^  is  omitted,  it  b'^eadaUe 
in  abatement.  jPa^^e  41a 

For  fuch  pica  nves  th«  pbdntiflTa  better 
writ,  which  is  the  true  criterion 
whereby  to  difHnguifh  a  plea  in  abate* 
m&it  from  a  plea  in  bar.  '  /f/ J 

Prt/el  in  outer  ueu  is  matter  of  abate- 
ment only.  473 

See  the  reffteRvve  oBim  under  lUtf  titles. 

Admittance. 

Acceptance. 

Acceptance  of  rent  hf  die  tnant  in 

tail  amounts  to  a  oonfimtttion  of  a 

•  kafe,  inwlntcafe.  34 

AccqMattce  of  rent  Iqr  the  Iffiie  in  tail, 

acoafimntioD,  inwiiatcafti. 

Such  accept^ce  by  an  mfiant  lendoy  a 
Toidable  Idafb  vaUd, in  whatcafe.  90 

But  accepROce  of  rent  cannot  elbUlih 
an  eftate  or  a  lieaie  abfolutely  void. 

i6».  184 

It  renders  g«tod  only  an  eftate  voidable 
byeury.  16s,  184^413 

Acoeptefice  •#  kest,  as  fiid^  by  tin 
itflMioder  Miuiis  a«  adbiiffion  of  the 
ieflee  of  the  tenant  for  life,  though 
fueh  toQARt^t  kafe  was  void.       184 

It  entitles  fuch'leflec  therefore,  to  no- 
tice to  quit.  iM 


Acceptance  of  rent  by  the  Jaadlorl,  at 
rent,  isa  wuvcrcf  anoiioe  toqiuL 

But  filth  adeqplanAe  it  open  lo.expkf. 

.mtion.  161,181,411 

WfacR  i  iankUord  rtewct  three  nontfal 
iMMke  under  aoDaiteriy  refervatioA  of 
rent  and  takes  his  rent,  it  is  prefutnp- 
the  evidence  that  he  meant  to  d]&. 
pcnfe  with  a  oodce^  182 

The  penalty  of  a  n9minejk0m^  is  waiv« 
td  by  acceptance  af  rent.  •         a38. 

Acceptence  of  another  tenant  by  she 
iaadlord  is  a  waiver  of  the  notice  t» 
qiakf  in  what  caie.  iB^ 

Nodce  by  a  tenant  to  h'ts  under-tenaoc 
tnd  figned  by  the  Jandiord,  is  not 
evidence  of  the  kodlord's  accepts 
ance  of  the  ipder-tenant  for  hit  te- 
nant. X4r 

The  lefibr  may  have  covenant  againu 
the  leflee  although  he  has  received 
rent  fiMi  the  kflee't  afligaee.     a  c6* 

Accepttmce  of  rent  after  three  motitnt 
expired  does  not  prevent  the  paity 
hiom  mai^niog  an  ejedmieo^ 
where  a  raht  of  entry  is^giveninthree 
months  after  notice.  /4S 

The  lkf!ij{iiee  a[  a  reverfion  who  har 
accepted  rent  from  the  allignee  oF 
the  term,  may  maintain  covenant 
againft  whom.  26$ 

Accepmooe  of  rent  from  an  affigne^ 
after  nodce  of  the  affignment,  dif- 
Mnfes  with  a  condition  that  the  leT* 
iet  (hall  not  af&gn  without  licence.' 

242,  44  s 

If  a  leilbr  reoeive.rent arrear.by an]; 
ad  affirming  the  ieffee's  {k>daiIion>  it 

bars 
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bm  tin  tij^  oF  re>entfy  for  non> 
payment  on  die  dty  it  wu  due. 

Sec  CttMMKl,  Dm,  Haiiee. 


Ott  luht  of  aAion.  )6 

See  4fimfjii,  Cmfe,  CiKwaa,  Dik,  Dett' 

mm,  EJtOmm,  TnJJii'/i,  Trmm;  W^t. 

Mmimfiralprs  ami  Executors. 

Thej  hare  die  fitne  intenft  in  th 
Chatteb  qI  thor  iiileflaie  or  tejteur 
as  die  deceaied  had.    179,  378,  3;o 

Tber  ait  entitled  to  a  cbaoel  though 
h  be  a  term  iif  yean.  ijo,  X79 

Except  it  be  dirafled  to  attead  tbe  ia- 


AKnn  ef  ynniaafttilQdidrhuidi, 

Thn  may  dl&ofe  iMbhitd^  of  tama 
Of  yean  in  right  of  their  ntcflite  or 
teftator.  «i 

Jls  to  notice  to  quit,  tbey  fland  fa  ne 
fituation  in  which  die  deceaied  wtkold 
have  Aood,  379 

A<  they  have  the  ckattett  of  dte  de- 
ceased, fe  they  are  encitkdtothecvi' 
•  dencca  concerning  them.  MJ. 

The  executor  of  a  tiufT«iid  it  enthled 
to  the  rent  of  the  wife's  lands,  £^c 
difpoled  of  in  his  life  time.  S2 

A  lede  for  Bfe  abfolutdy  ftall  go  to  the 
executor.  %j^ 

Ticcf,  in  what  cafe  in  the  nature  of  a 
ehattel  and  therefi>rc  go  to  the  exe- 
cmorof  the  leffee.  S78 

Timberfellen  or  culdown,  and  inteod- 
ed  for  repain,  in  what  cafei  it  goea 
totlie  executor  and  in  what  not.  a8o 
Executor  or  adminilfa^tor  of  the  lord 
is enlidedto  fines  due  in  (be loid's 
time.  aye 

The  eitecntor,  6A-.  of  tenant  in  fee,  in 
tail,  or  in  dnwer,  fliall  have  tbeem- 
btrntent),  if  ^cb  tenant  die  after 
fowingand  before  fevoance.  3BC 
So,  the  reprefentadvn  of  ttoant  fcr  life, 
fhall  hai-e  them>  iiia 

Executors  of  a  hulband  feifed  in  lighl 
of  his  wife  fliall  have  the  emue- 
tneots,  inwbitcaie>  333 

'~~  ~   being  in  the  nitun  of  ttntile- 


ments,  the  executor  <^  tenaot  foe  Efc, 
and  not  be  in  remainder,  fhall  Imtc 
them.  P^tivf 

Bot  the  executor,  C^r,  ftaU  not  hare 
llie  gn&  growing,  (dc.  aqy  naore 
than  (he  ground  idelf.  180 

The  executor  of  the  grantee  of  tcmnt 
fcr  life  Oiall  not  have  ibe  emUeneati, 
fai  what  cafe.  aaa 

Things  to  wiiich  an  ezccator  it  not  ea- 
titled.  380 

Adoilnilbtturs  and  exccnton  iwrKTant 

The  rent  is  allets  in  their  faandi.     300 

Scv  one  of  two-cuciMorsiaiy  funca* 

^er  an  efbtte  in  right  of  their  telbttor. 

Bxecuton  wxf  maintain  ^o^neatrar 

land  let  to  their  tefia|Dr>  fit-  yean. 

54& 

I«a&  granted  by  a  Ipedal  adjaiaiftnlar 
durii^  the  minoncy  of  an  executor, 
how  6r  valid.  91 

The  execBtoa  and  adtpiniftrators  of 
tenants  in  fee,  in  tiil,  or  lor  life, 
may  bring  debt  for  arTeangca  of 
rent.  300,  378,  aSo,  z8i 

So,  dlD&  of  tenant  for  life  rosy  brin^ 
an  aAion  on  the  cafe  for  a  [Mopor- 
tioMble  part  of  the  rent  due. 

soo,  378,  3S9 

Or  they  may  difiraia  for  it.  187 

So,  eXecuiuii  (de,  are  entitled  to  ar- 
rearages due  to  a  parfen  in  fee, 
having  an  annaity  in  right  of  hta 
church.  378 

The  executor,  ije.  of  a  wife  entitled 
to  arrearages,  in  what  cafe,        iiiJ 

The  beneftt  of  a  covenaBt  or  obli^* 
tion  goes  to  ibe  covenantee's  exe- 
cutor, fs'r.  ia  what  cafe  ;  379,  389. 

Who  may  recover  the  deed  if  it  be 
in  the  hands  of  the  heir  or  fuccef- 
for.  379 

The  executors,  C^r.  of  B  bifliopleflee 
Oall  bare  the  rcfidoe  of  the  ieafc. 

The  fame  aAion  that  the  decetfcd 
might  have  had,  ouytlie  execntor, 
(dt,  have  alfo.  ftAo,  »8i 

Therefbra,  for  nfeand  •nniiatitui  a4 
aAioa  1^  tfacia  nay  be  fvilaiaed. 
280, 381 

Bni  aSi»  f*rfiiuXt  miritwr  twmfirfmd. 
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^e  executor  or  ad  AiaiRracor  is  en- 
titled to  aa  adion  of  covenant*  on 
a  pcrfonat  covenant  with  their  tef- 

-   lator  or  inteftate,  whether  thtf  be 

'  nam^  or  not.  Page  tS,  282 

The  executor^  ffc.  of  a  Jeflee  may 

have  covenant  for  the  renewal  of  a 

leafe.  itSi. 

JOf  citecutor  charged  as  ter^tenant  for' 

bis  enjovment  of  the  premifTes.  i9'i; 

'Of -his  enjoyment  as  executor,  ^c,\ 
merely.  ,  2^3 

When  l>onnd  or  nor,  though  they  be 
not  named*  1^/^ 

Tfie  ejreeotofof  a  l^ee  iir  liable  on 

covenants  that  run  with  the  land. 

.     -  ■    •      •  256, 425 

SOf  he  it. liable  to  the  grantee  of  the 
revei'fion.  '  456,  42^ 

He  may  be  chargedln  covenant  either 
as  executor  or  as  aflignee. 

282,  283,  320 

But  tipt>n  a  covenant  itnptitsd  an  ac- 
tion  will  not  Ue  againft  him.     283 

Diftindion  »  to  heir  and  executor 
^efpefting  a  covenant  to  repaii**' 

Tbie  executor,  (stc.  of  a  Icifi^e.ipay, 
iike.'.any  other  aQgn<»»  «%n  the 
urm  and  will  iio^be^tiargeablt  af- 
terwaiH(s.  .307 

An  adminiftrator's  a(£gnee  of  a  Icafe 
need  i\ot  mn^e  fi^ert  of  the  letters 
of  adminiftration.  92 

The  exef^tttor  of  the  graptee  of  a  rent- 
charge  is  cot  within  the  itat.  of  32. 
Ji,  8,  A  37.  ad8 

**  Executors,  Csfr/'  held  void^iii  what 
cafe.  ^96 

The  exequtor  or  adminiilrator  jnay 
have  an  aAion  againft  the  bail iflP 
of  a  Jibeny  for  execotiug  a  Ji^/a* 
and  removing  goods  ofJF  premifles 
before  the  landlord  was  paid  a 
year's  rent*  449 

An  executor  may  have  replevin  for 
goods  takmi  in  his  teftator's  life 
-time.  '458 

Of  diflnds  a«d  avonrry  by  executors 

^  and  adminifirators.  480 

Sxecutors,  &r«  may  diftrain  for  the 
refidue  of  arrcan.  489 

Whether  the  reprefentatives  of  a  par** 
tf  be Jtabid  to  n  aiOU&nem  for  the 

'    poors*rate.  $S^ 


An  executor  in  Whal'cafts  a  witneD. 

Page  388,  389 
iX'fcuJa^  in  refpe^  to  executors*  599 

What.  -  ixy 

It  is*  the  objeft  of  sale.  Hid 

But  not  1ega4}y  of  profit.  Md 

An  advowfon  real  aflHs  in  tke  hande 
•    of  the  berrl  i6id 

^fifay  be  granted  in  what  manner,  i^'^ 
Wbetiier  it  be  the  objea  of  a  demife. 

'  •  zty,  %2% 

Acceptance  of  an  advowfon  tyy  the 

lei^e  of  an  advowfon  i»  not  a  ivt-' 

render.  k$4 

Jgreemthts.  ' 


'An  agreement  for  a  leafe-de^s  not 

operate  as  an  abfolute  demiRy  ^% 
Ualefs  the  intention  that  it-ftoiinffo 

operate  be  manifefl.  itid 

It  is  regarded  as  a  doubtful  equity  is 

what  cafe.  23 

TJie  court  of  Chancery  will  enforce 

the  performance  of  an  agreement, 

in  what  cafes.  is3,  27,  29 

In  what  cafes  an  agreement  will  not 

be  enforced.  271  29 

An  a^eement  by  three  perfons  exe* 

cuted  by  one  of  them,  decreed  to 

be  executed^  iit  what  cafe.  23 

Parol  agreements  part  performed,  en- 

forcni  by  a  court  01  equity,  ihid 
Not   being    within    the   ftatHte   of 

frauds.  ikiJ 

A^  amounting  to  part  performance* 

Afts  that  do  not  aitiount  to  part  per* 
'  formance.  24. 

Parol  agreement  agreed  ta  be  rednced 

into  writing,  in  wMu:  cafe  aided  in 

equity.  4S»  *7 

The  party  not  relieved  againft  if  a 

hond  be  vfnh  a  penalty.  27 

Evidence  to  explain  an  agreement,  in 

%ipliat  cafes  admitted,  and  in  whac 

«ot.  as»a^33»t333 

A  letter  takes  a  parol  agreement  out 

of  the  ftatute  of  frauds,  ia  what 

•  cafe.        "  26 

SilthleRer  mufl^  is  feems,  be  fiamp* 

<d.  .*"•    '  iM* 

Cafes 


iVJfJ^X. 


Jlffttcki  ol  agreeoient  may  be  reamed 

Damages  are  recoverable  at  law  for 
breach  of  a|i  agp^tO^Qt  for  a  leafe. 

a? 
.go^  if  the  agreement  be  to  ai^gn. 

llpney  paid  under  «ii  agreencot  not 
lArfo^nvwfi^VEWy  l>e  recovered  on  a 
^unt  for  money  had  and  rj^^^ved. 

The  party  wed.  pot  in  fuch  ca{^  4^- 


f Qrm  of  am^gfeeadent  for  lo4&o^  ' 

*?— j — ?a  agreement  for  ready   fur- 
nifiied  Ipoffngs.  ^  j^^ 

Aliens 

An  alien,  who.  nz 

Who  arc  not  alitas.  2  u^  iii 

Of  the  iCTueof  alieos*  34S 

An  alien  cannot  maintain  ancje^ 
ment.  i^ui. 


N  c^*»«';  ^^^'^  ke  he  parly  fo  a  leafe- 1 J I 
clarefpcdaUy/ though  the  agree-  [Therefore  he  cannot  by  fiatute  be  te- 


xmfa  be  i^  i»ritmg.  •  it9d 

An  agre^Vl^t  may  be  declared  on 
ipecially,  or  th^  written  coutraft 
may  be  given  in  evidence,    a 8,  29 
Where  a  nqtejia  writing  is,  exprelT- 
tng  the  quantum  of  rent  or  the  dura* 
•   fion|[»f4he.tefm»ap^olagr€eme9it 
.:   fu^ftanti^Uy  vajying  thf  written 
.    cfiatni^.ist^dm^ble.  J3a 

Even  though  for  want  of  a  Aaxnp  or 
i^  o^er  dfifeft,  tbp  written  agree. 
.    ment  b  inadmiffible.  333 

'J^M  ii  >pt|wnirifc  fis.to  collateral 
OUL^ers*       -  ^  i^'^d 

JOt  to  explain  an  inftrumeat.  .  Uid 
€^  tp  pro«0  othar  coofiderati9Aa  tnap 
,    thofe  exprefled.  .      a33 

'i\}t  thoagh  a  party  fail  on  an  3gre|e- 
naeot  vpid  for  want  of  flamp^,^  he 
may  fpcc^c^  09  t^uoMiatmm^uit^  31 
An  agreement,  in  what.cafejM-f funn- 
ed. .         .  171 
Of  agftepiea^  f pr  Iqdgi  ngs.        4  85 
Articles  of  agreement  muii  be  ftamp- 
ad,  wheM  it  i$  to  operate  a»  a  leafe, 

%¥en  though  th^  diKmile  be  uader  the 
annual  rent  of  ^L  if  the  inter«^be 

ai>eodl<Hfl.<H^*  -  3} 

Daiise  by,a,^QPQt  ta  his  onder^te* 
aaat  and  figned  by  the  landlord 
IS  noc  i(vida9cepf  litcl^  landi9rd> 
aoceptaq^  of  thfe.|indtf*^^<VM)t  as 
hiftown^  \t^  whatcafe*  145 

An  alien  wy  occupy  nader  an  ajree- 
mtot  for  oGcapation  of  preooiilesi 
though  be  cannot  under  a  lfaf(p. 

Form  of  an  agreement  for  a  houfeaod 
£eid,  with  a  qovenant  tft  f  irant  a 
Jeafe  at  the  end  of  the  termi  .tf .  re- 
fpiired.  54;! 


nant  under  a  le^e  ox  any  dvellii|g 
hpufe  or  ibopl  Wal 

The  ftatute  may  be  pleaded  to  debt 
for  rent.     ^,»  iiuj^ 

What  averment  is  neceflary  ta  he 
made  by  tlus  plaintiff  in  inch  »q- 
tion.  i^iJ, 

But  an  alien  may  occupy  under  an 
agreement*  iix,  iia 

What.    -•  12 1 

May  bt  demifed  by  way  of  affign- 
lAeon.  1M. 

An  annuiimnt  maydifh^aiA'foi^reot, 
tliov^  the  term  be  veftad  in  feim- 
felf  to  fecure  the  payment.       478 

JtnHeni  ^Demtjne. 

May  be  pteaded  to  an  adion  of  geft- 
ment.       *  377 

Under  what  circumfianres  and  with- 
in what  tidte.  377 

The  affidavit  ought  to  ftate  what.    378 

The  courts  of  ancient  demefoe  *a 
ftraage  wild  |i^if<ftdion,' and  fitter 
to  be  deih-oyed  than  affifted*     377 

JppfndanK 


Explana^oii  oftfae  torn.  %t% 

A  thing  cttporcal.  caanat  be  ifpen- 
dant  to  a  thing  corporeal.  itid. 

Commog  a}>pendoaa  miift  be  Ixy  pee- 
fcripdon.  Uid. 

The  lonLasay  faanre  the  land  of  J»  te- 
nant common  qycnAnt  to  Mi  own 
dofinefiKt.  ai4 

li^SOMtA  «ill  lkvte<qailmtt  appen- 
xlant  550 

^  A  con« 


INDEX- 
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A  conduit  built  by  the  leflbr  will  pais 
with  the  houfe,  being  ^uafi  appen- 
dant thereto,  in  what  cafe.  Page  1 16 

An  advowibn  is  either  appendant  or  in 
grofs.  117 

Appurtenants 

• 

Explanation  of  the  term.  -  1 14 

Common  appurtenant  is  claimable  by 

an  exifling  grant  as  well  as  by  pre- 

fcription.  ibid 

**  Appurtenances,*'  comprehend  what. 

116,  117)  263 

JJfets. 
See  Mminiftrator  and  Executor* 

AJfignmtnt^ 

An  affignmenty  what.  2^3,  a;$ 

Every  one  may  aflign,  whatever  be 
hisintereftyunleisrefiraiiiedby  con- 
dition* 6  53 

Except  tenant  for  life,  at  will^  or 
at  fufferance*  ibid, 

80,  the  eftatethat  a  man  hath  by  ex- 
tent may  be  affigned.  98,  2^3 

Though  it  be  extended  on  his  wife's 
judgment.  253 

But  the  conufee  of  a  fiatute  cannot 
aflign,  in  what  cafe.  .  98 

So,  a  future  interefl  may  be  af- 
figned  253 

Of  an  aflignment  of  a  polIibility.f^/V/* 

iThe  leffee  of  the  crown  may  alFign 
though  oofted  by  a  ftranger        254 

But  ordinarily  a  leffee  cannot  allign 
after  an  aAual  ouder,  unlefs  he 
hath  re-entered  ibid^ 

The  conufee  of  a  ilatute  may  aflign 
though  oufled  by  the  conufee  of  a 
prior  ilatute  ibid, 

A  power  coupled  with  an  intereft 
may  be  affigncd.  ibiii. 

But  a  bare  power  is  not  afligna- 
ble  ibid* 

Where  a  leafe  of  lands  and  a  grant  of 
the  woods  are  to  the  fame  leflee, 
alignment  of  the  one  does  not  alfo 
pafs  the  other.  ibid. 

Generally,  a  chofe  in  ad^ion,  bare 
right  or  poffibilityi  are  not  afiigna- 
blc.  ibid. 


But  the  king  ibay  affign  a  chofe  in 
a6tioil.  f*^g^  254 

Yet  the  king's  grantee  of  a  chofe  in 
a&ion  cannot  affign  it.  ibid. 

Of  aihgnmencby  a  patron.  79 

Of  the  aflignment  of  offices.  121 

An  affignmentmade  by  what  words. 

No  particular  expreffion  necefiary,  if 
the  intention  appear.  ibid. 

Nor  need  a  confideration  be  expreff- 
ed  •  ibid. 

An  affignment  mufl  be  by  deed  or 
note  in  writing.  ^9,  25$ 

It  fliouldbe  damped.  31,  25^ 

Tlie  proper  covenants  on  the  part 
of  the  affignor.  259 

The  proper  covenants  on  the  part  of 
theaflignee.  2  {6 

If  a  lelTee  affign  more  than  his  term» 
it  is  good/tro  tantOy  and  he  does  not 
gain  a  tortious  reverfidh.  25$ 

Covenants  how  affe^ed  by  an  affign- 
ment. ibidm 

Of  the  operation  and  effe6^  of  the 
word  "  afligns.'*  195, 257, 258,  261 

Affignees  are  either  in  fa  A,  or  in 
law.  256 

An  adion  lies  not  by  an  alfignor 
againfl  an  affignee.  ibid. 

The  lefTee  continues  always  liable, 
hotwithfianding    any    affignment. 

ibid. 

So,  the  executor  or  adminiftrator  of 
the  lefTee  is  liable  to  the  grantee  of 
thereverfion  on  covenants  that  run 
with  thp  land.  256,  42$ 

No  affignment  or  acceptance  of  rent 
(hall  deprive  the  lefTor  of  his  right 
to  fue  the  lefTee's  affignee  or  re« 
prefentatives  on  an  exprefs  cove- 
nant. ^$6 

So,  if  there  be  a  covenant  that  runs 
with  the  land,  and  the  kfree*s  af- 
fignee die  inteflate^  ibi/. 

The  IcfTec'a  executor  is  liable  to  co- 
venant for  rent,  though  the 
lefTee's  eftate  be  difcharged  by  a£t 
of  parliament.  257 

The  lefTee  or  affignee  liable  to  the 
leffior's  grantee,  in  what  cafe. 

425,258 

If  the  lefTee  affign  the  leafe,  he  may 
affign  a  bond  for  tiie  performance 
of  covenants  2^7 

Rr  But 


6^^ 
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Btit  it  ma  ft  he  done  before  any  cotc- 
naat  be  broken.  Page  257 

The  ailtgnee  takes  fobje^  to  all  the 
cqi^ity  to  which  the  original  party 
was  fabjed.  i^iJ. 

He  is  boandy  therefore,  to  perform 
all  covenants  annexed  to  the  eflate 
or  for  the  benefit  of  it.      257,  259 

He  is  bound  by  covenants  that  ran 
with  the  land,  though  he  be  not 
named    by    the    word  *'  affigns." 

257,  258,  424 
80,  if  it  be  a  leafe  of  tithes.  2  59 
A  covenant  relating  to  a  way,  Csfr. 

goes  with  the  thing  demifed,  and 

binds  the  aflisnee.  260 

Rent  is  not  due  by  the  aiugnee  of  a 

wine^Iiccnfe,  in  what  cafe.  262 
The  liability  of  the  leflbr  or  aflignee 

in  covenant,   difference  between. 

258,  322,  425 
The aflignee  is  liable  in  equity  though 

the  privity  of  contract  be  deftroyed 

at  law.  426 

The  affignee  is  liable  only  in  refped 

of  his  poflc£ion  and  enjoyment. 

A  vale  to  the  contrary.  97 

Where  the  covenants  ar6  in'tbe  fame 
predicament,  the  mortgagor  may 
maintain  an  ad  ion  againft  the 
mortgagee,  in  what  cafe.  96 

A  court  of  equity  refufed  to  compel 
an  affignee  of  a  term  on  mortgage 
to  difcover  bis  affignmenr.        iSi//, 

An  alfignment  determines  a  mortga- 
gor's £milarity    to    a    tenant    at 


The  affignee  of  part  of  thi  thing  ii^ 
mifed  is  liable  to  an  a^ion  of  co- 
venant. P^g^  2  58,  42 1 

But  he  is  not  liable  for  the  wboi6 
rent  2^9 

Yet  the  leffi*e  is  liable  for  the  whole 
rent,  though  he  affign  part  of  the 
prcmifles*  i6i^ 

The  affignee  may  get  rid  of  his  cove- 
nant to  pay  rent  by  affigning  over. 

259,  262,  321 

Such  is  the  cafe,  though  the  leflbr 
were  a  party  to  the  aflignmenti 
t^c,  262 

Except  the  breach  was  continuing. 

If  the  affignee  slSj^o  over  ht  is  not 
liable  to  an  adion  of  covenant 
though  hts  affignee  have  not  takeii 
pofleflion.  260,  321 

Notice  of  an  affignment  over  need  not 
be  gi^cn  to  the  reverfioner.       260 

An  affisnment  over  may  be  pleaded, 
in  what  cafe.  82 

The  affignee  is  liable  upon  a  cove- 
nant though  the  leafe  expires,  in 
what  cafe.  260,  321 

The  affignee  is  not  chargeable  by 
covenants  in  law,  or  implied.    261 

Neither  is  he  liable  on  a  collaterai 
covenant.  Hi  J. 

Even  though  *<  affigns**  be  mentioned. 

ihid. 

Bnt  tithes  being  aifimiJated  to  land 
form  an  exception.  iM, 

So  he  is  bound  in  fome  cafes  by  a 
collateral  covenant.  iiiii. 


will. 


If  a  mortgagor  and  mortgagee  make 
a  leafe  in  which  the  cofts  for  rent 
and  repairs  are  only  with  the  mort- 
gagor and  his  affigns,  the  mortga- 
gee's ailigns  cannot  maintain  an 
aftion  for  the  breach  of  fuch  co- 
venants, on  the  flat.  32  H.  8.  r. 
34.  '        9^,  286 

An  affignee  is  chargeable  with  the 
penalty  of  arrears  incurred  in  his 
own  urr.c,  321 

tJnder  an  abfolure  affiz^ment  of  a 
term,  the  affignee  may  be  fued  on 
ihe  covenant*,  before  he  has  taken 
a^ti'nl  pnliVffion.  257 

A^ual  pofFcffion  depends  on  the  na- 
ture of  the  proper  ty«  961  J, 


94,  190  '  Yet,  even  then  he  if  not  liable  if  it  be 


broken  before  affignment.  262 

The  affignee  is  hot  bound  br  a  cove- 
nant not  to  affign  generally  for  it  is 
peifonal.  /^/V/. 

Debt  and  covenant  agaiofi  an  affignee*, 
diffe:ence  between.  260 

As  an  affignee  is  bound  by  coTenants 
that  run  with  the  land  :  fo  he  m^ 
take  advantage  of  (hem;  262 

For,  things  appurtenant  ihall  go  witk 
the  land,  into  whofe  hands  foever 
it  comes.  26^ 

So,  the  affignee,  whether  he  come 
in  by  la^t  or  a6t  of  deed»  fliall  have 
advantage  of  the  covenant  created 
by  the  word  <*demiic"  in  an  iii- 
dcBturc  of  ieair«  r^^^. 

The 
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The  affignee  of  a  leafe  by  eftoppel  is 
an  exception  to  the  rule.   Page  263 

An  aifignee  of  the  leflee  (hali  not  take 
advantage  of  an  agreement  for  a 
renewal  of  a  leafe,  in  what  cafe. 

ibid. 

But  the  affignee  of  the  leflbr  (hall  have 
the  benefit  of  a  covenant,  in  what 
cafe.  ihiJ. 

An  affignee  fliall  not,  however,  have 
^n  a^ion  for  a  breach  before  his 
own  time.  264 

An  aflignee  of  a  term  may  take  ad- 
vantage of  a  covenant  chat  runs 
with  the  land,  againft  the  aliignee 
of  the  reverfion.  ihid. 

An  aliignee  fhall  have  the  benefit  of 
any  avoidance  of  a  rent,  allowed 
by  law*.  ihid. 

At  common  law,  the  grantee  or  af- 
fignee of  a  reverfion  could  not  take 
advantage  of  a  condition  of  re-en- 
try. iUid. 

This  is  remedied  by  (lat.  32.  H,  8.  r. 
34.  96,  164 

The  flatute  extends  only  to  leafes 
made  for  term  of  life  or  years.  264 

The  aliignee  of  part  of  the  eftate  of 
the  reverfion  may  take  advantage 
of  the  condition.  ihid. 

But  not  the  grantee  of  part  of  th^  re- 
verfion. 265 

Whoever  comes  in  by  a£l  of  the  party 
is   an  aliignee  within  the  (latute, 

ihid, 

Put  fuch  as  come  in  merely  by  act  of 
Jaw  (hall  not  take  the  benefit  of  the 
(latute.  ihid* 

The  grantee  (halt  not  take  advantage 
of  a  condition  before  notice  to  the 
lefiee.  16$ 

But  he  may  of  a  .covenant,  ihid. 

The  grantee  or  aliignee  may  take  ad- 
vantage, of  what  conditions.     265 

The  leifor's  afiignee  may  maintain 
covenant  againd  the  leffee  after  the 
ielTee  had  affigned,  and  he  had  ac- 
cepted rent  from  the  affignee. 

ihid. 

The  affignee  of  a  reverfion  may  bring 
covenant  againfl  the  executor  of 
the  leflee,  or  affignee  of  the  term, 
for  a  breach  committed  after  affign- 
ment,  in  what  cafe.  26$,  420. 

f^  C4fc  wherein  i\  i3  otberwife      265 


I  The  furrenderee  of  a  copyhold  revef'* 

iion  is  within  the  ftatote. 

Page  26^,  420* 
Of  affignn^ents  by  way  of  mortga;Te. 

266. 

They  are  confidered  merely  as  fecu* 

rities  for  money.  ihid. 

Equity  will  not  (Compel  fuch  an  af* 

fignee  to  repair  who  never  entered, 

though  he  is  liable  at  jaw.  ihid^ 
But  the  contrary  has  been  held,  ihid* 
£ven  at  law  fuch  mortgagee  is  not 

now  held  liable.  ihid. 

All  the  lands  &c.  and  terms  of  years 

of  a  bankrupt  are  affignable  27; 
So  a  bankrupt's  (hare  as  joint  tenant* 

ihid* 
So  his  interefl  during  his  wife*s  cover* 

ture. «  ihid, 

Bui  his  lands  taken  under  an  execu* 

tion  are  not.  ihid^ 

But  his  copyhold  u  affignable.       276 
Who  are  affignees  in  law  liable  to  a 

covenant  for  rent  in  a  bankrupt's 

leafe  to  his  deviforor  intefiate. 

3075  «  76* 

The  affignees  of  a  bankrupt  are  en- 
titled to  the  benefit  of  an  equity  of 
redemption.  279 

But  not  to  a  covenant  for  the  renewal 
of  a  leafe.  ihid. 

The  affignees  of  a  bankrupt  are  not 
liable  for  rent  unlels  they  take  pof^ 
feffion.  276 

Neither  are  they  liable  for  arrears  fub^ 
fequent  to  the  bankruptcy.       ihid. 

A  devifee  is  an  affignee  in  law.  and  \u 
able  to  covenants  that  run  with  the 
land.  277 

So,  he  may  haye  an  action  on  fuch 
covenant  it  feems.  277,  27^ 

Intermediate  affignments  need  not  be 
fet  out  in  covenant  again((  an  af- 
fignee. 312,  32} 

Though  the  plaintiff  be  himfelf  an 
affignee.  323 

So  the  breach  need  not  extend  to  af- 
figns,  where  the  a^ion  of  cove- 
nant is  againft  the  original  leffee. 

ihid. 

The  di(lin6lion  proceeds  from  what 
difference.  ihid. 

But  the  plaintiff  mufi  date  all  the  in- 
termediate affignmentSi  down  to 
himfelf.  3x2,  313, 

P  r  1,  Yet 
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Yet  wfasre  he  fliews  t  legal  affignment 

iie  need  not  name  himfelf  aflignee. 

Pogi  42 1 
An  affignee  is  liable  jointly  wirh  the 

leifee,  for  debt  for  rent.  306 

But  an  aiiignee  is  liable  only  during 

enjoyment  307 

The  affignee  of  a  leiTor  who  a£Bgos 

the  rent  only  may  bring  debt  for 

the  arrears.  ihid. 

The  grantee  of  a  reveriion  cannot 

have  debt  agatnft  a  lefiee  who  has 

affigned  over.  ibid, 

Otherwife,  if  the  leifiN:  affign  part 

only  of  the  land  deroifed.  ibid, 

A  leflee  who  afOgns  to  a  ilranger  may 

have  debt  for  the  rent*  308 

In  debt  for  rent  againft  an  afligneei 

the  venue  muft  be  laid  where  the 

land  lies.  J^»  3'^ 

So  alfo  if  debt  be  by  the  amgnee  of 

the  leflbr  againft  the  lefTee.  3 10 
But  it  is  otherwife  in  covenant  which 

is  tranfitory.  ibid. 

In  debt  for  rent  (at  in  covenant)  by  the 

afligneeof  thereverlion  againfl  the 

leilee,  all  mefne  affignments  muft  be 

fet  forth.  312. 

An  afiignee  cannot  diftrain,  in  what 

cafe.  28(;. 

Of  the  aflignment  of  wafte  (fee  tit. 

wafie) 
An   adion   may  be  brought  on  an 

agi  eement  to  aifign  a  leafe.  ia8 
Of  the  aifignment  of  a  replevin  bond. 

Form  of  an  aifignment  of  pr^mifles, by 

a  note  in  writing  indorfed  on  the 

leafe*  {59 

■*  an  alignment  of  a  leafehold 

,   intereft  by  deed*poU  indorfed  on 

the  leafe.  560 

jSJfumpJit. 

The  nature  of  the  adion.  427 

It  will  lie  for  damages  for  breach  of 

agreement  not  under  feal.  418, 427 
As,  for  the  tenant's  neg!e6t  to  repair. 

428 
£very  tenant  is  bound  to  keep  the 
.    premifTes  in  repair  and  ufe  the  land 

fairly.  ihid. 

A  tenant  from  year  to  year  is  bound 

only  to  tenantable  repairs,  not  to 

Jaftiog  ones.  ihid. 


An  agreement  to  leave  a  farm  as  be 
found  it,  i&an  agreement  to  leave  it 
in  tenantable  repair.  P^f^^  4^7 

An  agreement  maybe  declared  on  fpe« 
cially,  in  what  cafe.  428 

Or  it  may  be  declared  on  generally, 
and  the  written  contrad  be  given 
in  evidence.  ihid. 

Averinents,  what  are  material  and 
what  are  not*  427 

in  what  cafe  they  are  put  in  iflue  and 
in  what  they  are  not.  iUd. 

JlJ/umltfii  lies  alfo  for  rent,  where  the 
demife  is  not  by  deed.         322, 418 

For,  by  ftatute,  where  the  demife  is 
not  by  deed  the  landlord  may  reco- 
cover  a  reafooabJe  ^ati5fa<5^fon  in 
an  action  on  the  cafe  for  uie  and 
occupation.  32s 

The  executors,  &fc.  of  tenant  for  life 
may  in  an  adionon  the  cafe  reco- 
ver a  proportionable  part  of  the 
rent  dae  at  the  time  of  fuch  tenant's 
deceafe.  324 

Tenant  in  tail  and  tenant  for  years  der 
terminable  on  lives  are  within  the 
(taiute,  in  what  cafe.         334,  35^. 

Of  the  action  by  an  execntor  iot  rent 
due  in  right  of  his  teftator  and  in 
his  own  right.  53;$ 

The  action  may  be  maintained  by  the 
grantee  of  an  annoity  after  notice 
to  the  tenant  of  a  recovery  in  ejeft- 
ment.  333 

The  plaintiff  is  entitled  after  recovery 
of  poifeflion  to  rent  down  to  the 
time  of  the  demife  laid.  ibid. 

But  an  a£^ion  for  ufe  and  occupation 
and  an  ejedment  cannot  be  applied 
at  the  fame  lime.  ibid. 

This  adion  will  not  lie  where  the 
confideration  is  cwtra  humi  mores^ 

335- 
Neither  will' it  lie  where  the  tenanc'a 

pofleffiori  is  tortious.  333 

Unlefs  the  plaintiff  do  that  which  is 

a  waiver  of  the  tort  and  recurs  to 

.  the  contract.  i^d. 

The  defendant  is  liable  to  this  aftion 

wherever  he-  enjoys   pnemifles  as 

tenant  to  the  plaintiflF  by  his  per* 

million.  i^dm 

But  if  he  enjoy  them  not  as  tenaat,  he 

is  not  liable.  ibid. 

The  defendant  cannot  controvert  the 

plaintiff 's  tide.  ibid. 
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8o»  evidence  of  payment  of  rent  by 
the  defendaRt  for  a  long  period  will 
conclude  the  defendant  from  proof 
of  title  in  another.  Page  334 

Indeed  no  a^ion  for  rent  will  lie 
where  the  tide  is  in  difpute  to  try 
fuch  title.  335 

But  though  the  defendant  cannot  con- 
trovert the  plaintiff's  title  he  may 
give  evidence  to  explain  the  hold- 
ing- 334 

A  parol  agreement  fubftantially  vary< 

ing  a  written  contra^  is  inadmif- 
fible.  33a 

This  is  the  cafe,  though  for  want  of 
being  (lamped  or  for  fome  other  de- 
feat, the  written  agreement  is  in- 
admiffible.  3^33 

But  it  is  otherwife  as  to  collateral 
matters.  ihid, 

60,  to  explain  an  inilroment.       i^id. 

Or  to  prove  other  confiderations  than 
thofe  expreiTed.  i^iJ, 

But  a  party  failing  on  an  agreement 
void  for  want  of  ftamps  may  fuc- 
ceed  on  a  quantum  meruit.  31 

Of  the  pleas  in  this  afkion.  335 

Nil  hahuii  tifc,  is  bad  whether  the  ac- 
tion be  under  the  flatute  or  at  com- 
mon law.  i^/V 

Kon  ajjimpfit  is  the  general  i  (Tue.      3  36 

Under  which  any  aft  in  difcharge  of 
the  debt  may  be  given  in  evidence. 

ibid 

But  matters  of  law  in  avoidance  of  the 
contraf^  mud  be  pleaded.         ibid. 

If  the  affignee  furrender  to  the  origi- 
ginal  lefTor,  though  he  refcrves  a 
fum  in  grofs  annually  he  cannot 
diftrain  for  that  or  the  original 
rent,  but  may  recover  the  fum  by 
ajffumjifit,  286 

This  a^ion  may  be  brought  on  an 
agreement  to  affign  a  leafe.        128 

Money  paid  under  an  agreement  no^ 
performed  may  be  recovered  on 
acount  for  money  had  and  receiv* 
ed,  and  the  party  need  not  declare 
fpecialty  though  the  agreement  be 
in  writing.  a8. 


fufes  to  confefs  leafe,  Gfc.  in  eje^- 
menty  after  he  has  entered  into  the 
rule.  Page  37a,  393 

The  plaintiff  in  ejedment,  if  turned 
out  of  pofTeffion,  may  have  either 
a  new  habere  facias^  or  an  attach • 
ment,  in  what  cafe.  397 

An  attachment  will  be  granted  again tl 
parties  privy  to  an  alteration  of  a 
fheriff 's  warrant  whereby  goods  are 
removed  wrongfully.  4^2 

The  plaintiff  muft  proceed  in  his  ac- 
tion and  cannot  have  an  attach- 
ment for  the  debt  and  cofts  of  an 
ejeftmenty  in  what  cafe.  374 

Atiornmtnt. 

Rendered  now  neceflary  in  almofl 
every  cafe.  164  , 

But  the  flatute  does  not  vacate  an  at- 
tornment made  purfuant  to  a  judg- 
ment at  law.  165 

Or  with  the  confent  of  the  landlord.  ^ 

ibid. 

Or  to  a  mortgagee  on  a  forfeited  mort* 
gage,  ibid. 

Until  attornment  to  the.  plaintiff  by 
the  tenants  in  pofTeflion  or  pofl'ef- 
(ion  delivered  to  htm,  the  defendant' 
cannot  bring  a  new  ejectment.  409 


Avdwry. 


See  "Replivin* 


Attachment. 

An  attachment  for  coils  is  the  only 
remedy  againft  a  tenant  who  re- 


Authority. 


A  party  authorized  to  demife  by  in- 
denture muft  make  the  leafes  in  the 
name  and  flyle  of  his  principal. 

108,  no 

The  omifEon  cannot  be  qualified  or 
fupplted.  loS 

But  a  leafe  made  without  fuch  form 
will  be  abfolutely  void.  ibid. 

Leafes  by  attorney  differ  from  fur- 
renders  of  copyholds  or  livery  of 
fcifin.  108,  109 

The  proper  conclufion  of  leafes  made 
purfuant  to  an  authority.  loq 

Ceremonies  requifite.  ibid. 

An  authority  only,  and  not  an  inte- 
Ttft^  how  given  by  devifc.        ibid. 

A  fpecial  agent  cannot  bind  his  prin- 
pal  beyond  bis  authority.  ibid 

An 
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A»  aft  executed  contrary  to  authority 
is  utterly  void.  Page  143 

But  if  it  be  executed  beyond  the  li- 
mits of  the  authority,  it  is  void  on- 
ly  for  the  excefs.  ihid, 

Aa  ad,  in  what  cafe  conilrued  to  be 
done  in  purfuance  of  an  authority, 
ia  what  in  that  pf  an  interefl. 

60,  no 
An  authority  need  not  be  produced. 

no,  318 
Yet  &  power  ought  to  be  produced. 

no 
See  Bailiff. 


Bailiff. 

THE  balHff  of  a  manor  cannot 
make  leafes  for  years.  107 

But  he  naay  make  (ftrifi)  leafes  at 
will.  ihid 

A  bailiff  with  a  fpeciaT  power,  mufi 
make  leafes  in  the  name  of  his  prin* 
cipal  and  in  writing.  iSiJ 

A  parol  leafe  would  be  bad;  i6ii/ 

For  he  muft  purfue  his  authority,  r^/'^ 
The  kndlord*s  bailiff  may  diftrain. 

563 
Of  conufance  as  bailiff.        4^2^  484 

8ce  Refilevitim 

Bankrupt. 

The  tenant's  liability  to  pay  rent 
fubiiftt  though  he  become  bankrupt 
and  be  deprived  of  all  his  property. 

234,321 

Hii  goods  therefore  are  liafble  to  a  dif- 
trefs  though  he  be  a  bankrupt.  £74 

For  the  affignment  by  the  commif. 
fioners  only  changes  the  property, 
which  is  liable  while  on  the  pre- 
mifles.  274.  4$ 2 

So,  the  landlord  may  diflrain  for  his 
entire  debt.  274 

But  he  has  no  lien  if  the  goods  are 
removed.  274,  452 

So,  if  he  prove  his  debt  and  dif. 
claim  any  fecurity,  be  waives  his 
right  to  di drain.  %j^ 

If  his  debt  by  delay  become  ilale,  he  is 
confidered  but  a  common  creditor^ 

ihid. 

For  a  bjiUnc^  in  (he  conQublc's  hlfii^ds, 


the  tenant  can  come  in/rv  raid  osr 
ly,  in  what  cafe.  Pa^e  275 

A  mortgagee  fliall  not  (land  in  the 
landlord's  place,.in  what  cafe.  ihi4 

A  terra  of  years  is  faleable  under  a 
commiflioa  of  bankruptcy,  as  well 
as  all  lands,  t^c.  Hid 

SOf  though  the  interefi  be  future  or 
contingent.  ihid 

If  one  of  two  joint-tenants  become 
bankrupt,  his  ihare  muft  be  Md^ 
and  will  not  furvive*  i^iif 

The  bankrupt's  inter^ft  in  right  of  his 
wife  is  faleable  daring  coverture 
under  the  commiflion.  iiid 

The  ailignees  are  entitled  to  an  equity 
of  redenption.  iSiJ 

But  not  to  a  covenant  for  the  renewal 
of  a  leafe.  /^V 

Laods  taken  in  execution  cannot  be 
allign^d.  iiid 

A  covenant  in  a  leafe  that  ,it  (haU  be 
void  on  a  commiflion  of  bankrupt 
iffuing  is  good*  ihi4 

The  commiilioners  cannot  afTign  fuch 
leafe,  iiid 

But  they  m^y  afiign  a  leafe  though  ic 
contains  a  covenant  that  the  IcRcc^ 
^c,  fliall  not  aflign.  276 

Who  are  allignees  in  law  liabie  to  co« 
venant  for  rent  on  a  |eafe  to  the 
bankrupt's  devifor  orinteftate.  i&id 

The  afCgnees  of  a  bankrupt  are  sot 
liable  for  rent  onlefs  they  take  pof- 
fton.  (^1^ 

Neither  are  they  liable  for  rent-arrear 
finee  the  bankruptcy.  i^id 

The  aflignees  of  a  bankrupt  may 
maintain  ejedment  for  a  term  of 
years  or  for  land^  which  belong* 
cd  to  the  b^^nkrupt,  347 

But  the  aflignment  operates  only  on 
lands  in  the  bankrupt's  poflefEon 
at  the  time  of  the  making  the  af- 
fignment.  349 

It  does  not  extend  to  future  efiates. 

Hid 
How  if  an  eje£lment  be  brought  for 
lands  come  to  the  bankrapt  after 
his  bankruptcy.  3^83 

The  affignees  of  a  bankrupt  cannot 
bring  an  cje6^ment  before  enrol- 
ment of  the  bankrupt's  e(late«  for 
till  enrolment  they  have  not  a  legal 
titl^*  34^1 

Th^ 
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Th«  Mt  of  a  biiikrapt's  eftates  bars 
an  intai),  in  what  cafe.     Page  348 

The  bankrupt's  interell  in  right  of 
his  wife  is  faleable  during  cover- 
ture. ^  275 

Copyholds  are  within  the  bankrupt 
laws  and  rubje6tto  aifignment.  276 

The  lord  n)ay  be  compounded  with. 

The  aifienees  are  confidered  as  ven- 
dees of  the  copyhold  and  liable  to 
the  fine,  in  what  cafe.  iiiJ, 

Bankruptcy  is  not  a  plea  in  bar  to  an 
aSion  for  mefne  profits.  407 

Of  cods  where  the  defendant  became 
a  bankrupt  after  a  recovery  in 
ejectment  and  before  an  aftion  for 
Itlefilf  profitSi  i6iJ. 

Baron* 

The  huiband  has  an  abfolute  pOwer 
over  his  wife's  chattels  and  may 
difpofeof  them  ih  his  life  time. 

.  82,  273 

So,  generally,  of  a  trufl  term  82,  268 
t)r  an  interefi  jointly  with  his  wife. 

Or  her  moiety,  where  uie  is  joint- 
tenant  with  another.  272 

So,  he  may  grant  an  eftate  in  right  of 
his  wife,  upon  condition.  S2 

Such  grai^t  fiiali  be  a  difpofition,  in 

.    what  cafe.  269 

his  neg1e6^  to  perform  a  condition 
annexed  to  her  eftate,  lofes  it  for 
ever.  273 

Except  it  be  a  condition  ih  law.  i6U. 

He  may  difpofe  of  part  of  her  inte- 
reft.  8a 

He  may  make  a  leafe  to  commence 
after  her  death.  83,  269 

So,  a  leafe  of  a  copyhold  with  JirencC) 
x:annot  be  avoided  by  her  after  his 
death,  though  (he  be  entitled  to 
her  freebench.  100 

fiiit  a' forfeiture  by  him  endures  only 
while  his  life  continues.  89 

So,  his  demife  of  a  copyhold  in  right 
6f  his  wife  contrary  to  the  cuftom, 
will  not  dellroy  the  cuOom.       loi 

He  cannot  difpofe  of  the  poflibility 
of  a  term.  83 

Neither  (hall  behave  the  term  where 
ponellion  ii  fufpended.  i^U. 


He  cannot  devife  chattels  in  right  of 
his  wife.  Page^tSy  269 

For  if  he  does  not  dtfpofeof  them  ia 
his  life  time,  they  furvive  to  the 
wife,  for  the  legal  interell  continaes 
in  her.  268 

So,  the  refidue  of  a  term  undifpoicd 
of,  furvives  to  her.  ^69 

A  term  in  right  of  his  wife  is  extend- 
able for  the  debts  of  the  huiband, 
and  is  liable  to  other  legal  difpofi- 
tions.  270, 27^ 

What  flialt  be  a  difpoiition  of  a  tern 
in  right  of  his  wife. 

83,  268,  269,  370 

He  may  fell  a  term  of  years  in  her 
right  as    executrix  of  her  former 


huiband. 


269 


But  he  will  be  retrained  from  felling 
a  term  in  her  right,  after  a  divorce 
a  mefi/H  et  tk^ro*.  ibid^ 

Hu(band  and  wife  mafl  join,  in  what 
anions  and  what  cafes.     273,  274 

Where  the  caufe  of  a6lion  will  fur- 
vive to  the  wife,  the  hu(band  Ihouid 
join.  174 

In  other  cafes  alfo  it  is  advifeabie  to 
join.  iM, 

The  wife  mud  join  in  an  ejeftment, 
in  what  cafe.  27% 

Hufband  and  wife  may  join  in  a 
leafe,  without  faying  it  was  bj 
deed.  346 

A  recovery  in  ejciftmcnt  by  the  huf- 
band in  his  own  name,  is  a  difpo- 
iition. 82,  270 

If  dtlTeifed  of  her  land,  he  muft  join 
with  her  for  the  recovery  of  it.  273 

They  muil  join  in  granting  copies. 

But  the  hulhand's  control  over  his 
wife's  real  eftates  lads  only  during 
coverture,  and  all  charges  on  it  fall 
off  with  his  death.  273 

However,  he  may  take  the  rents  and 
profits  of  his  wife's  whole  eftate 
during  coverture.  ^    ihiJ, 

The  marriage  does  not  determine  the 
wife's  leafe  at  will.  272 

If  the  hufband  furvive  his  wife,  he 
has  the  whole  of  her  late  interell 
in  chattels  real,  with  adminifira- 
tion.  82 

He  may  di drain  for  arrears  of  rent 
after  his  wife's  death.  287 

Hufband 


V 
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Muibind  feifed  in  rigUt  of  his  wife 
nay  diftrain  for  rent,  though  his 
cftate  be  determined,  if  the  heir 
have  aot  entered* 

If  a  leaic  be  by  huiband  and  wife  by 
attorney,  it  is  the  huibaild's  leafe 
and  may  be  £o  declared  on*        84 

Hti  parol  leafe  together  with  his  wife, 
is  void  at  his  death.  i^U, 

His  leafes  by  deed  of  lands  in  right 
of  his  wife  may  be  avoided  by  her 
after  his  death.  83 

Except  they  be  made  according  to 
the.  enabling  fiatute.  84 

Of  leafes  according  to  that  flatutCi  86 

A  cafe  upon  the  ftatute.  t'^fV. 

Kefervation  of  rent  is  not  neceflary 
to  the  continuance  after  his  death 
of  his  leafe  together  with  his  wife. 

But  only  a  writing  attefiing  the  fame, 
and  the  wife's  affirmation.       i^id. 

He  may  furrender  an  eilate  in  right 
of  his  wife  alone  or  with  her.  152 

But  if  flie  be  tenant  in  dower,  £sfc. 
the  furrender  is  good  for  his  life 
only.  iM, 

His  furrender  not  good,  in  what  cafe. 

iSid. 

The  huiband  or  his  executors  fliall 
have  the  emblements  though  the 
land  be  his  wife's,  if  ihe  die  before 
fevers  nee.  a  33 

But  if  they  are  joint* tenants,  the 
ihall  have  it  by  furvivorihip.    323 

Of  the  emblements  if  die  be  endowed 
of  lands  fown.  223 

Of  the  huiband's  remedies  for  arrears 
of  rent  after  his  wife's  death.      12^ 

To  debt  for  rent  by  huiband  and  wife 
on  a  leafe  by  her  and  her  lirft  hnf- 
band,  what  may  be  pleaded.      318 

The' huiband  is  liable  for  rent  in- 
curred during  his  wife's  life-time 
on  a  leafe  granted  to  ber  while 
fingle  and  which  is  expired.       308 

An  avowry  by  huiband  and  wife  for 
rent  due  to  the  wife  alone  before 
coverture,  was  held  good.         480 

So  an  avowry  by  him  alone  is  good  if 
it  appear  that  he  had  a  right  to 
diftrain.  iiid. 

Avowry  in  the  name  of  himfelf  and 
wife,  in  what  cafe  necelTary.    iM, 

Huiband  and  wife  cannot,  in  any  ci- 


vil caufe,  be  witnefs  for  tr  agaiaH 
the  other.  38^^ 

Bond. 

Where  a  bond  is  for  the  performance 
of  covenants  in  a  leafe,  if  the  lefTee 
aflign  the  leafe,  he  may  aifo  affigii 
the  bond.  2^7 

But  this  mull  be  before  any  covenant 
be  broken.        "  Hid 

If  the  leflfee  bind  himfelf  in  a  fum  to 
perform  the  covenants  of  a  leafe. 
It  does  not  alter  the  place  of  pay- 
ment. 247 

Though  a  bond  with  a  penalty  be 
difcharged  by  the  tenant  taking  the 
benefit  of  an  in/bivent  ad,  yet  if 
there  be  a  deed  of  covenant  af/b^ 
he  is  %a\\  liable  on  any  future 
breach  of  covenant.  277 

Specific  performance  of  an  agreement 
will  not  be  decreed  where  a  bond 
is  given  with  a  penalty.  27 

A  bond  is  not  a  lien  jn  equity,  unleb 
where  the  heir  comes  to  redeem. 


A  bond  or  covenant  to  make  a  leaie 
within  a  city  or  town  entered  into 
by  an  ecclefiailical  perfon  may  be 
enforced.  76 

All  bonds  or  covenants  teodtoe  to 
fruflrate  the  provifions  of  the  fiats. 
13  C^  18.  Eliz.  (hall  be  void.    ibU 

A  bond  accepted  by  the  landlord  for 
rent  does  not  extinguiih  it,  for  the 
rent  is  higher.  498 

But  a  judgment  obtained  upon  fuch 
bond  is  an  extinguifbment  of  the 
rent.  Hid 

Of  the  bond  taken  by  the  iheriflp  in  an 
adion  of  replevin.  463 1  491 

Of  the  remedy  on  the  replevin  bond. 

494 
See  Covenant^  Deht^  &r* 

Breach* 
See  AJfumfLfii^  Covenant^  Dch,  &c. 


Cafe: 

ANa^lion  on  the  cafe  lies  for  cois 
fequential  dttnages  where    the 
ad  is  not  an  injury*  520 

Trefpaia 
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Tt  efpafs  o  A  the  cafe  therefore  will  lie  1  But  if  he  does  not  difpofe  of  a  %hattel 
for  prifances  to  the  injury  of  the  {      of  bb  wifie,   if  (he  fur?ive  him  (he 


icflbr's  reverfion.  '-^^^^444 

See  Refiievin» 

S09  theadioQwill  lie  for confequential 
injuries  to  the  tenant's  polTeffion. 

512 
An  adion  on  the  cafe  ia  the  nature 
of  wade   will  alfo  lie  for  Wade 
committed    on   the  premifles  de- 
mi  fed.  ^40 
An  a6ti6n  on  the  cafe"  is  likewife 
given  to  the  party  aggrieved,  by 
various  ftatutes. 
As  by  the  z  I.  G.  2.  c.  19.  /.  23.  agaioft 
the  iheriff  on  the  replevin  bond. 

464 
See  Rc/ilevin, 

So,  by-  flat.  a.  IT.  ^  M./eJ.  x.  r.  5. 

/.  $.  for  an  unfounded  diftrefs  for 

rent.  497 

So,  by   ftat.  ii.  G.  2.  r.  19.  for  an 

irregular  diftrefs  for  rent.  506 

So,  by  the  (laL  of  Marlbridgt^  for  an 

exceffive  didrefs.  ihtd. 

So,  by  ftat.  8.  Aim.  r.  14.  againft  the 

flierifF  for  removing  goods  under 

an    execution  without    paying    a 

year's  rent.  443 

See  Di/lrefs,  P^ffeffion,   RepUvtn^  Ri- 


(hall  have  it  again.  Page  83 

Aa  chattels  go  to  the  executor  or  admi- 
niftrator  of  the  party  deceafed  and 
not  to  his  heir,  the  executor  or  ad- 
mi  nidrator  has  the  fame  intereft  in 
them  as  the  teftator  or  ioteftaro 
had.  179,  278,  379 

A  corporation  aggregate  may  *  take 
any  chattel.  74 

Which  (hall  go  in  fucceffion.  •  i^idm 
But  a  chattel  cannot  go  in  fucceffion, 
in  cafe  of  a  corporation  fole*    ildd. 


Except  it  be  by  cudom* 
Sec  Jdminiftyators^  {ff r. 

Ckurck. 


ikd. 


Chattel. 


Leaf<s  for  years,    of  any  duration, 
are  confidered  only  as  chattels,  and  | 
caft  upon  the  executor.  4 

An  edate  of  a  thoufand  years,  there, 
fore,  is  only  a  chattel,  and  reck- 
oned part  of  the  perfonal  edate. 

130 

But  lands  are  often  conveyed  in  the 
nature  of  a  leafefora  long  term, 
for  a  particular  purpofe,  in  family 
fettlements,  and  fuch  are  not  ac* 
counted  leafes,  but  terms  to  attend 
the  inberiunce.  Hid, 

Such  terms  may  be  entailed.        ikid. 

But  a  chattel  properly  cannot  be  .en- 
tailed, ibid. 

The  hniband  has  an  abfolnte  power 
over  the  chattels  real  and  perfonal 
of  which  he  is  poffcfled  in  right 
ofbiswiCfti  8t,  ^^% 


An  individual  may  be  fubjed  to  the 

repair  of  the  aifleor  any  other  pare 

of  a  church,  by  prcfcription.    537 

So,  it  feems,  of  the  whole  church. 

iiid^ 

An  individual  alfo  may  have  a  right 

to  a  feat,  ^c,  in  a  church  in  refpedt 

of  his  houfe,  ('/r.  ibid^ 

But  the  right  to  repair  may  well  be 

in  refpeft  of  lands.  t^/V» 

Of  common  right  the  parfon  ought 

to  have  repaired  the  whole  church, 

but  cuftom  throws  the  burthen  of 

repairing  the  bod;:  on  the  parifti« 

ihid^ 

A  redor  may  cut  down  timber  for  the 

repair  of  the  parfonage  houfe,  or 

chancel,  &<r.  44ft 

Eje6iment  will  lie  for  a  church,  or 

a  chapel,    which    mud    however 

be  demanded  by  the  name  of  a 

melTuage.  350»,3S4 

It  lay  at  common  law  for  a  reaory« 

9S4 

The  adion  will  alfo  lay  for  *'  a  place 

called  the  vefiry  in  D.'*  350 

Adeclaration,  in  what  cafe  well  ferved 

on  the  cburch*wardens  and  over« 

feers  of  a  pari(h.  364 

So,  in  ejeftment  for  a  chapeL     ibid% 


Church'Xoardtns. 


See  Ovtrfwru 
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Cotlegt'Leafcs. 


Eeftridion  with  refpcd  to  fuch  leaie;. 

P'*f*  77 

COWlfHOlim 

Common  imports  a  privilege  to  take 
•  profit  in  common  with  many. 

212 


A  devifi;  to  tbe  leflee  of  a  coarin«« 
ance  of  his  term  under  the  fame 
covenantSi  no  condition^  in  what 
cafe.  Page  %io 

What  is  both  a  condition  and  a  co* 
venant.  230, 24s 

provided  always,*'  implies  a  con. 
dition.  24ft 

A  condition  may  be  annexed,  to  what 
eftate.  160,2131 


f« 


A  right  of  common  is  an  incorporeal     But  a  condition  does  not  extend  to 
hercditameat.  117  '*         '  *  *' 

Of  the  right  to  demife  part  of  the 

•  Mfte  or  common  of  a  manor,  and 
«e  application  of  the  net>reat,  118 

Of  common  of  eflovers.  %i2 

A  commoner  cannot  abate  trees  plant- 
ed by  the  lord  on  a  common, 
though  a  fufficiency  be  not  left.  219 

His  remedy  is  by  a^ion.  lifV. 

But  if  they  be  planted  fo  as  to  deftroy 
the  common,  he  may  abate  them. 

The  diftin^ion  in  fuch  cafes.  i^iJ, 
An  eie6hnent  will   lie  for  common 

appendaDt  or  appurtenant.  3  ^  ^ 
But  for  common  ^^  lan/e  Ji  vicinage^ 

it  win  not  lie.  ihid, 

A  right  of  common  cannot  be  given  in 

evidence  under  the  general  ifiue  in 

VttXphU  fuare  cUwJhm  frtgit.  499 
See  Efi9vtrs^  AfipendAut^  Jfjturteiumt^ 


Condition. 

A  condition,  what..  239 

How  created.  a^o 

It  mnft  be  interpreted  according  to 
the  intention  of  the  parties,     ibid, 

A  condition  and  a  provifo  are  fyno- 
'  nymoua  terms.  ihid, 

Conditionsand  covenants  difermucb. 

ibid. 

A  provifo  with  no  penalty  annexed  is 
a  condition.  ihid^ 

If  a  penaky  bo  annexed  it  is  a  cove- 
nant, ibid. 

A  proviso  is  binding  upon  bpth  par- 
ties, whereas  a  covenant  is  in  the 
words  of  the  covenantor  only.  232 


things  of  common  right.  ibid* 

A  leafe  for  life  on  condition,  cannot 

ceafe  without  entry.  231,  250 

But  a  leafe  for  yean  is  ipfefa&o  void 

on  breach  oi  the  condition.  23 1 
Yet  fuch  leafe  m^y  be  merely  void. 

able.  2$o 

As  to  what  (hall  be  a  fufpenfion  0/  a 

condition.  23 1 

A  condition  may  be  contained  in  the 

fame  deed  as  tbe  demife  is.  ibid. 
Or,  indorfed  upon  the  deed.  ihidm 
Or,  it   may  be  contained  in  another 

deed  executed  tbe  fame  day.  iiidm 
So,  a  condition  to  defeat  a  deed  may 

be  annexed  to  the  refervation  of 

rent.  ibid* 

To  take  advantage  of    a  condition, 

where  the  party  may  enter,  he  miift 

enter.  ibid. 

If  he  cannot  enter,   be  mud  make 

claim.  ibid* 

He  who  enters  fora  condition  broken 

(hall  be  feifed  in  his    firft  eflate« 

ibidm 

The  grantee  may  wtire  n  condition 
at  his  pleafure*  ibid. 

A  condition  difchaiged  in  part  is  diA 
charged  wholly*  243,  244 

The  provifo  repagoant  to  the  pre- 
miiTes,  in  wtiat  cafe.  244 

A  provifo  is  gone,  no  re-entry  having 
been  made,  in  what  calie.  afz% 

A  covenant  that  the  leifor  may  enter 
ttpon  alienation  is  a  good  condi- 
tion,-and  not  ft  covenant  only.  242 

It  may  be  taken  as  either,  but  not  as 

'   both.  ibuL 

If  a  conditioabe  not  to  alien  except 
to  jf.  upon  alienation  to  jf.  the 


If  a  condition  depend  upon  another       alieneeisnot  rcikrainedbythecon* 
ciaufe  of  the  deed,  or  be  thf  leifee's       dition.  244 

^ords  to  compel  the  leiTor  to  do    Conditions  ia.ct|lnuni.  of  alienation 
ifm«Uiing|itisftoo4enantonly.230       are  nDt  countenanced.       •.    ibidm 

The 
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The  adminiftratnx  of  ii  leflce  din- 
fiot  under^let,  ander  what  provifo. 

J'^e  •45 

What  is  an  under-leafe.  and  not  an 
affignment.  243 

Under  a  provifo  not  to  aflign,  a  for- 
feiture is  not  worked  by  an  under- 

•    leafe.  »66 

If  the  Icflee  hokl  upon  condition  to 
pay  an  annuity,  non-payment  is  a 
breach  of  covenant  for  quiet  en- 
joyment, 234 

Of  condition  to  re-enter  on  non-pay- 
ment of  the  rent,  246 

A  covenant  to  keep  the  houfe  in  re- 
pair from  and  after  the  leHbr  hath 
repaired  it,  is  conditional.        420 

A  tortious  entry  into  a  clofe  is  not  a 
breach  of  a  condition  to  perform 
all  covenants.  i^'V/. 

How,  if  a  condition  refped  huiband 
and  wife  and  their  iflue.  244 

Of  the  iiat.32  H.  8.  c.  34.  touching 
the  liability  of  grantees  or  aifignees 
of  the  reverliooy  to  conditions. 

264 

A  grantee  ftiall  not  take  advantage 
under  the  Aatute,  of  a  condition 
before  notice  to  the  IciTee.         a 65 

The  grantee  or  affignee  may  take  ad- 
vantage of  fuch  conditions  only 
as  are  incident  to,  or  for  the  benefit 
of  the^reverfion.  i^id, 

A  forfeiture  is  incurred  by  the  breach 
of  exprefs  or  conveationary  con- 
ditions. 161 

Acceptance  of  rent  ia  a  waiver  of  a 

condition,  in  what  cafe.  162,  184, 

242,  243,  247,  248,  251 ,  413 

But  it  is  not  a  waiver  if  the  breach 
be  not  known.  242,  248,  413 

Difference  between  a  condition  and  a 
limitation  a^  to  a  demand  of  rent. 

What  is  a  collateral  condition  and 
limitation  of  an  eftate,  brokan  by 
the  death  of  one  or  more  leflees* 

142 

What  provifo  enables  a  grantee  of  a 
rent  charge  to  make  a  leafe  to  main* 
tain  an  ejectment,  348 

Of  the  adion  of  ejeftment  for  the 
breach  of  a  condition. 

A  provifo  in  a  feafe  that  the  IciFor 


(hall  cat  downtfteea    h  a  cove* 

nant  and  not  an  exception.  Page  433 
Certain. tenants  bold  their  tfftates  by 

cottctitton  in  law.  229 

See  AcceptanceyC9V€iumt^  Ejeffment^  £t- 

tiy  and  Rt'etrtiy,  Fwfeiture^  &c* 

Confirmtdion. 

What  afts.amoi^fit  to  a  confiraisttion 
of  a  voidable  leafe.  34,  35 

Cafe  in  which  a  \^t  admits  not  of 
confirmarioo*  46 

Of  confirmation  at  to  leflbrs  generaL- 
ly.  tit 

As  to  tenants  in  tail  and  their  iifue. 

S4»  3S 
As  to  parfons  end  vicari*  77 

As  to  patron  and  ordinary* 

78»  n^  8o»  ^« 
As  to  the  lord  of  a  manor.  100 

As  to  tenants  ia  common. 

10^,  168,  169 

A  leafe  granted  by  way  of  conflrmav 
tion  does  not  require  livery  of 
feifin.  129 

A  leafe'  made  by  tenant  for  life  and 

.  confirmed  by  the  remainderman  in 

fee  cannot  be  declared  on  in  t]i:€tm 

ment.  360 

See  Accejttanci^  &c. 

CoiiiraS* 

A  leafe  for  years  is  a  c#ntrad|  of 
what  kind.  4 

An  eilate  for  years  15  a  contract,  of 
what  kind.  X 

Refervation  of  rent  immediately  on 
a  leafe  to  commence  in  future  is  a. 
good  contr^d  to  oblige  the  leil'ee 
to  pay.  .    i9t 

The  rent  rcfcrved  upon  a  furrendcr 
is  not  good  as  a  refervation,  ic  is 
fo  by  way  of  contra^*  194. 

S0|  refervation  by  one  who  has  not 
the  revcrfion  may  bind  the  leflce 
byway  of  contra6^,  and  render  i^ind 
liable  to  debt,  though  not  to  a  dif- 
trefs.  285 

Debt  is  an  adion  founded  on  an  ex« 
prefs  contract.  306 

Anentry^whethcr  tortious  or  Dot,c$n- 
Dot  discharge  thecontradl  for  pay- 
ndent  of  rcnti  ibid.  478 

I  S  s  a  If 


6ift 
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Ji  the  leflbr  affign  the  rent  without  i 
the  reverfion,  the  privity  of  con- 
trad  18  alfo  transferred.     Page  307 

A  tenant  who  holds  over  after  his  leafe 
is  expired,  holds  according  to  the 
terms  of  the  former  contrad.      19 

Ko  aftion  fhall  be  brought  upon  any 
cootrad  not  to  be  performed  with- 
in a  year  from  the  making  thereof 
unlefs  the  agreement  or  lome  me- 

I  morandam  or  note  thereof  be  in 
writing,  and  figned  ^y  the  party  to 
be  charged,  or  his  lawful  agent,  a8 

Equity  will  not  relieve  aaainu  a  con- 
trad  in  writing  unleu  there  be 
proof  of  a  miftakc.  97 


Conufanct^ 


See  Rffikvm. 


Conujie. 


See  Execntim* 


Coparctners^ 

Who  are  fo.  106 

They  arc  on  the  fame  fooling  as  joint- 
tenants.  Uid. 

The  have  but  one  freehold. 

170*  360,478 

Therefore  they  muft  join  in  an  af. 
fife.  ,  170 

But  in  refpeft  to  their  difpo6ng  pow- 
cfi  they  have  feparate  rights. 

170,  360 

JBither  of  them  may  mortgage  their  | 
undivided  part  or  fhare.  93 

The  leafe  of  one  of  them,  wholly  a. 
voided  in  what  cafe.        •  106,  170 

One  cannot  maintain  wafte  or  the 
fiatute  of  Weftminfttr  againft  the 
other.  43s 

But  as  the^  make  but  one  heir,  they 
muft  jom  in  an  avowry  for  rent 

478 
^o^   they  muft  join  in  making  co- 

nufance.  ibid. 

Inejedments  by  co-parceners,the  oof- 
ieiiion  of  one  is  the  pofl^ffion  or  the 
other,  fo  as  to  prevent  the  ftatute  of 
Limitations  running  againft  either 
of  them.  344 

Whether  co^parcenors  can  jqiii  in  a 


leafe  for  the  purpofe  of  bringing 

ejeAment,  Paga  360 

The  ufual  mode  of  making  a  leafe  for 

facb  purpofe*  iH^. 

Copyhdldtru 

A  copyholder  may  make  a  leafe  for 
one  year  without  licencet  and  may 
bring  an  ejeAment  thereon.  98,  361 

He  may  by  fpecial  cuftom  leafe  for 
more  years.  98 

Such  a  leafe  is  good  between  the 
parties,  though  it  be  without  fpc- 
cial  cuftom,  and  is  therefore  a  for- 
feiture. 99 

A  cuftom  that  a  lea/e  fliall  be  void  on 
the  lefibr's  death,  is  good.        Md. 

Otherwife  of  fuch  cuftom  on  his  ali- 
ening, ibid^ 

A  cuftom  for  the  lefiee  for  life  to  leafe 
for  apother's  life,  is  void.        ihid* 

A  leafe  for  more  in  effeft  than  one 
year  is  bad.  ibid. 

Xherefore  a  leafe  without  licenfe  for 
one  year  and  fo  from  year  to  year, 
is  a  forfeiture.  99 

Otherwife  of  a  covenant  to  hold,  G/c. 

09,  lor 

A  copyholder's  licenfe  to  leafe  muft 
be  purfued  ftridly.  ^  100 

But  he  may  leafe  for  fewer  ye;irstban 
his  licenfe. allows,  106,  361 

The  licenfe  of  the  lord  amounts  to  a 
confirmation.  100 

By  his  licenfe  the  lord  parts  with  his 
intereft.  ibid. 

Theiefore  the  leiTee  of  a  copyholder 
with  licenfe  may  ailign  or  underlet* 

ibid^ 

The  licenfe  refers  \o  the  lauds,  though 
the  tenant  is  mis>fiated.  ibid. 

A  licenfe  upon  condition  only  dif- 
penfes^  with  the  forfeiture.       ibid* 

Unlefs  it  be  upon  condition  prece- 
dent.  ibid. 

A  feafe  to  amount  to  a  forfeiture  muft 
be  a  perfeA  one.  10 1 

A  leafe  at  will  is  not  a  forfeiture,  ibid. 

Leafe  by  an  infant  copyholds  with* 
out  licenfe,  whether  forfeited  and 
how  affirmed.  ihidj 

A  copyholder's  leafe  by  licenfe,  is 
not  avoidable  by  his  widow,  ix| 
what  caff.  100 
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His  leafe  11  not  avoidable  thouj;h  the 
copyhold  be  forfeited,  or  he  die 
without  heir*  Page  100 

He  cannot  furrender  the  rent  under  a 
ieafe  by  iicenfe,  Uiilef3  he  furrender 
the  reverfion.  ibU. 

Rent  under  a  licenfed  leafe  referred 
to  the  copyholder,  his  wife  and  his 
heirs/  goes  to  the  widow  having 
free-bench.  196 

A  copyholder  in  fee  extin^uiflies  his 
copyhold  by  taking  a  iea(e  for  years 
of  it*  154 

But  his  copyhold  is  only  fufpended 
by  a  leafe  of  the  manor.  Hid, 

Every  one  having  lawful  intereft  in  a 
manor  may  grant  copyholds,  in 
what  cafe.  101 

Therefore  a  fleward,  tsfc,  may  gram. 

102 

Bat  a  tenant  at  will  cannot.         ihid. 

Copyholds  grantable  by  cuflom  to 
three  perfons  fucceilively,  fo'r. 
rightly  granted  by  a  furrender, 
in  what  cafe.  144. 

Copyhofdsare  not  within  the  ena- 
bling ftatute.  42 

But  they  are  within  the  (lat.  22.  H,  8. 
c.  34.  relative  to  grantees  or  affig- 
nees  of  reversions.  26;,  420 

Refpe&ing  the  lord's  remedy  againfl 
his  copyholder  about  to  commit 
wade.  411 

A  bifhop  may  bring  ejedlment  againll 

.  the  copyholders  of  a  manor,  in 
what  cale.  340 

A  complete  title  does  not  reft  in  a 
furrenderee  till  admittance.      Uid, 

So  that  the  heir  of  the  furrenderer 
may  till  then  bring  an  ejectment. 

Hid. 

But  if  a  furrender  be  made,  the  ad* 
mittance  (hall  relate  to  that  time. 

Hid 

Where  the  leflbr  of  the  plaintiff  claims 


ing  as  heir  of  a  copyholder,  and  the 
lord,  claiming  by  efcheat,  apply  to 
be  admitted  defendant.    Page  369 

In  ejedment  for  a  copyhold  on  a  for- 
feiture, the  plaintiff  muft  prove 
what.  367 

If  it  be  brought  againft  a  copyholder's 
ieifee/for  years,  what  muu  be  prov- 
ed, ibid* 

Whether  copyholds  are  within  the 
Aatutes  againft  fraudulent  convey- 
ances, ihid^ 

It  is  a  good  cuilom  that  copyholders 
(hail  have  the  loppiags  of  pollin- 
gers.  2  T  ^ 

The  lord  cannot,  in  fuch  cafe,  cut  the 
tcees  down.  Hid. 

So,  a  copyholder  may  bythecom* 
mon  law,  cut  off  the  under  boughs^ 
though  not  the  top  boughs.       216 

But  a  copyholder  has  only  a  poffeftbiy 
property  in  timber  trees.  217 

If  fevered  therefore  they  belong  to 
the  lord.  ibid. 

Of  a  right  for  a  copyholder  to  cot 
down  trees  by  cuAom.  ibidm 

£very  copyholder  may  of  commoa 
right  take  the  neceilary  eft  overs  or 
botes.  Hid, 

But  to  enable  him  to  take  them  on 
other  lands,  a  fpecial  cuftom  mnft 
be  fliewn.  2i9 

A  copyholder  may  bring  trefpafs  a* 
gainft  the  lord  if  he  cut  down  fo 
many  trees  as  hot  to  leave  fuflicicnt 
eftovers.  219 

The  lord  ought  to  compound  with 
his  tenant.  ibid. 

An  enclofure,  confidered  as  ail  inter- 
ruption of  thetenant'senjoymentof 
efloversornot,  in  what  cafes,  ibid, 

A  condition  that  the  leffee  ftiall  not 
moleO,  ^c.  any  copyholder,  is  not 
broken  by  entry  on  the  premiflca 
to  beat  him.  508 


by  leafe,  under  a  copyholder,  what    See  Admittance^  Common^  Cuflom^  EjeSi* 
he  muft  (hew.  360  "  _        . 

Acopyholder  may  declare  in  anejedl- 

.  4ient  on  a  leafe  for  any  number  of 
3'ear6,  without  forfeiture.  361 


Where  a  copyholder  furrenders  to  the 
afSgnee  of  his  covenantee,  fuch  af- 
fignee  is  entitled  to  admittance  on 
payment  of  the  fine.  ibid. 

Dowiifone  bring  an  ejeftmcnt  claim- 


men/y  Forfeiture^  Tre/pa/j^  IVafie* 
Corporations. 


Their  ads  muft  be  by  deed,  in  what 

cafe.  7^ 

They  cannot  leafe  but  by  deed        7c 

Every  a£l  concerning  their  intereft  or- 

title  muft  be  by  deed.  71,  73 

But 
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But  their  grantee  need  not  entitle 

himfelf  by  deed.  Page  7 1 

Of  their  entry  into  land  72 

Of  diftrefs  by  them.  ihid. 

Their  deed  to  be  delivered  on  the 

land,  in  what  cafe.  73 

A  ktter  of   attorney    neceflary,    in 

what  cafe.  73,  349 

They  cannot  appear  but  by  attorney. 

74 
Their  attorney  made  by  the  record  it- 

felf  and  not  by  deed,  in  what  cafe. 

iHd. 
What  aft  they  may  do  by  parol.  73 
A  corporation  in  its  public  capacity 

never  dies.  11$. 

A  corporation  aggregate  naay  take  any 

chattel^  which  ihall  go  in  fucceiuon. 

74 
Bot  •  corporation  fole  cannot  take  in 

fuccciEon.  ibid* 

Except  by  coftom.  ihid, 

A  corporation  cannot  take  or  grant  by 
their  corporate  name.  78 

Of  naming  a  corporation^  if  it  be  ag- 
gregate, or  fole.  8(y  402. 

A  minute  variation  in  the  name  is 
immaterial.  78 

Of  a  corporation  aggregate,  leflbr  of 
the  plaintiff  in  cjeftment.  349 

Of  a  corporation  fole  bringing  an 
cjeftment.  ibid, 

A  corporation  need  not  demife  by 
deed  in  order  to  bring  an  ejeft- 
ment.  402 

Provided  they  make  an  attorney  or 
bailiff  by  deed.  ibid. 

The  fucccflbr  of  a  bifhop  ftall  not 
have  an  adion  of  walk,  in  what 
cafe.  432 

See  Deed^  EccUJiafiical  Per/ws^  Bjeff^ 
mimtf  6fc. 

Corn. 

Rent  may  be  referved  in  com.  122 
In  college  leafes/  it  is  fo  referved.  77 
Where  the  reddendum  is  ^  fo  many 

quarters  of  corn,*'  it  means  legal 

quarters.  124 

Tenant  for  years  hath  an  interefl  as 

well  as  a  power  in  ftanding  corn, 

205 
Therefore  the  fheriff  can  cut  down 

and  fell.  i^jd. 

See  Emblements^  Glesahig^  Rmi. 


Cqfis. 


See  tmder  the  titles  rf  the  reffieBUfe  a* 

Coitagt* 

By  the  name  of  a  mcffuage  a  cottage 
willpafs.  Page  116 

An  adion  of  ejedment  lies  for  a  cot- 
tage. 3^0,396 

Of  a  cottage  built  in  defitoce  of  the 
lord,  or  at  firfi  with  his  confeht,aa 
it  regards  the  ftat.  of  limitations 
in  ejeftment.  346 

The  pofieffioa  of  a  manor  is  not  the 
pcfleffion  of  a  cottage  haiit  thereon. 

343 
CavcnanL 


What  is  fuch.  27,  S9^6 

What  is  both  a  condition  and  a  cove- 
nant. 230 

Covenants  and  conditions  diflfer  much 

ibid. 

A  provifo  with  no  penalty  annexed  is 
a  condition,  if  a  penalty  be  annex- 
edy  it  it  a  covenant.  ibid. 

For  a  condition  binds  liotb  parties, 
but  a  covenant  is  in  the  words  of 
the  covenantor  only.  237 

If  a  condition  depend  on  another 
clattfe  of  the  deed,  or  tends  to 
compel  the  Iciibr  to  do  fomethittg, 
it  is  a  covenant.  250 

A  covenant  is  either  in  hnr  or  deed, 
imph'ed  or  exprefled.  za6 

An  implied  covenant,  what.        ibiJ» 

Of  an  implied  covenant  for  qviet  en* 
joyment.  'ibid. 

It  imports  that  the  leafe  fliall  be  valid* 

A27 

Therefore  a  party  may  recover  back 
oioney  for  a  leafe  which  he  was 
rendered  unable  to  grant.         &a8 

*'  Demife  and  grant,**  create  a  cove- 
nant in  law  for  quiet  enjoyment. 

336 

But  in  fuch  cafe  if  the  party  oufi* 
ing  have  no  title,  covenant  will  not 
lie,  but  trefpafs  will.  ibidm 

A  covenant  is  implied  that  kflbr  will 
ufe  the  land  in  a  hu&andtnaniike 
manner.  337 

Whether 
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Whether  one  who  has  an  upper*room 

ipuft  repair  the  roof,  or  one  having 

a  ground  floor  mud  repair  the  foan* 

dation*  Page  227 

A  covenant  is  implied  that  leflee  (hail 

,    pay  his  rent.  iiiJ, 

Except  a  fine  or  other  confideratton 

were  given  for  the  term*  i^W* 


the    premiilet  be   burned   down. 

Page  20<)y  234- 
So,  if  he  covenant  to  pay  rent  and 
repair,  with  exprefs  exception  of 
oafnalties  by  fire,  he  is  liable  for 
rent,  though  the  premiiTes  are 
burned  down  and  not  repaired  b^ 
the  lelTor  after  nofice.        209,  234 


Implied  covenants  are  inherent,  or    For  the  tenant  is  liable  on  his  cove- 
appertain  to  the  land.  Hi  J, 
Summary  of  covenants  implied.  i^iJ, 


nant  to  pay  rent,    though  he  be 


An  implied  covenant  is  controuled 
within  the  limits  of  an  exprefs 
one.  228 

Therefore,  in  fome  cafes  tiiey  are 
preferable.  aiS,  138 

Exprefs  covenants  are  to  be  taken 
more  ftridiy.  228 

An  exprefs  covenant,  what*  27,  228 

Parties  to  it.  28,  228 

No  particular  technical  words  requi- 
iite  to  form  it.  28,  229,  320 

**  Provided  always  and  it  is  agreed" 
makes  a  covenant,  and  not  a  qua* 
Itficationof  one*  229 

Covenants  are  cither  real  or  perfonal. 

Coveoaots  real,  run  with  the  land, 
and  bind  accordingly.  >  i/nJ. 

Covenantsperfonalregardibme  indivi- 
dual whom  it  benefits,  or  charges./^. 

Of    the  conftruftion  of   covenants. 

28,  229,  423,  426 

Of  an  exprefs  covenant  for  quiet  en«  I 
joyment.  232 

It  extends  to  what  kind  of  difturb- 
aiace.  232,  233,  234 

Asy  whether  to  a  'ibranger,.  or  to  one 
claiming  title.  232,  233 

Or  to  all  tortious  ejedmcnts  whatfo- 
even  232 

What  amounts  to  an  interruption. 

Interruption  by  the  king's  patentee, 
a  breach.  t^iW. 

Breach  of  a  condition  a  breach  of 
furh  covenant  in  what  cafe.      234 

Suah  covenant  implies  that  the  leafe 
is  valid*  i^id. 

Of  the  ^venant  for  payment  of  rent. 

ibid. 

The  tenant  is  liable  to  pay  during 
the  Jeaie,  though  he  be  deprived  of 
ail  his  property.  23/^  321 

So^  he  is  bound  to  pay  renr^  though 


deprived  of  all  ufe  and  enjoyment 

of  theorem ifies.        234,  239,  320 

The    rule  of    law   in    thofe  cafes. 

*35f  3^0,  3*5 
But  an  exprefs  covenant  in  an  inden* 

ture  of  leafe,  that  the  leiTee  may 

dedu6^  for  charges  and  repairs,  is 

pleadable  in  bar  to  debt  for  rent. 

3'4 
Of  an  exprefs  covenant  to  repair.  237 

A  covenant  to  repair  runs  with  the 
land.  240 

Ordinary  and  natural  decay  no  breach 
of  it.  238 

An  agreement  to  leave  a  farm  as  th« 
tenant  found  it,  imports  tenanta* 
ble  repair.  ihid, 

A  general  covenant  to  repair  and  de- 
liver up  in  repair,  extends  to  all 
buildings  ere^ed  during  the  term. 

ihidm 
Except  in  a  building  leafe,  in  which 
it  extends  only  to  new  ereAions« . 

ibid^ 
A  covenant  to  leave  all  ere  A  ions  at 
the  end  of  the  term  applies  to  build* 
ings  annexed  to  and  become  part 
of  the  reverfionary  eftate.  20S 

The  leilee  who  covenants  generally 
to  repair,  is  bound  to  rebuild  tbip 
premiiTes  burned  by  accidental  fir^. 

209,  230,  234,  239 

So,  if  the  premiffes  be  confumed  bf 

'  lightening,  or  the  king*s  enemies. 

23S 

Leflfee  cannot  dedn£b  for  the  expence 

of  neceflary  repairs,  but  muft  refort 

to  his  covenant  againlt  the  leflbr* 

240 
Of  a  covenant  to  cultivate  the  land 

ibid, 

Huibandmanlike  cultivation,  (ignifies 

what.  ibid* 

Of  a  covenant  againfl  noaious  trades 

being 
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beinj^  carried  on  on  the  premi&s. 

Fage  24.1 

If  carried  on  tn  a  part  of  the  houfe, 
it  is  a  breach.  ibid. 

Of  a  covenant  not  to  aflign,  or  un- 
derlet* ibid. 

Such  a  covenant  with  a  provifo  of  re- 
entry ^  is  ufual.  ibid* 

Acceptance  of  rent,  a  waiver  in  what 
cafe.     162,   z82y  242,   243,   247, 

2489  251 

But  not  a  waiver  if  the  breach  be  not 
known  at  the  time.  242^  248,  249 

Aq  aHignment  is  a  breach,  though 
made  after  entry  by  the  IcfTor  him- 
feif.  243 

Whether  a  devife  of  a  term  by  the 
lefiee  be  a  breach  of  covenant  not 
to  aiCgn  without  leave  in  writing. 

ihid» 

An  affignee's  adminiftratrix  cannot 
under-let,    under    what    provifo. 

An  execution  a  breach  of  covenant 
not  to  aifigOy  in  what  cafe,     ibtd. 

Equity  will  not  relieve  againft  a  for. 
feiture  under  this  covenant.      243 

Alignment  by  operation  of  law  is  not 
a  breach.  244 

At*  on  a  provifo  that  the  landlord 
^ali  re-enter  on  a  commiffion  of 
bankrupt  iifuing.  ibid. 

A  covenant  generally  not  to  afli^n 
cannot  bind  an  aflignee.  262 

Of  a  covenant  for  foi  feiturCi  called 
momine  fxiue*  23c 

Of  covenants  relative  to  taxes.  237 

The  tenant  commonly  covenants  to 
pay  all  taxes»  except  the  land-tax. 

236 

A  flatute  anthorifing  the  tenant  to 
dedud,  does  not  ixpeal  his  cove- 
nant, ibid. 

«•  Taxes'*  generally,  fignify  parlia- 
mentary taxes.  237 

A  covenant  to  pay  *<  all  taxes*'  ap- 
plies  to  taxes  only  in  bemg  at  the 
time  of  the  leafe  made.  ibid. 

A  covenant  to  difcharge  from  taxes 
extends  only  to  fubfequent  taxes  of 
the  fame  nature.  ibid, 

A  covenant  to  pay  all  taxes  on  the 
land  does  not  extend  to  pei  fonal 
charges.  ihij. 

The  ledee  is  bonnd  to-pay  the  whole 


rent  without  arty  dedu&ion  whaS» 
foever^tn  what  cafe.  Pag^tyf^^'^o 

The  grantee  of  a  fee  farm  rent  is  ex- 
empt from  taxes  in  what  cafe.    236 

Where  one  covenants  that  the  leflek 
Ihall  have  land$  difcharged  of  all 
rent  the  covenantee  fliall  be  di(^ 
charged  of  quit-rents.  ibid, 

Ifone  covenant  to  fave  the  leflee  harm-* 
lefs  from  a  rent-charge,  if  the  leifee 
pay  it  without  compulfion,  be  pays 
It  in  his  own  wrong.  23^ 

So,  where  a  tenant  in  a  payment 
which,  being  fecured  out  of  land, 
ought  to  anmer  taxes  as  the  land 
does,  omits  to  deduft  for  tazes^ 
equity  wilinotreJievefaim.         %%y 

But  law  will,  (it  n  prefomed)*     ibid 

A  covenant  is  fometimes  inferred  for 
payment  of  a  fine  on  renewal  of 
the  leafe.  *  239 

Of  a  covenant  for  the  renewal  of  a 
leafe.  197,  42^ 

The  afiignees  of  a  bankrupt  are  not 
entitled  to  the  benefit  of  a  cove- 
nant for  the  renewal  of  a  leafe* 

^75 

Where  a  leflee  who  had  covenanted 
to  grant  a  new  leafe  on  furrender, 
accepted  a  fine,  it  was  a  breach  of 
the  covenant.  158 

A  covenant,  how  aifeded  by  an  aft 
of  parliament.  236,251 

All  dependent  corenants  are  void,  if 
the  leafe  be  fo.  251 

Otherwife,  of  covenants  independent* 

251,  fo8 

Covenants  in  general  and  covenaiHS 
fecured  by  a  penalty,  difference  be- 

.  tween.  25* 

Equity  will  relieve  againft  a  penalty 
on  compenfatton.  ^        ajA 

But  not  where  a  fpecific  fum  is  agreed 
on.  ibid. 

The  precife  fum,  therefore,  b  the 
meafure  of  damages  or  not,in  what 
cafes.  ibid, 

A  covenant  may  be  dividable  and 
follow  the  land.         258,  421,  42; 

A  fum  covenanted  to  be  paid  yearly 
without  a  confideration  mentioned, 
is  a  fum  in  grofs,  not  a  rent.     194 

W  hat  covenants  are  ufual  or  not,  is 
a  queftion  of  faft  for  the  jury. 

Tho 


INDEX. 


617 


The  IfiTee  is  entirled  to  emblements 
under  the  leflbr*s  covenant,  in  what 
cafe.  Page  222 

Equity  will  affift  the  Icflce  to  retain 
poflefiion,  on  what  covenant,  &r. 

On  a  covenant  that  a  mortgagee  (hall 
have  the  benefit  of  pre-emption  if 
the  eftate  be  fold  before  he  apply, 
equity  will  not  sfiift  him.  237 

A  covenant  to  dan d  feifed  is  evidence 
of  the  ufaal  manner  of  demifing. 

53 
A  covenant  by  the  leilbr  that  the  leflee 

may  cut  down  trees,    is  pleadable 

to  an  af^ion  for  wafte.  438 

But  it  is  no  bar  that  the  lefTor  cove- 
nanted to  repair,  and  the  Icffce  re- 
paired  for  him.  ibid, 

A  covenant  or  bond  by  ecclefiaflical 
perfons  to  make  a  leafe  within  a 
city    or  town,  may  be  enforced. 

76 

All  covenants  or  bonds  tending  to 
fruftrate  the  ftats.  13  Gs"  18  Elix, 
(hall  be  void.  ihid. 

The  covenants  incident  to  a  rever- 
fionary  intereft  are  merged,  in  what 
cafe.  252 

Covenants,  how  affeded  by  an  aiOgn- 
ment.  255 

Whatarepropercovenantsinanai&gn- 

ment.  2^5,  256 

'  Covenants  that  run  with  the  land 

extend  to  the  affigns  of  the  leflee, 

though  "  afligns"  be  omitted. 

»S7i  ^S^*  aS9.  424 
So,  if  a  covenant  be  for  the  benefit 

of  the  eftate.  259 

The  ailignee  of  a  term  is  bound  to 
perform  all  the  covenants  annexed 
to  the  eftate.  320,  42 1 

So,  he  may  take'  advantage  o\  them. 

262 

The  aflignee  is  liable  to  covenant  for 
rent  only  during  his  enjoyment. 

2J9,  321 

Though  he  has  afljgned  over,  he  is 
liable  for  arrears  incurred  before  as 
well  as  during  his  enjoyment.    426 

He  is  not  liable  if  he  basaifigned  over 
before  breach  of  covenant  in  gene- 
ral, though  his  affignee  has  not 
taken  pofleflion.         96,  257,  260 

A  covenant  relating  to  a  w«y  goes 


'  with  the  thing  demifed  and  binds 
the  affignee.  Pagi  260 

The  grantee,  under  ftat.  32.  H.  8.  c. 
34.  may  take  advantage  of  a  cove- 
nant without  notice  to  the  leflee. 

265 

Of  the  a^ioM  of  Covenant, 

Covenant  lies  where  the  demife  is  by 
deed,  whether  it  be  by  deed-poll^ 
or  indented.  27,  319,  324 

Any  form  of  words  under  hand  and 
feal  will  fuffiee,  if  ihey  import  a 
covenant.  28,  229,  32P 

A  recital  of  an  agreement  in  the  be* 
ginning  of  a  deed,  creates  a  cove* 
nant.  422 

What  words  amoant  to  a  covenant 
only.  10 

The  covenantor  is  liable  if  he  has 
fealed  the  deed  of  demife  thoogh 
the  covenantee  has  not  fealed  it. 

319 
Covenant  cannot  he  maintained  'ex* 
cept  upon  a  deed,  and  the  declara- 
tion muft  (hew  that  it  was  brought 
on  one.  41^ 

To  enable  a  party  to  fue  by  covenant 
the  binding  by  deed  ought  to  be 
mutual.  419 

If  one  only  of  two  parties  who  feaU 
ed  a  deed  be  fued,  the  law  will 
not  intend  that  the  other  fealed  it, 
unlefs  it  be  exprefsly  averred. 

Except  in  refped  to  certain  words  of 
art  which  import  fealing.         ihiJ^ 

But  without  fuch  averment  or  words 
of  art,  the  Court  will  not  intend 
that  the  writing  was  fealed.      ihid^ 

The  proper  mode  of  declaring  in  co- 
venant, what  is.  323 

The  plaintiff  need  not  fet  forth  more 
than  entitles  him  to  recover.       32^ 

Nor  need  a  breach  be  aifigaed  in  ex* 
prefs  words.  322,  507 

fiut '  what  is  alledged,  fliould  be 
proved.  32^ 

The  effe£k  of  two  joint  leflees  fealing 
a  counterpart  and  the  other  agree- 
ing to  the  leafe.  418 

On  a  provifo,  that  the  leflbr  (hail  cat 
down  trees,  covenant  is  the  proper 
remedy.  421 

In  covenant  the  phintiflP  may  aflj^a  i|8 

'    many  breaches  as  he  will  42} 

Tl  The 


6i€ 


INDEX 


Tlie  breach  muft  be  alDgned  where  the 
covenant  is  made.  Fage  4*3 

The  plaintifF  fliail  have  judgment  on 
demurrer  for  thofe  breaches  which 
are  well  affigned.  i\ni. 

A  deed  nuy  be  pleaded  as  loft,  without 

A  rcverfioner  in  fee  of  a  mefluagc  by 
one  deed,  and  of  a  leafe  of  bnd  by 
another^  may  maintain  covenant  a? 
gainft  him  to  whom  both  have  been 
demifed.  4^1 

As  to  joint  and  feveral  covenants,   ihid. 

If  the  intercft  and  caufe  oi  aftion  be 
joint,  covenant  muft  be  brought  by 
all  the  covenantees.  ihid. 

But  if  the  intereft  and  caufe  of  a^on 
be  feveral,  the  adion  muft  be  brought 
by  one  only.  ihid, 

A  covenant  is  feveral,  though  entered 
into  by  more  than  one,  in  what  cafe. 

ibid. 

But  where  two  covenant  jointly  ahd  fe- 
verally,  the  covcnr.ntee  may  fue  one 
only,  though  their  intereft  be  joint. 

422 

Where  one  only  of  more  covenantees 

'  brings  an  action  without  averring  that 

the  other  is  dead,  the  defendant  may 

take  advantage  of  it,  how.  ihid. 

Where  an  a^ion  is  brought  againft  pne 
of  feveral  covenantees,  the  defendant 

•  muft  plead  it  i  n  abatement  if  he  woa  Id 
take  advantage  of  it*  ibid. 

Of  the  adion  of  covenant  for  rent. 

319 

Covenant  Ues  for  rent>  if  the  demife  be 

by  deed.  3^91    3^4 

So,  by  the  cuftom  of  London,  though 

the  demife  be  without  deed.         27 

The  words  **'  yielding  and  paying  '*  cre^ 

ate  a  covenant  for  rent.    ,  520 

The  covenant  to  pay  rent  b  abfolute. 

235,  320 

Therefore  the  lelTee  is  liable  though  he 

has  no  enjoyment  of  the  premiiles. 

209,234,239,320 
'  80  thoufl;h  the  leflbr  negledt  to  repair, 
according  to  hb  covenant* 

For,  a  breach  of  covenant  by  the  leflor 
cannot  be  fet  off  againft  the  covenant 
oftheleflee.  2559320 

The  leiTee  is  always  Habk  notwitKftand- 
ing  any  affigmneat*  321,  420 


Butanaflignee  is  liable  for  rent  and 

the  arrears  during  his  enjoyment  only 

Page  258 
So,  he  is  liable  for  rent  incurred  before 

poU'eilion  and  enjoyment.  321,426 
An  affignee,  in  what  cafes  and  how  Ux 

liable  to  covenant  for  rent.  321 

An  executor  may  lie  charged  for  rent 

either  as  executor  or  aiiignee.  320 
The  liability  for  rent  by  the  lelFee  and 

an  aifignee,  dificrence  between. 

-  3",4»jS 
In  declaring  m  covenant  for  rent  againft 

an  aflignee,  the  intemoediate  au£ga- 

ments  need  not  be  fet  out.  323 

Though  the  plaintiff  himielf  be  an  af* 

(ignee.      ^  ibid. 

The  diftin^on    proceeds  from   what 

difference.  ihiJ. 

But  if  the  plaintiflr  be  an  affignee,  he 

muft  ftate  all  the  intermediate  af- 

fignments.  ih\d. 

Yet  where  he  ftiews  a  legal  aflignment, 

he  need  not  name  himfelf  afilgnec. 

421  ^ 
The  ufual  form  of  fetting  out  the  afiign-  * 

ment  to  the  defendant.  yi^ 

The  declamtion  need  not  fiiew  the  deed 

of  aftignment,  in  what  ca(e*        ibid. 
It  is  futhcient  to  declare  as  affignce  of 

the  hufband,  in  what  cafe.  ihid. 

The  aiiignee  of  a  leaie,  good  only  by 

eftoppet,  camiot  maintain  covenant, 

263,  324 
Tenants  in  common  ought  to  join  in 

covenant  for  rent.  324 

Where  on  a  joint  covenant  aJl  ftiouid 

join  in  the  adbion.  ibidm 

Except  any  have  not  fcaled  the  inden- 
ture, ibidi 
How  to  take  advantage  of  that  circum- 

ftance.  ibid. 

Covenant  for  non-payment  of  the  rent 

muft  be  brought  where  the  lands  lie. 

3»4 

Diftin6lion  touching  the  venue,  where 

the  a^ion  is  by  the  grantee  of  the 
rcverfion  againft  the  leffee's  aiiignee, 
and  when  b}r  fuch  grantee  or  the 
leflbr  againft  die  leffee  himfelf. 

310,  124 

The  declaration   ihould  aver  perfor- 
mance precedent,  in  what  cafe.  324 

Performance  not  neceffaiy  to  be  aver- 
red, in  what  cafe»  32  ; 

Breack 
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Breach  for  3/.  arrear  at  Lady-day  laft,is 
good.  Page  323 

A  covenant  "  to  pay  or  caufc  to  be 
paid"  is  latisfied  by  averring  that  the 
defendant  had  not  paid.  328 

The  leflee  of  a  coalmine  who  cove- 
nants to  pay  a  iharc  o£  money  for 
which  the  coals  are  fold  at  the  pit's 
mouth,  is  not  liable  for  coals  fold 
elfewhere.  4^4 

Evidence  of  his  havine  paid  the  leiTor 
for  coals  fold  elfewhere  not  admifli- 
bleto  explain  the  btention  of  the 
parties.  '^'^. 

Of  the  pleas  to  covenant  for  rent.   325 

There  is  no  general  iHue.  i^/V. 

The  defendant  muft  controvert  the 
deed.  '^'V/. 

Or  ihew  that  it  it  performed.         WJ. 

Or  is  legally  excufed.  '^i^' 

Or  that  he  is  difcharged  by  matter  ex 

He  cannot  plead  performance  generally 

to  negative  covenants.  ihid. 

Another  covenant  may  be  pleaded  in 

bar,  in  what  cafe.  i^id. 

As,  that  the  leflee  might  retain  fo  much 

rent  for  repairs.  i^id. 

But  generally  other  covenants  cannot 

be  pleaded  in  bar.  ihid. 

On  n§n  eJlfaHum^  the  leflbr's  tide  can- 

not  be  controverted.  326 

Under  this  plea,  the  defendant  may 

ftiew  what.  '^'^. 

Entry  and  eviction  a  good  plea  to  co- 

venant  for  rent.  ihid. 

But  it  cannot  be  given  in  evidence  in 

covenant.  3^5 

The  plaintiff  may  reply  to  fuch  plea, 

what.  3*7 

A  rcleafe  a  good  difchargc,  in  what 

cafe.  3?6 

A  covenant  being  by  deed  can  be  dif- 

cliarged  by  deed  only.  ihld. 

A  relcafe,  therefore,  muft  be  pleaded  to 

be  by  deed.  '^«</. 

Accord  and  fatisfa£tion ;  a  good  plea^ 

in  what  cafe.  327 

Tender  andrefufal  a  good  plea  and  need 

not  be  with  an  encwejirift.  ihid. 

But  in  covenant  for  rent  an  encore  prift 

is  advifeable.  ihid. 

Acceptance  of  rent  cannot  be  pleaded 

in  oar  to  covenant  for  rent.  316 

ftSens  in  arrere^  whether  a  good  plea. 


*'  Levied  by  diftrefs**  is  oot  a  good 
plea.  Page  328 

Infancy  is  a  good  plea  according  to 
circumftances.  Hid, 

Of  the  defendant  pleading  double. 

ihidm 

Bankruptcy  of  the  leilee  is  no  plea  to 
covenant  for  rent.     234^  321,  328 

A  fett-offis  allowable  in  covenant  for 
rent.  ^  3*6 

Money  may  be  paid  into  Court  in  an 
a6iion  of  covenant  for  rent. 

328 

Of  the  verdid  in  fuch  aAion*      thiJm 

Of  the  judgment.  ihid» 

The  plaintiff  (ball  not  have  judgment 
againft  ,one  of  two  defendants,  in 
what  cafe.  3^8,  426 

Of  the  a6tioa  for  breach  of  other  co- 
venants. 4i4 

Leaving  glafs-windows  cracked  is  a 
breach  of  a  covenant  to   repair* 

419 

&Oy  not  repairing  the  pavement,  ibid. 

A  .covenant  to  repair  after  three 
months  notice  and  to  leave  the  pre- 
milfes  in  repair  at  the  end  of  the 
term,  are  diltind^  claufes.  420 

A  covenant  to  keep  th^  boufe  in  re* 
pair  from  and  after  the  leflbr  hath 
repaired  it,  is  conditional.       ihiJ^ 

A  tortious  entry  by  the  leflee  into  an 
cx<;epted  clofe  is  not  a  breach  of  a 
condition  to  perform  all  covenants* 

ibidm 

But  covenant  well  lies  for  a  thing 
which  lefTee  agrees  to  let  the  leffor 
have  out  of  the  demifed  premiflea* 

ihid. 

A  copyholder  is  within  ftat.  32.  H,  B* 
c.  34.  wherefore  the  furrenderee  of 
the  aflignee  of  the  reverfion  may 
maintain  covenant  for  non-repair 
againft  the  original  leflee  of  a  co« 
py holder    in  fee,    in   what   cafe. 

ihid» 

On  a  breach  that  the  houfe  was  not 
in  repair,  an  agreement  of  the  lefTor 
pleaded  in  fatisfa£tion  is  bad,  in 
what  cafe.  423 

What  is  a  breach  of  a  covenant  to 
leave  all  the  timber  at  the  end  of 
the  term.  ihid. 

The  writ  of  enquiry  on  a  covenant 
for  non-repair  (ball  be  to  the  place 
where  the  leafe  was  made*        424 

Of 
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O/  tht  precedntce  6r  not  of  cove-  . 

nants,  and  .of  their  dependency  or 

independency  Fagc  422 

.A  covenant  is  not  a  caufe  oP'^a^ioo 

till  it  be  broken.  423 

Therefore  it  is  nor  difcharged  by  a 

reieafe  of  all  anions.  i^iii- 

for  the  fame  reafon  accord  is  a  good 

plea    to  the  adion  of  covenant. 

Sut  where  one  party  diiables  himfelf 
from  performing  his  part,  the  other 
may  have  his  adkion  prefeotly.   423 

The  leflbr  (hall  not,  however,  have 

his  adion  before  the  end  of  the 

term,  where  the  leflee  can  repair 

'the  breach.  iii/i. 

He  may  have  it  for  wade  in  wood, 

.    for  that  cannot  be  repaired.     iM. 

The  plaintiff  cannot  give  evidence  of 
the  defendant  having  ufed  the  farm 
in  an  unhuibandmanlike  manner, 
unlefs  it  amount  to  wafte,  in  what 
cafe.  4^4 

Evidence  that  the  defendant  is  in  as 
heir,  will  fupport  a  declaration 
chargi n g  h i m  as  affig  nee.  iiiif. 

Cafe  of  a  covenant  againft  an  execu- 
tor on  the  teftator's  covenant  to  pull 
down  for  the  parpofe  of  making  a 
way.    *  427 

If  a  man  covenant  with  2?.  to  do  a 
perfonal  thing  and  B,  dies,  B*j  exe- 
cutor, Vc.  ihali  have  covenant  on 
it.  z8 

Unliquidated  damages  cannot  be  fet- 
off,  in  what  cafe.  338 

How  if  covenant  be  againfi  two  and 
judgment  by  default  be  againft 
one  and  the  other  pleads  perform- 
ance. sSiJ. 

Under  a  covenant  for  quiet  enjoy- 
ment, title  need  be  (hewn  or  not, 
in  what  cafe.  jo8 

On  a  covenant  that  ^.  and  his  wife 

ihall  enjoy,  (ffc.  a  breach  that  J. 

-  was  oufted  is  fufficient.  iSiJ. 

The  plaintiff  however  ma(^  generally 
il^ew  a  lawful  incunf)brance.     t^W. 

A  covenant  that  the  \c{l[te  fliould  en- 
joy discharged  from  tirhes,is  broken 
by  a  Aiit  for  them  after  the  term 
ended.  i£jj. 

But  a  fuit  for  wafie  is  not  a  breach  of 
covenant  for  quiet  enjoyment.  /^/V. 

Though  a  Icafe  be  void|  covenant 


lies  in  certain  cafes  for  a  breach  be- 
fore the  Jeafe  became  void.F^^r  J09 
Refpeding  relief  by  bill   in  equity. 

4*7 
Equity  cannot  decree   fpecific   per- 
formance of  a  covenant  to  repair. 

But  otherwife  of  a  covenant  to  re* 
build.  i^d. 

Under  a  covenant  in  a  building Ica/e, 
the  ieflee  mnft  rebuild  the  wholo 
premifles.  ibid. 

Where  a  bond  is  with  a  penalty  and 
alfo  a  deed  of  covenant,  and  te- 
nant gets  difcharged  of  the  bond 
under  an  infolvent  a6t,  he  remains 
liable  for  future  breaches  of  cove- 
nant notwithffanding.  ajf 

Where  a  copyholder  furrenders  to  the 
ailignee  of  his  covenantee,  fuch  af- 
fiance ii  entitled  to  admittance  on 
payment  of  the  fine.  ^6 1 

Counterpart. 

The^want  of  a  counterpart  of  a  leafe 
under  a  power  is  very  unufual  and 
prejudicial.  67 

A  counteipart  of  a  leafc  decreed  to  be 
executed,  in  what  cafe.  97 

Where  one  of  two  joinc-leirees  feaJs  a 
counterpart  and  the  other  agrees  to 
the  leafe  but  does  not  feal,  yet  the 
latter  is  chargeable  in  covenant. 

418 

Whether  the  indenture  of  demife 
muft  be  (hewn  from  the  counter- 
part in  debt  upon  bond  for  the  per- 
formance of  covenants.  3 19 

Curtefy  ef  EngUnd^  Tenant  by  ike: 

Who  is  fo.  46 

His  leafes  expire  with  bis  own  eftate. 

ibid. 
They  cannot  be  fet  np  by  the  remain- 
der-man, or  reverfioner.  ibid. 
They  are  liable  to  an  adionof  waAe, 

4^8 

A  filler's  pofFellion  confirued  to  be  bv 

curtefy  and  a^t  to  make  a  diflien* 

fon.  346 

The  cuftom  of  a  country  is  evidence 
to  explain  the  nature  of  the  hold- 
ing* 180 

The 
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The  notice  to  quit  may  be  regulated 
by  the  cufiom  of  the  place.  P,  178 

Trees  not  in  their  nature  timber,  i^re 
redered  fo  by  the  cuilom  of  the 
country.  210,215 

"Where  by  the  cufiom  of  the  country 
the  off-going  tenant  is  allowed  any 
advantages  refpe6ting  the  premifles 
which  he  has  quitted,  the  connec- 
tion between  the  landlord- and  te- 
nant  is  continued  by  the  operation 
of  fuch  cuftomary  right.  297 

A  cuftom  that  tenants,  whether  by 
parole  or  deed,  Ihall  have  the  way- 
going crop  after  the  expiration  of 
their  terms,  is  good.       Doug,  201 

See  CojiyMdersy  Emblements^  Eftovers^ 
Notice,  ^e. 

Damages* 

Sec  under  the  titles  of  the  rejjieffive  ac- 

iiOHS, 

Damage-Jea/ant* 

Cattle  damage  feaiant  may  be  dif- 
trained     till    amends    be    made 

290,  510 

Which  ground  of  diftrefs  is  on  the 
principle  of  the  law  of  recompence* 

5x0 

Or  the  party  injured  may  have  an  ac- 
tion of  trefpafs  for  the  damage 
done.  510 

Which  latter  remedy  is  preferable  if 
the  cattle  have  done  more  damage 
than  they  are  worth.  ibid. 

Sec  Diftre/s,  Replevin^  ^rejpa/s,  ^c. 

Date. 

If  the  date  of  a  leafe  or  other  inilru- 
ment  be  falfe  or  impoffibie,  the  de- 
livery afcertains  the  time.  14,  132 

•Difference  between  an  impoifible  date 
and  an  anccrtain  date.  '132 

A  leafe  may  commence  at  one  day  in 
point  of  computation  and  at  ano- 
ther in  point  of  interefl.  133 

€ee  Years,  Werds,  ^c. 

Day 

In  a  declaration  for  trefpafs  the  day  is 
immaterial  502,  514 

Except  it  be  trefpaft  with  a  continue 
eindo^  '    50»y  514 


Even  then  the  ewtinuemdo  may  be 
waived  and  the  day  become  imma* 
terial.  Page  502,  514. 

In  trovjer  the  converfion  may  be  laid 
on  a  day  before  the  trover.        50$ 

See  Reddendum,  ^rej^afi^  Tr»ver, 
Wvrdsy  &€. 

Death. 

The  alteration  made  by  the  death  of 
the  landlord  or  tenant|  affects  devi« 
fees^and  executors  and  adminiflra* 
tors  277 

The  heir  is  out  of  the  queflion.     377 

A  leafe  to  two  for  forty  years  if  they 
fo  long  live,  determines  at  the 
death  of  either  of  them.  142. 

Whether  a  leafe  to  two  for  their  lives 
does  not  determine  on  the  death  of 
one.  14J 

Ifone  oftwo  defendant?;  die,the  plain- 
tiff may  have  judgment  againfl  the 
furvivor.  319 

If  the  tenant  for  life  die  before  or  os 
the  day  on  which  any  rent  was  re* 
ferved  or  made  pnysbie,  his  perfo- 
nal  reprefentatives  (liall  have  the 
whole  or  a  proportion  of  fuch  rtril^ 

334 
Of  debt  or  covenant  for  rent  incurred 

after    the    death    of    the    leflee. 

310,  320 

The  death  of  the  plaintifFin  ejedtment 
does  not  abate  the  adion  379 

If  one  of  fcvcral  defendants  in  eje^- 
mentdie  after  iflue  and  before  ver- 
dict, the  death  thonld  be  fuggefled 
on  the  roll  ibid* 

How,  if  either  party  in  eje^ment  die 
before  the  affixes  380 

Declarations  by  tenants  areadmiflible 
evidence  after  their  death,  to  fhe^ 
whether  a  piece  of  land  be  parcel 
or  not.  380 

If  the  plaintiff  in  ejeftment  die  within 
a  year  and  a  day,  his  executors 
muft  do  what.  398 

See  AdminifiratoT  and  Ex  f  cut  or,  Del(^ 
Devi/ee,  Heir,  Notice,  ^c. 

Debt. 

An  a£lion  of  debt  lies  for  rent  where 

the  leafe  is  by  deed.  27,  306 

So|  it  lies  where  the  leafe  ia  by  wrtr- 

ioj^ 
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iog  without  deed,  or  by  parol  de- 
mife.  Page  27,  328 

'The  a6kion  is  founded  00  a  contract 
cxprcfs  or  implied.  306,  329 

It  lies  on  a  demife  of  tithes  or  other 
incorporeal  hereditaments.  118, 122 

It  lies  though  the  party  entered  be- 
fore his  title  began.  306 

'Soy  it  lies  though  the  entry  be  by 
difleifin.  171 

Rentsrefervedon  leafes  for  years  were 
at  all  times  recoverable  by  this  re- 
xsit^y^  306 

Debt  will  lie  on  the  contrail  though 
the  leflor  has  00  reverAon.         285 

Cebt  for  rent  lies  by  the  tenant  for 
another's  life.  125,  zoo,  306 

So  it  lies  by  the  executors  of  any  te- 
nant in  fee,  fee-tail  or  for  iife»  of 
any  rents.  10$,  124^  306 

So,  the  huiband  after  the  death  of  his 
wife,  {bail  have  debt  for  the  arrears 
of  an  edate  in  her  right.  129 

Of  debifbr  rent  en  a  leafe  by  deed.    306 

Debt  will  lie  in  the  dehtt  et  detinet  a- 
gainft  the  aflignee  of  one  of  two 
ieiTeesand  the  executrix  of  the  other 
deceafed  for  the  \%'hole  rent.      ibid. 

So,  againfl  the  lefTee  and  his  affignee 
joint  action  will  lie.  ibid. 

For  the  leflee  is  liable  to  debt  for  rent 
notwithfianding  his  ailignment.  307 

Except  the  JeHbr  accept  the  adignee 
as  his  tenant.  256,  307 

What  amounts  to  an  acceptance.  307 

But  the  affignee  is  liable  only  while  in 
pofleiEon  and  forliis  enjoy  men  t.i^/V. 

Debcand  covenant  againft  an  affignee, 
the  diflPerence  between.  260 

The  aflignee  of  a  le (Tor  who  alfigns  his 
rent  only  may  maintain  debt  for  the 
arrears.  ^  307 

But  a  lelTor  who  grants  a  reverfion 
cannot  have  the  adion.  ibid. 

In  fuch  cafe  the  grantee  is  entitled  to 
debt  for  the  rent.  ibid. 

But  the  grantee  even  cannot  have 
debt  if  the  leflce  have  afltgned  over, 
for  the  privity  of  eftate  is  gonc.ibid 

Otherwife,  if  the  lelFee  affign  part 
only  of  the  land  demifed,  in  which 
cafe  he  is  liable  for  the  whole  rent. 

•   ibid. 

A  devifee  may  maintain  debt  for  his 
ihare  of  the  rent.  ihd. , 

A  leflce^  who  re-demifes  his  term  to  ' 


his  leflbf*,  furrenders,  though  te 
referve  a  rent,  and  cannot  have 
debt  for  rent  againft  his  leflbr*8  eitie- 
cutor,  but  muft  feek  relief  in  equi- 
ty. Pai^e  308 

Otherwife,  if  he  alfign  his  whole  term 
to  a  ft  ranger.  ibid. 

So,  if  he  affign  and  referve  the  rent 
to  'himfelf,  though  not  properly  » 
rent,  it  partakes  of  its  nature,, and 
debt  lies  for  it.  ibrd. 

The  a^ion  does  not  lie  on  an  expired 
lea(e.  ibid. 

Or,  where  by  furrender  and  t  new 
leafe,  it  is  gone.  155 

Yet  the  huiband  is  liable  for  rent  ac* 
crued  during  his  wife's  iife-time  on 
a  leafe  granted  to  her  dum/ola  and 
expired.  jo8 

So,  if  the  leafe  become  void  on  non* 
payment  debt  may  be  brought  for 
the  arrears.  ihid^ 

In  declaring  in  debt  for  rent  on  ^  de- 
mife by  deed,  entry,  and  occupa- 
tion need  not  be  fet  forth*        ibid. 

For  the  rent  is  due  by  the  leafe  or  con- 
tra£k,  not  by  the  occupation.  309 

But  vide  312,  313 

If  rent  be  referved  quarterly,  or  lialf- 
yearly  ,each  gale  is  a  diftin^debt.309 

In  declaring  for  which  the  plaintilf 
need  not  fiiew  how  the  former  quar- 
ter, &r.  was  fatisfied.  ibid. 

But  if  he  declare  for  part  of  the  gale 
of  rent  he  muft  ftiew.  how  the  re- 
mainder was  fatisfied.  ibuL 

Wherever  rent  is  referved  quarterly 
or  half-yearly,  the  declaration 
ftiould  ftate  when  it  was  due.  ibid. 

The  adion  will  not  lie  forhaJfa  year's 
rent,  if  the  rent  be  referved  annu- 
ally.      -  ibid. 

Of  the  adion  againft  the  lcfiee*s  devi. 
fee.  ibidm 

If  the  plaintiff  undertake  to  recite  a 
leafe,  any  mifrecital  is  fatal,  io 
what  cafe.  ibid. 

TheplaintiflT  muft  ihew  by  what  au- 
thority the  leafe  was  made,  in  what 
cafe.  ibid. 

The  venue  is  local  in  what  cafes* 

309,  310,  312 

In  what  cafes,  it  is  tranfitory.  309, 3  it 

Of  the  action  againft  an  executor  or 
adminiftrator.  310,  320 

HoW|  if  the  arrears  or  any  part  of 

them 
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them  were  incurred  in  the  life-time 

of  the  teftator  or  inttdsitt.  Fa^e  3 10 

How,  if  they  were  incurred  afterwards. 

The  plaintiff  may  declare  agai nil  the 
defendant  as  executor  without  fo 
naming  him  in  the  beginning  of  the 
declaration.  Hid, 

Evidence  of  a  devaJJavie.  ikid. 

An  executor  may  bring  debt  for  rent 
before  probate.  ihid^ 

But  be  cannot  declare  before  probace, 
or  an  exemplificauon,if  the  probate 
be  loft.  iild. 

An  admini&rator  cannot  bring  an  ac- 
tion till  adminiflration  granted. 

311 

Declarations  by  executors  and  admi- 
niftracors  fliould  be  in  the  detinet 
only.  ibid. 

Even  though  the  rent  be  referred  on 
a  leafe  to  commence  at  the  teftator's 
death.  ihid. 

In  an  action  by  an  executor  the  de- 
claration fliould  contain  what  aver- 
ment* iSid. 

How  if  the  action  be  by  an  admini- 
ft  rat  or.  ihid. 

An  executor  fliould  not  join  in  the 
fame  declaration  a  demand  by  hit 
teftator^  and  one  in  his  own  right 

ibid. 

In  debt  by  the  aflignee  of  the  rever- 
{lon  againft  the  leflee  for  rent,  all 
mefne  aflignments  muft  be  fet 
forth.  3 1 2 

For,  though  an  eflate  in  fee  Ample 
may  be  al  (edged  generally ,  the  com- 
mencement of  ail  other  eftatesmuft 
be  fliewn.  ibid. 

But  in  debt,  as  in  covenant,  for  rent 
by  the  lelTor  or  his  heir  againft  an 
aiiignee,  the  plaint! tf  need  not  fet 
out  all  mefne  alfiguments  down  to 
defendant.  ihid* 

He  only  need  fet  forth  the  original 
demife  to  the  leflee.  ibid. 

Neither  need  he  fet  out  the  inden- 
•ture.  308,  309,  31a 

Proof  of  poircilion  and  occupation 
will  be  uiflicient  to  charge  the  de- 
fendant. 312 

If,  however,  a  leafe  be  pleaded  as  an 
indenture,  it  muft  be  foalleclged.  16 

A  party  who  has  exe;uted  the  leafe 

.   cannot  prove  it*  ibid. 


It  muft  be  proved  by  the  fubfcribin^ 
wimefs.  Page  16 

If  the  declaration  b«  "  fiod  cmrn  demife 
fijfet^^  it  is  fuflicient.  ^  1 1 

Of  the  pleas  to  debt  for  rent  on  a  de- 
mife by  deed.  2I» 

Tfil  debet  may  be  pleaded  ibid^ 

For  the  fpecialty  is  but  matter  of  in- 
ducement, iiij^ 

Upon  nil  debits  the  plaintiffhadjudgl 
-ment  though  by  his  own  fliewin^ 
he  was  not  entitled  to  the  rent. 

For  he  might  releafe  the  furplus  and 
damages.  313 

Under  nil  debet^  if  the  declaratioa 
ftate  the  leafe  to  be  by  indenture, 
nil  habuii^  ^c.  cannot  be  given  in 
evidence.  3'3f3i4- 

But  if  the  defendant  plead  nil  habuit^ 
&c.  and  the  plaintiff  will  not  reiy 
on  the  eftoppel,  >ut  reply  habuitp 
the  jury  fliall  find  the  truth. 

'^^>  3i3»  3'4 
Or  the  plaintiff  may  demur,  for  the 

eftoppel  appears  on  record.        31^ 

Nil  habuit  faid  to  be  a  good  plea  on  a 
demife  by  deed  poll.  ^i* 

But  quare  whether  at  this  day  it  is 
good  in  any  cafe.  ibid^ 

For  the  tenant  fliall  not  impeach  his 
landlord's  title  in  an  adtion  for 
rent.  mj^ 

Neither  will  the  Court  try  a  title  in 
fuch  an  adion  '  /^;^. 

Acceptance  of  rent  dufc  at  the  laft  day 
of  payment  and  an  acquittance 
given,  difcharges  all  preceding  ar- 
rears, and  is  good  evidence  unider 
t b e  plea '  of  fr/7  debet,  a  1 4 

So,  a  releafe  or  payment  is  good  evi- 
dence under  "'levied  by  diflrefs^ 
and  fo  nil  debet "  though  no  diftrefs 
were  made.  ibid. 

The  plea  of  nil  debet  is  fupported  by 
any  thing  that  proves  the  debt  dif- 
charged.  ihid. 

Entry  and  expulflon  may  be  given  in 
evidence  under  nil  debet,    316,318 

If  the  leiTor  have  covenanted  to  re- 
pair, the  defendant  may  plead  to 
debt  for  rent  that  it  was  expended 
in  neceflary  repairs.  314 

But  he  muft  plead  it  fpecially.     ibid^ 

For  he  cannot  give  it  in  evidence  itn- 
dcr  the  p!ea  of  nil  debet.  ^^o 

So, 
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So»  where  an  exprefs  covenant  is  that 
the  leiTee  may  deduft  for  repairs,  he 
may  plead  it  in  bar  to  debt  for  rent, 

Fagt  314 

tkni  in  arren  is  a  good  plea  to  debt 
for  rent.  315 

Defendant  may  prove  that  nothing 
was  in  arrear  before  an  extent  by 
which  the  plaintiff's  land  was  deli- 
vered in  execution;  fo  that  he  may 
deny  the  validity  of  the  leafe.  ibid. 

Under  this  iiTue  payment  comes  in 
quefiion.  ihid^ 

A  note  of  hand  for  rent  arrear  is  no 
alteration  of  the  debt  till  payment 

31;,  498 

Neither  is  the  rent  extinguifhed  by 
the  acceptance  of  a  bond  for  it. 

315,  498 

Bat  it  would  be. extinguifhed  by  a 
judgment  on  the  bond*  498 

Fayment  at  or  after  the  day  may 
be  pleaded  alfo*  316 

A  fett-off  may  alfo  be  pleaded.      317 

Of  a  fett-off  being  pleaded  or  given 
in  evidence.  ilid. 

The  flatute  of  Limitations  does  not 
apply  to  debt  for  rent  on  a  leafe  by 
indenture.  1  Hid, 

The  defendant  may  plead  nctt  efi/ac^ 
turn.  314 

In  which  cafe  thepIaintifTmufi  prove 
what.  ibid. 

Under  fuch  plea  the  defendant  may 
give  in  evidence  any  thing  that 
proves  the  deed  to  be  avoided.   3 1 5 

If  the  defendant  in  (ids  that  the  leafe 
is  not  the  plaintiff's,  the  plaintiff 
mud  file w  what,  no,  318 

But  if  he  plead  rafure^/  non  eftfa^um, 
rafure  only  is  admiflible.  315 

The  ftatute  that  renders  leafes  to 
aliens  void  may  be  pleaded.       1 1  z 

Id  fuch  plea  what  mail  be  averred. 

ibid 

What  need  not  be  alledged.         ibid. 

If  one  lets  lands  to  me  by  deed  en- 
rolledy  unknown  to  roe,  I  may 
plead  ne  Uffa  Jkas.  1 67 

But  the  lefTor  is  efiopped  by  his  deed. 

ibid. 

Infancy  is  a  good  plea  according  to 
circumdances.  316 

Entry  and  evi^ion  of  the  whole  or 
any  part  of  the  premises  is  a  good 
plea  in  bar  to  this  adion.         3 1 5 


But  it  muff  be  a  tortious  entrjr  and 
expulfioDy  and  not  a  mere  tmpafs. 

Fo^^  315,316 

A  plea  prefcribing  to  h^ve  common 
for  beads  after  the  corn  is  reaped 
and  alledging  that  the  leffor  en- 
dofed  and  thereby  extinguifhed  the 
rent,  is  bad,  unlefs  it  alledge  that 
the  common  was  fown  with  corn, 
C5*r.  316 

The  plea  fhould  date  what.  ibid. 

£ntry  and  expulfion  may  either  be 
pleaded,  or  given  in  evidence  under 
nil  debet.  ibid. 

A  releafe  may  be  given  in  evidence 
under  any  general  iffue.  317 

A  releafe  of  aii  demands  operates  on 
rent  dae  at  the  time,  but  not  be- 
fore, it  becomes  due.  317 

Except  the  party  be  difcharged  by  a 
fpecial  rekafe.  31S 

In  debt  for  rent  by  hufband  and  wife, 
on  a  leafe  by  her  and  her  fird  huf- 
band,   what  may  be  pleaded. 

ihiJm 

In  debt  for  rent,  money  may  be  paid 
into  Court.  <  ibid. 

The  jury,  befides  finding  the  debt, 
fiiould  give  damages  for  the  deten- 
tion of  it.  306,  3x8 

The  plaintiff  may  have  a  verdid  for 
what  is  really  due,  though  more  be 
demanded.  318 

So,  if  he  demand  more  than  by  his 
own  ibewing  is  due,  he  may  on 
demurrer,  remit  the  overplus  and 
enter  judgment  for  the  reff. 

313,  318 

But  if  the  jury  find  part  to  be  due, 
they  mud  find  nil  debet  as  to  the 
reft.  319 

The  plaintiff  may  have  judgment 
againd  the  furvivor  of  two  defen- 
dants, if  one  die.  ibid* 

Of  debt  for  ufe  and  occupation,  3  28 

An  adion  of  debt  lies  alfo  where  the 
rent  accrues  under  a  demife  not  by 
deed,  as  under  a  writing  without 
deed  or  a  parol  demife.       27,  328 

It  will  lie  againd  an  alien.  zis 

Occupation  need  not  be  fliewn  in  the 
cafe  of  a  tenant  at  will.  309 

But  tenants  at  fufferance  were  not 
liable  to  this  action.  ibid. 

But  now  a  tenant  holding  orer  under 

ceruia 
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certain  circumftances,  is  liable  to 
debt,  for  what.  Page  329 

So,  a  tenant  after  notice  by  him  10 

quit)  is  liable  to  this  action.      319 

,  Debt  will  lie  for  ufe  and  occupation 

generally,    without    fetting    forth 

the  particulars  of  the  demiie.     330 

But  if  the  particulars  be  alledged  they 
muft  be  proved. 

Debt  againft  an  executor  mull  be  in 
the  detinet  bnly.  331 

An  adminiftrator  muft  be  charged  in 
lYit  debet  et  detinet^  irt   what  cafe. 

ibid. 

An  executor  (hould  bring  debt  in  the 
detinet  only.  ibiti. 

Of  the  pleas  to  debt  for  ufe  and  oc- 
cupation.  i^d. 

Non  dim'ijit  is  the  proper  plea.        ibid. 

Entry  and  cvidion  is  a  good  plea  to 
this  adipn,  but  they  muft  be  tor. 
tious.  ibid. 

Where  to  debt  for  rent  on  the  de- 
mife  of  three  rooms,  plea  that  the 
plaintiff  dcmifed  three  rooms  and 
another,  and  that  he  entered  into 
the  faid  other  room,  it  was  held 
bad,  becaufe  he  did  not  traverfc 
the  demifeof  the  three  rooms  only. 

ibid. 

Whether  infancy  be  a  good  plea,  ibid, 

A  fet-off  may  be  pleaded.  ibid. 

So,  a  tender  a^d  rcfufal.  ibid. 

So,  a  releafe.  ibid. 

The  ftatute  of  Limitations,  alfo,  is  a 
good  plea.  ihid. 

Such  plea  muft  conclude  with  a  ve- 
rification, tbid, 

in  debt  on  a  fimple  contraft,  as  this 
is,  the  plaintiff  may  recover  lefs 
than  demanded  by  his  writ.       ibid. 

Of  debt  on  bond  for  the  performance  of 
covenants,  2 1  q 

In  this  action  the  plaintiff  may  af- 
fign  as  many  breaches  as  he  pleafes. 

423 

But  the  breach  muft  be  as  particular 
as  the  covenant.  oin 

If  it  be  for  non-payment  of  rent,  a 
breach  cannot  be  affigncd  without 
(lie wing  a  demand.  ibid. 

Except  performance  be  pleaded,  ibid. 

But  to  •'  covenants  performed,"  a  re- 
plication of  non-payment  of  rent, 
without  fiating  a  demand|  is  good. 

ibids 


Where  performance  is  pleaded  and 
matter  ofexcufe  is  afterwards,  fee 
forth  in  the  rejoinder,  it  is  a  de- 
parture. Tage  3 19 

It  ihould  have  been  pleaded  in  bar. 

ibid^ 

So,  after  a  plea  of  covenants  per- 
formed a  demurrer  to  a  breach  of 
covenant  confeffes  the  breach  and 
contradi^s  the  plea.  ibid^ 

The  defendant  cannot  plead  nil  debet 
to  this  a^ion,  for  a  bond  acknow- 
ledges an  abfolute  debt.  313 

A  bond  for  the  performance  of  cove* 
nants  is  forfeited  by  breach  of  a 
covenant  in  law.  '228 

The  defendant  is  eftopped  to  fay  that 
he  had  not  any  thing  in  the  land 
demifed  by  certain  articles  declared 
on.  31Q 

Where  a  leflbr  who  had  covenanted 
to  grant  his  leffee  a  new  leafe  on 
furrender,  accepted  a  fine  of  the 
premifles,  it  was  a  breach.         158 

In  fuch  cafe,  in  debt  on  bond  for  the 
performance,  ^c,  the  leflce  need 
not  flie\V  that  he  offered  to  furrep- 
der.  ihid. 

See  AdminiftratOTS  and  Executors^  Ac^ 
cejitance^  JJfignmcnt^  Bondy  Contra^ 
Covenant^  Ejioji/iely  ^c, 

Declatation. 

Declarations  by  tenants  areadmiffibic 
evidence  after  their  deaths,  toftiew 
whether  a  piece  of  land  be  parcel 
or  not.  ^gg 

See  Pleadings  and  under  the  titles  tf  the 
refjte^ive  Anions* 

Dud. 

A  man  ftiall  not  be  permitted  to  dlf- 
pute  his  own  folemn  deed.  97 

Every  deed  fliall  be  taken  woftftrong- 
ly  againft  the  grantor.  426 

Whatever  is  by  deed  can  be  difcharg- 
ed  by  deed  only.  ^46,  326 

Xi^^^i  and  other  muniments  that  con- 
cern the  inheritance  belong  to  the 
heir.  •  a^^ 

Thofe  that  regard  chattel  intcrefts  be- 
long to  the  executor,  O/r.         ihid, 

U  u  Such 
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Such  aft  recoverable  by  aftion  of  de-  j 

tinuc,  if  withheld.  Page  279 

The  ads  of  a  corporation  mud  be  by 

deed.  70,  71,  402,  ^c, 

A  deed  may  be  pleaded  by  time  and 

accident  wiihoMX.  firpfert,  322 

A  deed  cannot-  bind  aliens  ormirried 

women,  infants,  Csfr.  iii 

Leafes  in  rcverfion  muft  be  by  deed, 

either  poll  or  indented*  1 34 

Of  eftoppels  by  indenture,  166,  313 
Covenant  lies  on  a  demife  by  deed, 

whether  by  indenture  or  deed-poll, 

319,418 
Every  deed  fhall  be  intended  to  be 

delivered  on  the  day  it  bears  date. 

14 
The  leafes  according  to  the  enabling 

itatute,  mud  be  by  indenture.  37 
A  deed  may  be  an  indenture  without 

words,  but  not  by  words  without 

indenting.  i^ 

AH  the  parts  of  an  indenture  make 

but  one  deed.  i&id. 

Of  d  Uafe  hy  deed'tnientid**  319,  324 
The  parts  of  fuch  leafe,  '       1 1 

Such  leafe  muft  be  writtexi  or  printed. 

Tormalities  requifite.  ibid. 

The  deed  is  a  complication  of  all  the 
covenants,  fo  that  by  changing  any 
it  remains  no  longer  the  fame  deed. 

326 

Itjnuft  be  damped.  29 

Though  executed  before  damped,  it 
is  good  and  may  be  offered  in  evi. 
dence.  ihul. 

The  indenture  or  deed  the  very 
cdfence  of  the  leafe,  in  what  cafe. 

109 

The  plaintiff  need  not  mention  it  in 
this  declaration,  in  what  cafe. 

84,  322 

When  the  leafe  is  pleaded  as  an  inden- 
ture, it  mud  be  fo  alledged.         16 

For  every  deed  pleaded  it  intended  a 
deed-poll,  unlefs  alledgedto  be  in- 
dented. 16.  167 

But  a  writing,  though  called  scriptum 
Mgatorium,  may  be  intended  an 
indenture,  in  what  cafe.  ^         134 

An  indenture  concludes  all  parties  to 
it,  if  it  be  fealed. 

x^,  164,  167,  169,  192,  418 

For  it  is  the  fealing  and  delivery  of 


the  indenture  as  his  deed,  that  binds 
the  leifee.  Page  167 

Therefore,  where  the  defendant  has 
never  fealed  the  indenture  he  can* 
not  be  fued  in  an  zBxQn  of  cove« 
nant.  418 

So,  a  leafe  by  joint-tenants  by  deed  in- 
dented enures  to  him  only  to  whom 
it  is  made,  if  but  one  rent  be  re* 
ferved  thereby.  loj 

If  a  copyhold  be  demifed  by  inden- 
ture indead   of  by  copy,  the  cuf- 

,  torn  not  dedroyed  thereby,  in  what 
cafe.  8; 

Of  a  leafe  indented  by  tenants  in 
common.  xo( 

Of  a  Uafe  by  deed^/iolU  16 

A  deed-poll  is  what*  16 

It  is  the  fole  deed  of  him  that  makes  it. 

A  leafe  by  deed -poll  binds  the  IclTor 
as  much  as  if  it  were  by  indenture. 

167 

Therefore  it  may  operate  by  way  of 
efloppd.  ibid. 

Every  deed  pleaded  is  intended  a 
deed-poll  unlefs  alledged  to  be  in- 
dented. 16, 167 

The  leflee  need  not  mention  the  deed 
in  his  declaration.  84 

Leafe  by  deed-poll  by  joint-tenants 
referving  one  rent  enures  only  to 
him  who  made  ir.  103 

A  leafe  of  a  reverfionarv  intered  mud 
be  made  by  deed-poll  or  indenture. 

164 

^/7  habuit,  ^c.  was  held  to  be  a  good 
plea  on  demife  by  a  deed-poll. 

sn 

See  Covenant y  Debty  DeUvay^  Efto/k^el^ 
Indenture^  Lcaje^  Seal^  Stamps^ 

Delivery. 

Delivery  of  the  leafe  by  ^he  parties 
or  their  attornies  is  requifite  to 
make  it  valid.  14 

But  almod  any  manifedation  of  their 
intentioA  to  deliver  will  (viBceJbgd. 

Every  deed  is  intended  to  bexlelivered 
on  the  day  it  bears  date,   ibid*  133 

If  the  date  be  falfe  or  impoifible,  the 
delivery  afcertains  the  time.  14,  132 

Operation  of  a  fecond  delivery  to  re- 
medy a  defeftive  delivery  of  a  con- 
firmation of  a  leafe.  80 

A  leafe 
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A  leafe  for  a  thoufand  fears  is  ttade 
,  perfe6k  by  delivery  of  the  leafe. 

Page  139 
A  re-delivery  without  a  re-execution 

is  tantamount  to  a  new  grant.    174 
What  a£ts  amount  to  a  re-delivery. 

ibuL 
Delivery,  though  efiential  to^  a  deed, 

is  never  averred.  419 

See  Years. 

Demand. 

An  actual  demand  muft  be  made  of 
the  rent  in  order  to  take  advant^ige 
of  a  condition  of  non-paymenr. 

246,  249,  390^  476 

For  the  lefTor  cauinot  enter  until  he 
has  made  a  legal  demand.         246 

If  he  die  before  he  do  it,  his  heir 
cannot  take  advantage  of  the 
breach* ,  Hid. 

Without  a  demand,  the  entry  would 
be  tortious,  and  trefpafs  would  lie. 

ibid. 

But  it  is  otherwife  if  the  power  of  re- 
entry be  given  without  further  de- 
mand. Hid,  414 

Rent  is  demand abie»  at  what  time.  296 

Difference  in  refpeft  to  a  demand, 
between  a  condition  and  a  limita* 
tion,  247 

The  king's  grantee  of  a  reverHon 
muft  make  a  demand.  ibid, 

Refpeding  a  condition  of  re-entry  a 
demand  of  rent  muft  be  made  in 
fa£t  and  fo  averred  in  pleading. 

249 

A  demand  is  alfo  neceflary  in  cafe  of 
a  nomine  ficerug.  236,  250,  477 

But  if  omitted  to  be  laid  is  cured  by 
a  verdidi,  in  what  cafe.  4*^7 

If  a  power  be  to  diflrain,  the  rent 
may  be  demanded  at  any  time  af- 
ter it  is  due.  250 

Where,  in  debt,  an  entire  demand  tor 
a  rent  is  made,  but  an  a£lion  does 
not  lie  for  fo  much,  the  furplus 
may  ht  releafcd  and  judgment  tak^ 
en  for  the  refidue.  318 

A  notice  in  writing  is  a  fufficient  de- 
mand in  an  action  for  double  value 
for  holding  over.  330 

A  denial  of  a  demand,  in  what  cafe 
a  departure  from  the  plea.        319 

A  demand  is  unneceifary  in  order  to 


recover  in  ejedment  under  ftat.  4. 
G.  2.  where  half  a  year's  rent  is  in 
arrear,  i^c.  Page  ^lo 

Unlefs  the  leafe  fpecifies  that  a  de- 
mand fhould  be  made.  414 

A  demand  before  the  removal  of  goods 
mod  be  made,  to  entitle  the  landt 
lord  to  an  adion  againft  the  (heriff 
under  flat.  8.  jinn.  c.  14.  450 

A  demand  and  refufal  will  fupport  an 
action  of  trover.  $o{ 

Adiilrei&for  rent,  ornotice of fuch 
difirefs,  is  itfelf  a  demand,  246, 476 

Form  of  a  demand  of  rent.  $62 

See  Condition^  Covenant^  Dift^efs^  Eje^* 
ment.  Entry ^  Fwrfeiture^  Notice^  Cs/f  • 

Denizen* 

Who  is  fuch.  11 J 

He  may  take  lands  by  purchafe  or  de- 

vife.  ibid. 

Except  from  the  crown*  ibid. 

Therefore,   he  may  be  a  leffor  or 

Icflee.  ibid. 

But  he  cannot  take  by  inheritance. 

ibtd^ 
Neither  can  be  fit  in  parliament  or  in 

council.  ,  ibid. 

Departure. 

A  denial  of  a  demand  of  rent  is  a  de- 
parture from  a  plea  of  performance 
to  debt  on  bond,  for  breach  of  co- 
venants. 319 

A  plea  that  a  thing  was  affixed  to  the 
freehold,  a  departure  from  the  de- 
claration treating  the  thing  as  a 
chattel,  in  what  cafe.  482 

See  Replevin^ 

Detinue. 

An  a^kion  of  detinue  or  trover  lies 
to  recover  goods  leafed  with  a  houie 
or  apartments.  1 16,  187,  241 

Unlefs  a  fchedule  thereof  be  madef, 
in  which  cafe  covenant  lies  alfo. 

116,  187,  241 

Detinue  lies  for  ^eeds  concerning  the 
inheritance.  '^7^t  459 

Detinue  differs  from  replevin  in  the 

foundation  of  the  a^ion.         4^7 

U  a  a  Where 
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Where  replevin  will  not  lie,  detinue 
will.  .    ,  P^z^  459 

Determination* 

Though  the  eftate  determine  between 

a  diftrefs  for  rent  and  an  avowry, 

the  avowry  (ball  be  as  if  the  eftate 

continued.  47S 

Of  debt  for  rent  where  the  leafe  is 

determined.  308 

A  diArefs  for  rent  may  be  made  after 

-  the  leafe  is  determined.  297 

See  Ccntrady  EmbUments^   Years^  t^c* 

DevaflaviL 

Ztt  Adminlfiratorst  ^c» 

Devife. 
» 

A  man  may  devife  ail  his  lands,  tene« 
mentSy  and  hereditaments,  rever- 
fions  and   renr.ainders.  277 

So,  he  may  devife  a  rent.  ihid. 

So,  an  intereft  though  it  be  in  con* 
tingency.  ibid, 

A  devifee  is  an  affignee  in  law,  and 
is  liable  lo  what  covenants.      ibid. 

So,  he  may  maintain  covenant,  in 
what  caies.  278 

A  devife  to  a  perfon  at  guardian, 
gives  him  an  authority  and  not  an 
intereft.  109 

A  devifee  may  diftrain  for  rent  if  the 
land  be  charged  with  a  diftrefs.  286 

A  devifee  may  maintain  debt  for  his 
ihare  of  a  rent  devifed  to  him  and 
others.  307 

In  debt  for  rent  againft  the  leftee's 
devifee,  the  plaintiff  muft  fliew 
what.  309 

The  devifte  of  a  term  of  years  may 

.  maintain  ejeflment  to  recover  the 

term  demifed.  347 

He  muft  Ibew  what.  ibid, 

Sut  the  devifee  of  a  freehold  may 
{naintain  ejectment  immediatelv. 

ibid, 

llefpe^ing  ejedments  by  devifees  or 

their  heir.  385 

JDi/claimer. 

To  trefpafs  ^itare  tlavfum  frtgit^  a 
difclaimer,  tenderof  amends,  Ci^r. 
may  be  pleaded,  503 


\ 


If  a  tenant  do  any  a^  difclaiming  to 
hold  of  his  landlord,  he  incurs  a 
forfeiture,  in  what  cafe.  Page  160 

Such  an  ad  renders  a  notice  to  quit 
unneceftary.  182 

See  Fvrfeitwre^  Notice^  Replevin^  Tref" 

Difcharge, 

A  legal  difcharge  is  an  anfwer  to  an 
a6tion  of  ajfumpfit,  336 

Such  difcharge  may  be  either  pleaded 
or  given  in  evidence  in  that  a6^ion» 

ibid. 

But  fuch  ufually  are  pleaded.       ihid, 

A  releafe  oi  all  covenants  is  a  good 
difcharge  of  a  covenant  not  brok- 
en. 3*7 

But  a. party  muft  be  difcbarged  by  as 
high  an  authority  at  the  inftru- 
ment  whereby  he  is  charged.     246 

Therefore,  a  difcharge  pleaded  to  an 
adtion  of  covenant  muft  be  pleaded 
to  be  by  deed.  327 

See  Exiingui/hment^  tdc* 

Difpqfition. 

See  BarM^  Feme^covertf  tsTr , 

Diflrefs. 

A  Didrefs,  what.  284 

Confidered  merely  as  a  pledge.    288 
This  remedy  lies,  in  what  cafes. 

11'^^  284. 
It  lies  for  any  kind  of  rent  arrear. 

So,  for  cattle  damage-featant  290,510 
Of  this  remedy  iox  rtnx,  284 

Rent  refer ved  immediately  on  a  leafe 
to  commence  infuturo  may  be  dif- 
trained  for.  19; 

Who  may  diftrain.  285 

Who  cannot  diftrain.  ibid. 

Rent  referved   on   a  leafe  under  a 
power  is  diftrainable  for  by  the  re- 
mainder-man. '     66 
The  reverfioner  cannot  diftrain  for  a 
rent  iftuing  out  of  an  incorporeal 
hereditament.  28$ 
Except  in  the  cafe  of  the  king,  ibid. 
So,  when  there  is  no  place  where  the 
diftrefs  can  be  taken.               /^'V. 

u 
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If  the  leiTee  aflSgn  his  term  he  cannot 
didrain  without  an  exprefs  power 
refer  vcd.  Pa^i  196 

The  affignee  cannot  diftrain,  in  what 
cafe.  285 

^  devifee  may  difirain,  in  what  cafe. 

286 

^he  law  gives  a  diftrefs,    ih  what 
cafes.  284,  285,  286 

^^hcrc  no  reverfionary  intereft  is,  no 
,  dilh-efs  can  be  made.         28^,  286 

But  the  remedy  is  by  aftion  on  the 
.contra£^.  28$,  286 

For  arrearages  of  rent  cannot  be  dif- 
trained  for,  if  the  rent  be  granted 
over.  286 

The  landlord  has  a  power  of  diftrefs ; 
by  relation  to  his  tenant's  firft  en- 
try, in  what  cafe*  ilfid* 

One  joint-tenant  may  diArain  alone. 

287 

A  tenant  in  common  may  diftrain  af- 
ter notice  to  the  tenant  not  to  pay 
the  whole  rent  to  his  companion. 

The,  executors,  t^c.  of  tenants  in  fee, 
fee.tail,  or  for  term  of  life,  may  dif- 
train for  rent.  124,  287 

So,  a  huiband  feifed  in  right  of  his 
wife.  124,  271,  287 

So,  a  tenant  for  another's  life.      287 

The  ftatute  that  gives  a  power  of  dif- 
trefs to  tenant  for  life,  is  a  reme- 
dial.law.  288 

The  execator  of  a  Icflbr  for  years  is 
within  its  conftru6tion.  ih'd. 

But  the  executor  of  the  grantee  of 
a  rent-charge  for  years  if  he  fo 
long  live,  is  not.  i^id. 

Neither  is  a  conufee  of  a  judgment 
extended.  ihid. 

If  a  perfon  diftrains  as  executor  or 
adminiftrator,  he  mud  bring  him- 
felf  within  the  ilatute.  480 

The  diftreis  can  onW  be  made  on  the 
tenant  in  whofe  hands  the  lands 
are  chargeable,  or  fome  perfon 
claiming  under  him.  iiiJ. 

The  ilaru(e  gives  no  remedy  where 
the  tedator  htmfelf  ha^  difpenfed 
with  the  arrearages,  or  had  not  a 
remedy  when  he  died.  ihU, 

It  docs  not  extend  to  >:opy hold-rents 

28P' 

An  annuitant  may  difirain  for  rent 


though  the  term  1)e  vtfied  Inbim* 
felf  to  secure  the  payment. 

The  legal  title  to  the  rent  being  in  a 
mortgagee,  he  may  diftraio,  in  what 
cafe.  174,  ^85. 

A  bailiff  may  be  appointed  to  dif* 
trjiin  without  deed.  ^ 

A  receiver  appointed  by  the  Court  of 
Chancery  may  diftrain,  in  what 
cafe.  i&86 

He  muft  diftrain*  in  the  name  of 
the  party  having  the  right  to  dil^ 
train.  287. 

One  may  diftrain  cattle  wi;hout  anj 
exprefs  authority,  and  the  fubfe. 
quent  alTent  Hiall  be  retrofpe^ive. 

What  things  are  diHrainable.        s8B 

A  diftrefs  being  but  a  pled^^e,  nothing 

can   be  diftrained  unlels  it  be  !«• 

t  u  rnable  in  Jjucie,  sbS^ 

Therefore  things  not  to  be  identi&ed 

arenot  diftrainable.t  ibUL 

Neither  are  animals/ivvr  naturte^  un- 

iefs  reclaimed.  29;,  45! 

All  chattels  perfonal  are  diftrainabl^ 

with  certain  exceptions.  289 

Grain    is    diftrainable    whether   ia 

fii eaves  or  gro\«'ing.  ibid^ 

It  muft  be  taken  to  a  barn  either  om 

thepremifles,  or  as  near  aii  may  be« 

Hid. 
It  muft  alfo  be  appratfed,  and,  ihid^ 
Notice  given  to  the  tenant.  iUL, 
Who  may  tender  the  rent  and  cofts. 

ihii. 

Fixtures  cannot  be  diftraioed.      29^ 

Nor  can  any  thing  favouring  of  t^ 

realty.  294 

A  temporary  removed  wiU  not  deftrojr 

the  privilege.  Uii» 

Therefore,  a  Smith's  anvil,  or  a  mill 

(lone  is  not  diftrainable.  ibidm 

The  tools  of  a  mis*s  trade  cannot  he 

diftrained.  29^^ 

Unlefs  no  other  diftrefs  be  on  the 

premifTes.  lii/. 

So  it  is  by  ftatute  with  reQ>ed  t» 

beafts  of  the  plough.  ibid^ 

Except  for  damage- fea  fa  nt. 

290,  29ft,  29{»  29S 
Inana^ion  on  the  (latute,  it  need 
not  be  ftiewn  that  a  fufficient  dif- 
trefs be  on  the  premilTes*  290 

The 


ty^ 
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The  role  exeinptins  tools,  t^c,  only 

applies  to  diftreu  for  rent. 

Page  zqo 
All  things  on  the  premifiesare  liable 

to  a  diftrefs  for  rent.  291 

Except  they  belong  to  third  perfons 

and  are  connected  with  trade.  UU. 
A  chariot  ftanding  at  a  livery  ftabl» 

is  liable  to  diftrefs.  Hi  J, 

fiat  a  horfe  carrying  yarn  to  a  wea« 

ver,  or  com  to  market^  is  not  dif- 

trainable.  iSiJ, 

Neither  is  the  article  itfelf.         ihU. 
Nor  can  a  horfe  that  I  am  riding  be 

difirained  /W. 

For  it  is  in  ufe  at  the  time.  iSiJ, 

Sut  wearing  apparel  taken  off^  though 

§or  repole,  is  diftrainable,         294 
Goods  in  the  pofleffion  of  a  connmon 

carrier  are  not  diftrainable.      %gi 
BoaAs  that  come  on  the  land  by  the 

owner's  negligence  are  liable  to 

dtftrefs  for  rent.  292 

lot  where  they  come  on  the  land  from 

snfufiicicncy  of  fences^  they  are  not 

Kable.  69,  29a,  293 

Vnlefs,  they  have  been  kvant  (st  cwcA" 

Mtf  and  notice  has  been  given^  C^r. 

Except  in  a  particular  cafe.  292 

Bcails  are  not  exempted  bccaufe  they 
are  on  the  way  to  market.        ibiJ. 

It  is  advifeable  therefore,  to  drive 
cattle  to  a  public  inn.  ihJ, 

For  if  they  be  within  the  premiiTes 
of  the  inn  they  are  proteaed.  293 

Wiiether  grounds  belonging  to  an 
inn  be  part  of  fuch  premifles.  iiid. 

The  privilege  extends  to  temporary 
gnefls  only.  /iiW. 

The  goods  of  a  tenant  are  liable  for  a 
year'i  rent,  notwithftanding  out- 
lawry in  a  civil  fuit.  291, 451 

But  goods  in  cuftody  of  the  law  are 
not  diftrainable*  294 

Therefore,  things  difirained  damaffc- 
fealant  are  not  diftrainable  for 
rent.  iM. 

Neither  are  goods  fold  under  an  exe^ 
cution,  but  not  removed  off  the 
premifles*  M^, 

But  by  ftatnte,  the  goods  muft  not  be 
removed  till  a  year's  rent  be  paid, 
elfe  the  flieriff  is  liable.  449 

The  ifiuing  a  commiffion  of  bankrupt 


does  not  affed  the  landlord's  right 
t<](  diftrain  while  the  goods  remain 
•n  the  premifles.  Pag^  274,  29$ 
But  if  he  negled  to  diftrain  till  a  fale, 
he  can  only  come  in  ykr#  rafd. 

An  extent  however  takes  place  of  a 
landlord's  claim.  295,  4$r 

How  if  a  replevin  come  after  goods 
are  fold  under  an  execution.     29  j 

Emblements  or  corn  fevered  and  re- 
maining on  theground,are  diftrain* 
able,  in  what  cafe.  22^  295 

Things  wherein  a  man  cannot  have  a 
valuable  property  cannot  be  dif- 
trained.  295 

But  animalsy«r^  nature  arc  diftraina* 
ble,  if  they  be  reclaimed.  29^9  458 

Of  the  time,  place^  and  manner,  of 
diftraining  for  rent.  29^ 

A  diftrefs  for  rent  cannot  be  made  in 
the  night.  ihtJ» 

The  diftreis  muft  be  made  for  rent  in 
arrear.  ibid. 

But  a  cuftom  or  fpecial  agreement 
knay  alter  the -rule  of  law.        ibi^. 

A  diftrefs  muft  not  be  made  after  a 
tender  of  payment.  Hid. 

A  diftrefs  for  rent  may  be  made  after 
the  leafe  has  determined.  297 

S09  by  particular  cuftom^  it  may  be 
made  more  than  (ix  months  after  a 
leafe  has  expired.  iSid. 

A  private  perion cannot  dtftrainbeaftt 
off  his  own  land,  or  on  the  high 
road.  ibiJ» 

But  the  lord  may  diftrain  off  his  land, 
in  what  cafe.  298 

A  diftrefs  on  one  part  of  the  premiFes 
is  good  only  for  one  rent.        ibid/. 

Therefore,  there  muft  be  as  many  dif- 
treffes,  as  there  are  demifes.     ibiJ. 

But  in  cafe  of  lands  in  different  coun* 
ties  under  one  demiCe  and  at  one 
rent,  one  diftrefs  11  fufficient.  ibtd^ 

Chafing  a  diftrefs  over  is  a  continu- 
ance of  the  taking.  298,  301 

Unlefs  the  counties  do  not  adjoin. 

ibiii. 

Of  diftraining  where  goods  are  dan* 
deftinely  removed  off  the  premif- 
fes.  298, 452 

Penalty  attaching  on  the  party  aiding 
fuch  fraudulent  removal    298,4^3 

The  hndlord  may  take  or  feiae  tJ^e 

goods. 
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'  goods,  or  break  open  doors,  ftfc.  in 
w  hat  cafes.  Pagt  308, 4^  $ 

Seizure  of  fome  goods  as  a  diurefs,  a 
good  feisnre  ot  ail.  099, 565 

Diftrefies  ought  not  Co  be  cxceffive. 

If  the  diftrefs  be  inadequate  to  pay- 
inent  of  the  rent,  the  Undlord  may 


diilrain  afain. 


Otherwtfe,  If  a  fufficient  diftrefs  be 
on  the  premifl^s.  ihid» 

So,  one  who  has  an  entire  duty  fliall 
not  fplit  the  fuin  and  make  more 
than  one  diftrefs.       299,  477,  478 

Except  indeed  he  miftake  the  value  of 
the  goods  ieized.  299 

For  an  exceflive  diftrefs  a  man  is  not 
liable  to  a  criminal  profecution.300 

Neither  can  a  general  a^ion  of  tref- 
pafs  be  maintained.  300,  306 

But  the  remedy  is  by  fpeclal  adion 
on  the  cafe  on  the  ftat.  of  Mar/- 
bridge*  300 

Even  that  cannot  be  reforted  to  if  a 
remedy  lie  at  common  law.       300 

If  a  diftrefs  be  made  for  rent  where 
more  is  due,  double  the  value,  l^c. 
may  be  recovered  by  trefpafs  or 
cafe.  300,  305,  497 

A  note  of  hand  for  rent  arrear,  adif. 
charge  or  not,  in  what  cafe. 

315,  498 

A  bond  does  not  extinguifti  a  debt 
for  rent.  "      315,  498 

But  a  judgment  obtained  upon  it  does 

ihid, 

Trefpafs  lies  for  an  u  nfounded  diftrefs 
in  any  other  cafe.  498 

If  a  diftrefs  be  made  without  caufe, 
the  owner  may  refcue  the  diftrefs. 

300,  30a 

Except  it  be  impounded.  thid. 

How  a  diftrefs  is  to  be  ufed  300 

Notice  of  the  diftrefs  and  wherefore 
taken  is  to  be  given  to  the  owner. 

ibid. 

The  diftrefs,  if  a  living  chattel,  muft 
be  impounded.  tbid. 

It  muft  not  be  driven  out  of  the  hun- 
dred, t^e.  except  to  a  pound  vvnt 
within  the  ftiire.  ibid. 

Neither  muft  it  be  driven  above  three 
miles  off.  301 

Nor  impounded  in  feveral  places./^/W. 

On  pain  of  what  forfeiture,         ibid. 


Neither  muft  mi»re  than  Mk*  pence 
be  taken  for  impounding.  P^  301 

The  penalty  of  the  ftatute  is  refera^ 
ble  to  the  offence,  not  to  the  party. 

ibid* 

Therefore  one  forfeiture  is  fufficient 
for  one  olfence,  though  more  thaa 
one  perfon  be  concerned. 

The  pound-keeper  it  not  liable  to 
creipafs  for  receiving  a  diftrefs, 
though  the  taking  be  tortious,  ibidm 

For  he  cannot  let  go  cattle  once  im- 
pounded without  a  replevin  or 
confent.  Hid, 

The  party  who  brings  the  diftrefs  is 
reiponfible.  ibid*, 

But  it  the  pound* keeper  exceed  his 
duty  he  is  implicated.  ibid.'^ 

If  the  pound  be  broken,  who  muft 
bring  the  a£iion.  ^ibid* 

If  the  diftrefs  be  put  in  a  private 

pound,    the  diftrainer  muft  f^ed 

•  them.  %o% 

If  they  die  he  is  anfwerable  for  them. 

Dead  chattels,  however,  muft  be  put 
in  a  pottttd  covert  within  what  dif« 
tance*  ibid. 

If  damaged  or  ftolen,  the  diftrainer 
fliall  anfwer  for  them.  ibid. 

Now,  by  ftatute,  the  diftrainer  may 
fecure  any  kind  of  diftrefs  on  the 
moft  convenient  part  of  the  pre- 
mises and  may  appraife,  &r.  ibid. 

The  diftrainer  cannot  work  or  ufe  the 
diftrefs.  '    ibid. 

The  owner  may  make  profit  of  it* 

30a 

Milch  kine  however  may  be  milked 
by  the  diftrainer.  30^ 

If  the  diftrefs  die,  the  diftrainer  may 
either  diftrain  again,  or  bring  tref* 
pafs  J02,  470 

If  the  pound  be  broken,  thediftrain« 
er  may  retake  the  diftrefs  wherever 
he  finds  them. 

A  refcous,  what.  302,  303,  5 1 1 

Remedies  for  pound-breach  and  ref- 
cous 305 

If  the  diftrefs  be  for  rent,  the  pany 
aggrieved  fliall  recover  treble  da- 
mages and  cofts  againft  the  offen- 
der. 303 

Or  againft  the  owner^  if  the  goods 
come  to  his  ufe.  303 

tenant 
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Trebledamages  being  given^th^cofts 
fiiail  be  trebled  of  conrfe.  Page  303 

On  adifirefs  beingtakeii  for  renc»  the 
feoant  or  owner  mufi  replevy  in 
£ye  days  after  notice  having  been 
given  lum.  303 

Bile,  the  diflratner  may,  with  the 
flieflff^  t^c.  caufe  the  goods  to  be 
appralfed  and  fold  33 

Tl^  overplus  of  the  produce  of  fuch 
fale  to  be  left  with  the  (heriff  for 
the  owner^s  yfe.  304 

The  notice  of  fuch  diftrefs  need  not 
fiate  when  the  rent  became  due. 

ibid. 

The  di drainer  cannot  be. one  of  the 
appraifers.  304 

If  the  landlord  fail  to  remove  the 
goods  within  five  days,  he  is  a  tref- 
paller.  ibid. 

Bat  as  the  five  days  include  the  day 
of  falcy  the  goods  may  be  removed 
on  the  fixth  day.  ibiJ. 

Notice  to  the  ownfer  is  fufficient,  as 
againd  him.  ibid. 

Except  a  replevin  has  been  (bed,  in 
which  cale  perfonal  notice  to  the 

*  tenant  is  neceiTary.  ibid. 
The  appraifers  need  be  fworn  by  the 

•  confiable  of  the    hundred    only. 

ibid: 

Trover  will  not  lie  for  goods  fold  be- 
fore the  hvz  days  are  expired.     305 

But  the  adHon  (hould  be  fpecially  for 
the  irregularity.  ibid. 

An  irregularity  in  the  procefs  does 
not  now  make  the  party  atrefpaifer 
mb  initio,  304,   506 

But  the  perfon  grieved  may  recover  a 
fattsfadion  either  by  trefpafs  or 
cafe.  309,  506 

Unlefs  tender  of  aweiids  have  been 
made.  ibid. 

In  fuch  aftion,  the  defendant  may 
plead  the  general  iiTue  and  give 
the  fpecial  matter  in  evidence.  305 

But  under  the  general  iflue,  the  land- 
lord can  only  jullify  a^s  done  as 
landlord.  ibid.. 

He  cannot  juftify  expulfion.        ibid. 

Therefore,  where  he  turned  the  te- 
nant's family  out  of  poifeifion  and 
kept  the  premifles,  &r.  he  was 
held  to  be  liable  to  trefpals.      5  06 


Sot  if  the  goods  remain  beyond  th^ 
fi^rt  days  he  cannot  judify  entering 
the  houfe  to  remove  them.  Page  305 

But  muft  in  the  one  cafe  plead  a  li- 
cence, and  in  the  other  libermmtene* 
mentum.  30^ 

A  diflrefs  for  a  long  ar  rear  of  a  rent- 
charge  is  relieved  againftinequity^ 

.,  in  what  cafe.  S93 

Three  joint  lefiees  are  liable  for  goods 
dillrained  on  the  premifies  of  one 
of  them  to .  whom  the  others  had 
ailigned  their  intereft^  in  what  cafe* 

305 

For  the  value  of  goods  returned  by  the 
diilrainer  00  a  promife  to  pay  the 
rent,  he  cannot  maintain  indeb. 
a£um0ty  though  the  promife  be  not 
performed.  ibid, 

A  diftrefs  for  rent  after  a  forfeiture 
affirms  the  lefTee  to  have  lawful 
pofleflion.  248 

So,  a/  didrefs  for  rent  after  the  ex* 
piration  of  a  notice  to  quit  is  a 
waiver  of  the  notice.  ^48,  297,  ^39 

A  party  may  dillrain  for  rent,  though 
he  has  taken  a  note  of  hand  for  it 
and  given  a  receipt,  for  till  it  be 
paid,    it  does  not  alter  the  debt. 

So,  the  acceptance  of  a  bond  for 
rent  does  not  excinguifli  it.      ibid. 

Difference  between  a  remedy  by  re- 
entry or  a  nomine  peena  and  by  dif- 
trefs  for  non-payment  of  rent. 

246,  250 

Notice  of  a  diflrefs  may  be  abandoned 
and  avowry  be  for  a  different  tiu'ng. 

456,  501 

A  difirefs  and  fale  ordered  by  aS  of 
parliament  is  in  the  nature  of  an 
execution.  460 

Of  the  plea  of  "  levied  by  diftrefs.'* 

3*4 
Of  a  diftrefs  for  a  poors-rate.        533 

The  manner  in  which  a  diftrefs  fliould 

be  made.  563 

See  Demand^  Notice^  Pogrs^Rate^  Ycars^ 

Dower. 
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See  Way. 

Ecclefidjlical  Per/on  s. 

Might  Icafeby  the  common  law  with- 
out  limitation.  Pa£f  74 

Of  their  power  to  dcmifc  by  the  En- 
abling flacQte.  7S 

The  ftatute  is  relaxed  in   refpcft  to 
the  furrcndcr  of  the  old  leafe.  Hi  J, 

So,  perhaps  with  rcfpcft  to  the  re- 
fcrvaiion  of  rent.  /^/W- 

Who  are  reftraincd  by  the  difabling 
flatute.  '^''^• 

Of  exceptions  to  the  ftatute.        ihie/. 

Ecclefiaftical  perfons  may  now  grant 
leafe Sy  under  what  regulations.   76 

Of  college  leafes.  77 

Leafes  by  beneficed  cltrgymen  re- 
trained, in  what  cafes.  i6i4/. 

Of  non-refidence.  i^'V. 

Remarks  on  thercftraining  ftatutcs.  78 

Farfons  might  leafe  at  common  law, 
in  what  manner.  ihiJ. 

Such  leafes  are  now  void,  though  they 
be  confirmed.  i^'ff* 

A  grant  to  build,  no  alienation,  in 
what  cafe.  i^'V/. 

Where  a  corporation  folc  has  not  the 
fee  the  patron's  confirmation  is 
neceQary.  «^'V. 

O  therwifc,  where  it  has.  ^"^/V/. 

In  cafe  of  a  donative,  the  patron's 
confirmation  is  fufficient.  79 

Except  there  be  a  lord  paramount.  i6. 

The  patron  may  confirm,  in  what 
manner.  /^'V. 

Of  the  duration  of  fuch  leafes.     i^/V/. 

The  patrons  confirmation  has  regard 
to  the  duration  of  the  cflate.  79, 80 

Confirmation  good,  if  made  in  the 
life-time  of  the  parties.         80,  81 

As,  if  nude  during  the  leflbr's  m- 
cumbency.  80 

Leafe  in  what  cafe  good  by  eftoppel 
as  it  were.  81 

Aflignees  of  the  rcvcrfion  ihall  enjoy 
the  rent  during  the  term,  in  what 
cafe.  195 

A  rc6tor  may  fell  timber  for  the  re- 
pair of  the  parfonage  houfe  and 
chancel.  216 

.He  may  cut  down  underwood  for  any 


purpofe,  if  fuch  be  the  cuftom  of 
the  country.  Page  216 

But  if  he  grobs  it  up  it  is  wafte.    iiid» 

He  may  cut  down  timber  to  repair  old 
pews  belonginir  to  the  reAory.  i^//. 

Heis  alfo  entitled  to  botes  to  repair,  i^. 

A  neixr  member  of  an  ecclefiaflical 
body  entitled  to  his  ihare  of  a  finCf 
in  tvhat  cafe.  235 

A  bond  or  covenant  to  make  a  leafe 
within  a  city  or  town,  by  an  cccleli- 
aftical  perfon,    may    be  enforced. 

76 

An  eje6^ment  will  lie  for  a  church 
or  chapel.  350,  354 

So,  it  lay  at  common  law  for  a  re6lory. 

Ejectment  for  <*  a  certain  place  called 
the  vcftry."  3^0 

[  Where  the  action  is  to  recover  a  houfe 
built  on  the  prebendal  fcite,  what 
will  be  prefumed,  383 

See  Churchy  Confirmatiw^  Ejc3ment^ 
Tithci. 

EjeBmenU 


Hiftory  of  the  a^ion.  338 

Definition  of  it.  342,  361,  384 

The  ancient  pra6)ice.  3^8 

The  modern  praftice.  340,  355 

Ic  lies  in  what  cafes,  and  of  the  pro- 
ceedings at  common  law. 

337»  349>  3S? 
VVlio  may  have  the  aftion.  34^ 

'  Foireflion   gives   a   good   title   till   a 

better  be  Qicwn.  i^/V. 

To  eftabliih  which  better  title,  the 
party  mud  have  a  right  of  cirfry, 

ibid. 

Before  enrolment  -the  aflignees  of  a 
bankrupt  have  no  legal  title,  and 
therefore  cannot  bring  an  eje6t- 
ment.  342,  38} 

Where  a  perfon  has  no  right  of  entry, 
he  cannot  maintain  ejtrdment.  34.'% 

If  tennnt  in  tail  works  a  difcontinu* 
ance,his  iflbe  cannot  bring  an  eject- 
ment, for  they  cannot  enter,    ibid. 

A  wife  and  her  heir  may  fupport  the 
a^ ion ,  i n  w hat  c  afe .  ibid. 

The  heir  of  the  hulband  may  enter 
and  have  ejedtmenr,  after  the  death 
of  the  wife  who  aliened  laiuls  com- 
ing from  the  hufbaud.  3^3 
Xx     .  iJy 
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By  iltttme,  no  pcrfon  (hall  make  entry 
into  lands,  but  within  twenty 
years  after  his  right  (hall  accrue. 

Pfg^  343 

The  poffeffion  rouft  be  aftual,  not 
implied.  »i'V. 

The  confcflion  of  leafc,  entry  and 
oufier,  to  a  former  ejcAmcnt  does 
not  fave  the  running  of  the  ftatute, 
ia  what  cafe.  344 

Unirttcrupied  poffcffion  for  twenty 
years  is  a  good  title  in  itfelf  for  a 
plaintiff  in  this  action.  i^id. 

The  pofftffion  muft  be  an  advcrfe  one. 

Hid, 

What  is  fo  deemed.  344»  345 

Where  two  are  in  poflcflion  the  law 

will  adjudge  it  ia  him  that  has  the 

,  right.  34S 

Acceptance  of  rent  no  waiver  of  a 

fight  of  entry,  in  what  cafe,  ibid, 
A£kual  poffeffiqn  will  be  prefumed,  in 
,    what  cafes.  i^id. 

In  ejectment  the  entry  of  one  tenant 

in  common  Ihall  be  good  for  all. 

ibid. 
For  where  two  claim  by  the  fame  title 

an  adverfe  pofieffion  ihall  not  in 

general  be  prefumed.         345,  346 

So,  where  one  claimsunder  or  through 

.     the  other.  34^ 

•K  leffor  of  a  plaintiff  may  recover  a 

'^  reverdooary  intereft fubjed  tp  wbft. 

ihid, 
Hufband  and  wife  may  join  in  a  Icafe, 

without  faying  thai  it  was  by  deed. 

ibid, 

A  mortgagee  may  maintain  this  a£^ion 
to  obtain  poiTciCoa of  the  mortgaged 
premiflcs.  ioid, 

Note  a  diftin£lion.  ihid. 

The  tenant's  poiTcffion  how  far  pro- 
tected where  lands  are  let  for  years 
and  afterwards  mortgaged.  ^  347 
•The  mortgagee  may  recoirer  without 
notice  to  the  tenant,  ia  what  cafe. 

Hid, 

Theaflignee  of  a  mortgagee's  affignee 
may  maintain  ejeSment  for  the 
mortgaged  premises.  Hid, 

A  fccond  mortgagee  may  recover,  in 
what  Cafe.  ihid, 

Tbe  devifce  of  a  term  of  years  may 
maintaiii  this  action  to  recover  the 
term  devifed.  ^id. 


But  he  muft  ihew  the  aflent  of  the  eit 
ecu  tor.  Page  347 

Which  may  be  fufliciently  done, 
how,  ihid, 

Ifadevife  he  of  a  freehold,  the  de« 
vifee  may  enter  immediately,  and^ 
without  any  poflefEon,  bring  his 
eje^mctit.  ihid» 

Tenant  by  elegit  may  maintain  this 
a£tion  for  lands  returned  by  the  iu« 
quifition.  ihid» 

So,  the  conufee  of  a  Itatate  merchant. 

ibid. 

The  afUgnees  of  a  bankrupt  may 
maintain  the  adlion  after  enrolment 
of  the  afSgnment  for  a  term  of  years 
of  lands  which  belonged  to  che 
bankrupt.  iM, 

The  aiSgnment  only  operates  on  lands 
in  the  bankrupt's  poiTeifion  at  the 
time  it  was  made.  348 

A  fale  by  the  commifTioners  of  a 
bankrupt  bars  an  intail,  in  what 
cafe.  ibid. 

The  grantee  of  a  rent-charge  may 
maintain  an  ejectment,  in  what  cafe. 

ibid. 

The  committee  of  a  lunatic  may 
bring  ejeClmtnt  in  the  vizmt  of  the 
lunatic.  ibiti. 

An  infant  may  maintain  this  a^ion. 

ibid. 
Exetutors  mtiy  maintain  the  adioj^ 

in  what  cafes.  ibid. 

An  adminifiratormay  bring  the a^ion, 

in  what  cafes.  ibid* 

A  corporation  aggregate,  or  fole,  may 

mam  tain  an  ejedmeiit,  In  whaccafes. 

ibij. 
A  copyholder  ejefled  by  his  lord  may 

bring  this  a6tron  againfl  him.    349 
A  copyholder's  lefT^e  may  bring  eje^* 

ment  on  a  leafeof  fhorter  duration 

than  licenfed.  361 

A  widow  entitled  to  free  bench  may 

maintain  ejectment.  349 

But  no  complete  tide  vefty  in  a  furren- 

deree  till  admittance.  ibid. 

Of  a  copyholder  •  fnrrendering  to  bis 

covenantee's  aflignee.  361 

Admittance  fl>all  relate  to  the  time 

of  the  furrender.  349 

An  alien  cannot  maintain  an  ejed* 

ment.  34S 

An  ejeftment  will  not  lie  j6r  tba; 

of 
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bf  which  the  iherifFcsnnot  deliver 

poitefNon.      ^  ^^J'^349 

^hcivfore  it  will  not  lie  for  incorpo- 

real  hereditaments^  ibid. 

But  it  lies  for  common  appendant 

or  appurtenant.  350 

It  will  alfo  lie  for  tithes.  tiid. 

It  will  lie  by  the  ownei*  of  the  foil  for 

land  fubjet^  to  a  right  of  way  over 

itoroihereafement.  ihid* 

But  the  land  ihall  be  recovered  fubjedt 

to  the  eafement.  ibid. 

If  for  a  water^courfe,  ^c,  it  fliould 

be  for  '*  fo  much  land  covered  with 

"  water."  115,  350 

If  for  a  manor,  it  fliould  exprefs  the. 

number  of  acres.  3J0 

It  will  lie  for  a  church,  or  for  a  chapel, 

which  muit  be  demanded  by  the 

name  of  a  melTuage.  3^0,  354 

An  eje^meut  lay  ai  common  law  fdr 

a  reftory.  354 

Eje^ment  for  •*  a  certain  place  called 

the  veftry  in  Z)."  good.  350 

Thii  adton  lies  for  an  orchard,  ibid. 
So,  for  a  liable,  and  a  cottage,  ibii. 
It  will  not  lie  for  a   clofe;  oor  for  a 

piece  of  land.  ibid. 

Nor  for  a  part  of  a  clofe,  t^c.  351 
For  the  nature  of  the  land  (hould  be 

expreiTed.  ibid. 

But  for  a  clofe  called  D*  containing 

three    acres '  of   land,    held    well 

enough.  ibid. 

For  '^  land**  fignifies  arable  land,  ibid 
£je£tmcnt  for  "  a  mcfluage  w  tene- 
ment'* bad.  ibid. 
An  ejeftment  for  "  a  melTuage  and 

teaeoient**  good.  39a 

So,    for  «•  a   mcffuagc  or  tenement 

called,  G/f.'*  ibid. 

tut  ejeftmeiU  for  a  teoement  only  is 

bad.  351 

EjcAinent  for  "  a  melfuage  or  burgage 
•in  i/.*'  is  good.  352 

So,  for  a  houfe,  if  it  be  demanded 
by  the  name  of  a  m«:fluage.      ibid. 

So,  for  a  part  of  a  houfe.  ibid. 

But  if  for  a  kitcben,it  is  bad  for  un- 
certainty, ibid. 

The  rule  relative  to  defcription  is 
now  however  much  relaxed,    iiid, 

JKven  formerly  ejedment  would  lie 
for  a  hop-yard.  353 


So,  for  an  alder-car.  Pdge  353 

So,  ior  cacde- gates.  ibid. 

So,  for  fifty  acres  of  furze  and  heath*' 

ibid. 

So,  for  bog  or  for  mountain  or  for  ai 
quarter  of  land  in /rc/^</.  -       ibid. 

It  will  lie  for  ten  a*  i.es  of  wood  and 
ten  of  pnderwood.  ibid. 

Bispetitufh  no  objedion  in  an  eje£t* 
ment.  ibid. 

Whether  it  will  lie  for  a  fUhery-  394 

It  lies  for  a  boilcry  of  fait.  ibiJ. 

It  lies  for  the  firll  crop,  or  for  herbage. 

ibid^ 

So,  for  hay.grafs  and  after-math  of 
meadow.  ibid. 

So^  for  a  £heep.wa1k.  ibid. 

But  it  s*ill  not  lie  for  pannage,     ibid. 

Qi  ejectment  for  a  crofc  and  an  acre  of 
meadow.  3^3 

The  a<^ion  will  not  lie  for  encroach- 
ments on  the  wade  made  by  tde 
tenant.  354 

The  lellbr  fliall  not  be  allowed  to 
claim  a  pan  endofed  upon, in  what 
cafe.  35  c 

Ot'  ejeQment  tvbcre  the  tinaat  is  in  fuf'^ 
/cfion.  356 

The  proceedings -are  in  K.  B.  by  biU 
or  by  original.  ibid. 

In  C  P.  always  by  original.  ibid. 

The  declaration  and  notice  are  the 
fird  procefs.  ibid. 

The  venue  mud  be  laid  in  the  county 
where  the  lands  lie.  ibid. 

The  plaintiff  muft  recover  by  the 
ftrengihof  hisown  title, and  there- 
fore mud  diew  a  good  and  fub(i((- 
ing  one  at  the  time  of  the  ejectment 
brought.  356,  382,  384 

The  demife  is  mere  matter  ofform, 
it  does'  not  exid.  361 

The  demife  mud  be  laid  after  the 
tivie  accrues.  357,  3^ 

But  a  day  certain  need  not  t>e  men- 
rioned.  ibid. 

In  cjeAment  on  the  demife  of  an  heir 
by  defcent^a  demife  laid  on  the  day 
the  ancednr  died  was  held  well 
after  verdid.  ^  3f7 

For  as  to  the  fraftion  of  a  day,  a 
^Aion  in  law  may  heal,  but  fliall 
not  hurt.  ibid* 

So,  whjere  rjc6lineat  was  brotig)it  on 
Xa  a  ohe 
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the  demife  of  8  pofihiimous  Ton.    1 

The  pjaintifF  is  not  obliged  to  mak^ 
an  adual  entry.  355 

Except  where  the  aftion  is  brought  to 
avoid  a  fine.  358 

The  declaration  (hoiild  (late  theeje^- 
mcnt  to  have  been  done  fubfequent 
to  the  dilte  of  the  fuppofed  ieafe 
made  to  him  bv  the  leflbr  of  the 
plaintifr.  357 

It  ihould  alfo  (late  the  nature  and 
quantity  of  the  land.         351,  3;ji 

But  the  plaintitF  may  declare  for  any 
indeterminate  quantity.  55;  8 

For  he  fhall  recover  according  to  the 
quantity  to  which  he  proves  title. 

Bot  though  part  may  be  recovered  on 
a  demand  for  the  whole,  the  re- 
verfe  will  not  hold.  3^9 

Fpr  he  cannot  recover  more  than  be 
goes  for  in  his  declaration*      ihid. 

As  to  the  plaintiff's  title,  he  (hall  re- 
cover according  to  what  it  really  is. 

Where  the  title  is  in  feveral  perfons, 
it  is  ufual  to  declare,  how.      ihid. 

If  the  declaration  (lates  the  demife  to 
the  plaintiff  to  be  of  more  leObrs 

.  than  ODCy  what  muft  be  made  to 
appear.  360 

An  ejedment  cannot  be  maintained 
on  a  joint  Ieafe  by  tenants  in  com- 
mon, ibid. 

But  joint-tenants  may  join  in  a  Ieafe 
to  try  the  title.  ihid. 

Whether  coparceners  are  in  the  fame 
predicament.  ibid. 

Where  theleilbr  of  the  plaintiff  claims 
by  Ieafe  under  a  copyholder  or  by 

.  licenfe  of  the  lord,  he  muft  (hew 
what.  ibid. 

Of  the  fervice  of  the  declaration..  362 

The  declaration  muft  be  perfonally 

ferved  upon  the  tenant.  ibid. 

But  if  the  tenant  cannot  be  found, 

fervice  on  his  wife,  or  child^  or 

fervanty  will  t)C  good.  ibid. 

If  on  a  fervanr,  it  mttuld  be  made  to 
appear  that  he  or  his  wife  was  aware 
of  it.  Hid. 

.If  the  tenant  abfcond,  the  declaration 
ihould  befervedi  how*      3621  363 


Rules  of  the  Court  to  make  a  fer« 
vice  good,  will  be  granted  retro- 
f peftivcly.  Page  363' 

What  fervice  will  be  deemed  by  the 
Court  to  be  good  ibid. 

As,  where  a  fervant  is  ordered  not  to 
take  in  any  papers  ibid. 

So,  tender  of  the  declaration  and 
reading  the  fervice  aloud  ibid. 

The  Court  ads  difcretionally  in  this 
matter.  364 

A  fervice  of  declaration  on  church- 
wardens and  overfcerf,  in  whatcafe 
good.  ibid. 

In  eje£lment  for  a  chapel,  what  fer- 
vice is  deemed  good.  ibid. 

Of  fervice  in  cafe  of  a  lunatic 

If  there  be  feveral  tenants  in  pofTef- 
(lon,  how  fervice  mufl  be.         ibid. 

Of  the  affidavit  of  fervice.  ibid. 

What  affidavit  mud  be  made  by  the 
perfon  who  fervtd  the  declaration 
in  cje6lment.  ibid. 

The  affidavit  bad  for  uncertainty,  in 
what  cafes.  364, 365 

One  affidavit  fufficient  where  feveral 
tenants  have  been  ferved  with  co* 
pies  of  a  declaration,  in  what  cafe. 

Of  moving  for  judgnient  againfl  the 
cafual  ejector.  ibid. 

When  the  motion  (hould  be  made  in 
^     town  caufes  AT.  B.  ibid. 

When  in  C.  P.  366 

When  in  country  caufes.  ibid. 

Where  any  thing  is  out  of  the  com- 
mon way,  it  (hould  be  mentioned 
to  the  Court.  365 

If  the  affidavit  bedefedive,  the  Courc 
ofK,  B,  permits  a  foppJemeutal  af- 

•    fi davit  to  be  filed.  ibid. 

Judgment  will  be  fet  alide,  in  what 
cafe.  ibidm 

In  K.  B,  the  clerk  of  the  rales  is  to 
keep  a  book  for  the  entry  of  all 
rules  delivered  out  in  ejedment.366 

The  entry  to  fpecify  what.  ibid. 

The  rule  for  judgiAent  mud  be  drawn 
up  and  taken  away,  within  what 
time.  ibid. 

By  ftatute  the  tenant  mud  give  notice 
to  his  landlord  of  any  ejectment  be- 
ing delivered,  under  forfeiture  of 
threeyearsimproved  rent.  330,  366 

The 
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The  flatute  extends  only  to  cafes 
where  eje^ments  are  brought  in- 
con/iilent  with  the  landlord's  title. 

Page  367 

A  tenant  to  a  mortgagor  not  within 
the  A6V,  in  what  cafe.  iiiJ, 

A  tenant  not  giving  notice  to'his  land* 
lord»compelied  to  pay  cofts,  in  what 
cafe.  UU. 

Or  the  landlord  may  fuperfede  the 
proceedings,  in  what  cafe.        i^/V. 

Who  may  defend  the  a<ftion.        i^iJ^ 

The  tenant  in  pofleifion  muft  apply 
to  the  Court  to  be  permitted  to  be 
made  defendant  in  room  of  the  ca* 
fuai  ejeftor.  iSi^, 

Which  is  granted  on  condition  that 
he  confels  Jeafe,  entry  sind  oufter. 

Whereby  a£lual  entry  or  z  real  leafe 

.    is  fupplied.  356 

By  the  common  law,  no  perfon  was 

permitted  to  defend,  unlefs  he  were 

tenant  and  had  been  in  podcffion 

and  receipt  of  rent.  367 

Neither  could  the  landlord,  without 

joining  with  the  ceuant.  enter  into 

*  the  common  rale.  i6id. 
To  remedy  which,  the  Court  is  now 

impowered  to  permit  the  landlord 
to  make  himfelf  defendant,  iu  what 
manner.  i^jV. 

The  landlord's  right  -  to  be  made 
defendant  is  optional  in  him,  for 
the  Court  cannot  compel  him.  368 

The  Court  cannot  admit  any  one  but 
the  landlord  to  defend  inflead  of 
the  tenant.  iiid 

Such  landlord  however  nee(l  not  be 
the  actual  landlord,  but  it  is  fuffi- 
cient  if  he  have  an  interelt  only  in 
the  land.  OflJ. 

A  purchafer,  therefore,  of  a  reverfion 

•  lb  held,  in  what  cafe  iijii. 
So,  a  mortgagee  out  of  poifeflion  has 

been  held  to  be  a  landlord  within 
thedatute,  in  what  cafe.  j^iii. 

Bo,  one  in  the  fituation  of  immediate 
heir  to  the  perfon  laft  feifed,  or  in 
the  relation  of  remainder-man  un* 
der  the  fame  title  as  the  original 
landlord,  may  defend  as  landlord. 

SOf  an  hetr,  who  bad  never  been  in 
polTcl&oni  /say  defend  as  landlord. 

369*] 


So,  the  heir  and  remainder-man  nn* 
der  the  fame  title.  Page  369 

So,  a  devifee  in  trnfl.  Uijm 

But  z  dtv'ihe  (eefiui  que  truft)  out  of 
pofTcfiion,  is  not  deemed  a  landlord 
within  the  meaning  of  the  A£t.  368 

How  it  is,  if  one  claiming  as  heir  td 
a  copyhold,  ^nd  the  lord  who 
claims  by  efcheat,  apply  to  be  ad« 
mitted  defendant.  '  369 

When  the  landlord  is  permitted  to 
defend  witnout  the  tenant,  judg- 
ment is  always  firft  figned  againft 
the  cafual  eje6tor.  i^id. 

Of  the  time  at  which  the  landlord  may 
be  admitted  defendant.  i^id. 

If  judgment  be  iisned,  it  is  too  late 
for  the  landlord  to  be  made  defen« 
dant*  370 

Except  it  be  figned  in  confequence 
of  the  tenant  not  giving  nocice.i^/V« 

But  the  Court  will  not  endure  that  a 
leifee  defend  alone  againft  his  land- 
lord, or  thofe  who  claim  under 
him,  on  a  fuppofed  defed  of  title. 

ibid. 

If  the  perfon  who  wiihes  to  defend  be 
neither  tenant  nor  actual  lahdlord, 
but  has  feme  intereft  to  fuftain,  he 
mud  move  ihe  Court.  ibid» 

The  tenant's  confent  is  not  necelTary 
in  fuch  cafe*  ibid. 

If  a  material  witnefs  for  the  defen* 
dant  be  aifo  made  a  defendant,  he 
ihouid  lee  judgment  go  by  default. 

ibid^ 

How,  if  he  confi^nt  that  a  verdi^  be 
given  again  ft  hiiD.  ihid. 

Of  the  confolidation  rule«  ibid. 

Tile  Court  will  not  join  feveral  defen- 
dants in  one  declaration*  if  they 
are  feverally  concerned  in  intereft, 
but  the  plaintiff  muft  deliver  feve- 
ral declarations  to  each  of  them. 

ibid* 

But  where  feveral  ejedments  are 
brought  for.  the  fame  premifles 
upon  the  fame  demife,  the  anions 
may  be  confoiidatej.  ibid. 

Of  the  appearance,  371 

The  appearance  therefore  may  be 
either  by  the  tenant  himfelf,  or  it 
may  be  by  the  tenant  and  landlord 
jointly,  or  if  the  tenant  refufes,  it 
may  be  by  the  landlord  alone,  ibid. 

The  appearance,  hgw  effefied,     ibid* 
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Ad  attmrocf  caonot  by  order  of  the 
landlord  appear  for  the  tenant. 

The  appearance  (tiould  be  entered  of 
the  term  meattoned  in  the  notice. 

ikd. 

Of  the  common^  or  confent  rule. 

ibid. 

How  to  be  made*  ihid. 

The  purport  and  efFcft  of  it.  jyxj  372 

The  confeiEon  of  leafe,  entry,  and 
oufter,  is  fuAcient  to  bar  a  nonfuit 
lor  irant  of  proof  of  aAual  oufter. 

372 

Except  the  aftion  be  brought  to  a- 
votd  a  fine.  iUd. 

An  attachment  lies  for  non-perfont>- 
ance  of  the  cofnmon  rule.        ihid. 

If  there  be  feteral  perfons  who  claim 
title^  the  rule  may  be  drawn  either 
generally  or  fpecially.  ibid. 

The  tenant's  attorney  mud  deliver  a 
note  in  writing  to  the  pUintifPs  at- 
torney,  dating  the  qnantity  for 
which  the  tenant  defends,  in  what 
cafe.  ibid. 

Kotwithflanding  that  the  defendant 
has  entered  into  the  confent  rule, 
the  leffor  muft  prove  the  defendant 
to  be  in  poiTeiiion,  if  the  defendant 
conteft  his  poiTeifion.  373 

But  now  the  practice  is  to  infert  in  the 
niargifi  of  the  confent  rule  the  pre- 
miffo  to  be  defended,  Ha       ibid. 

How>  when  the  appearaace  is  for 
part.  ibid. 

The  defendant's  attorney  ought  pro- 
perly to  give  notice  to  the  plain- 
tiff's attorney  what  thepremiffes 
are.  ibid. 

Of  amending  the  declaration.       361 

A  declaration  cannot  be  amended  be- 
fore appearance,  ibid. 

It  can  then  only  be  amended  in  fo/m, 
not  in  matter  of  fubftance.      ibid. 

But  amendments  arc  now  carried  fur- 
ther  than  formerly.  ibid. 

Therefore,  if  the  demife  be  wrongly 
laid,  it  m^y  be  amended.         itid. 

So,  where  the  term  had  expired,  or 
wasltkely  toexptre,before  trial,  ibid. 

But  if  the  fault  ^  to  the  title,  or  is 
in  the  procefs,  it  »  not  amendable. 

ibid 

Yet  an  amendment  has  been  made  in 


the  parcels  and  the  name  of  tht 
plaintiff,  for  that  of  the  defendant. 

Page  36t 

Proceedings,  in  what  cafe  flayed.  373 

Where  th«  leflbr  of  the  plaintiff  il 
unknown  to  the  defendant.      iiid. 

In  ejectment  by  a  mortgagee,  pro^ 
ceediogs  will  be  flayed  00  payment 
of  principal,  intereft,  and  coils* 

ibidk 

Such  was  the  cafe,  though  it  was  ob» 
j^ed  that  the  defendant  had  s« 
greed  to  convey  the  equity  of  re« 
demption  to  the  plainciflF.  374 

If  a  doubt  Occur  as  to  the  amount  of 
what  is  dliC|  the  Court  does  what. 

tb^d. 

But  the  mortgagor  was  not  relieved 
by  the  Court,  where  he  had  agreed 
to  convey  the  equity  of  redennp- 
tion*  to  rhfc  mortgagee.  374 

All  jufl  allowances  and  dedudions 
will  be  made.  374 

Therefore,  where  the  mortgagee  has 
laid  out  money  in  repairs  he  will  be 
allowed  it.  ihii. 

But  where  there  are  two  mortgagees 
the  Court  will  not  (lay  proceedings 
unlefs  hoth  be  dtfcharged.       ibtd. 

Whether  the  mortgagor  will  be  re- 
lieved merely  by  paying  off  Ibe 
mongage,  if  there  be  other  liens 
on  theellatc  undifcharced.       y\% 

The  pradice  now  is  to  (lay  proceed- 
ings by  fummons  before  a  judge. 

ibid. 

Of  (laying  proceedings  where  an  in- 
fant is  the  le(ror  of  the  plaintiff. 

375»  37« 
Where  the  lefTor  oi  the  plaintiff  dies. 

ibid. 
Where  the  defendant  refides  abroad. 

ibidm 
Proceedings  ftayed  till  the  cofis  of  a 
former  cjeAment  be  paid.         376 
Though  fuch  adion  was  between  the 
Withers  of  the  parties.  ibid, 

^f  the  plea  and  iflue.  ibii. 

Whatever  bars  the  plaintilTs  right  of 
entry,  bars  his  tide.  ibid. 

The  defendant  need  not  plead  the  (la- 
tute  of  limitations,  for  every  pUin- 
tilf  mu(l  (hew  a  right  of  poifeiBon 
as  well  as  of  property*  ikidm 

A  fine  and  aoa-claiosi  or  1  difcent 

caft 
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cafi  which  tops  ieotry,  are  fbod 
pica*.  rage  377 

Soy  accord  and  fatisfaCtton  Is  a  good 
plea,  fi/V. 

So,  by  the  Courf  s  perpiIffioD^th^  de> 
fendant  may  plead  to  its  jurifdic- 
tioo.  itiii, 

Antientdemefoe,  tberefore,  muft  be 
pleaded,  and  in  what  manner. 

Jn  every  fucli  plea,  the  defendant 
inuft  fhew  another  jarifdifkion. 

378 
I'leas  however,  either  in  bar  or  a« 

batement,  are  now  feldom  plead* 

cd.  •  sdiJ. 

f'or  the  defendant  Is  generally  bound 
by  the  confent  rule  to  plead  the 
general  iiTue  of  not  guilty.        iW. 

^at  a  re£lor  was  permitted  to  plead 
fpecially.  iiiJ^ 

The  pra^ice  refpe^ling  the  plea  of  the 
general  ifl'ue.  iltJ, 

Anew  declaratif>n  ihould  be  delivered 
to  a  tenant  who  neglects  to  appear 
before  a  plea  La  form  can  be  requi- 
red. 379 

Where  midake  of  a  name  was  in  the 
body  of  a  plea,  it  is  not  a  nullity 
that  renders  a  judgment  figned  rc« 
gular.  Uiii. 

A  new  defendant  in  ejc6lment  may 
give  a  rule  to  reply  i^nd  ttw  /m.  the 
plaiutiif.  s6id, 

Refpeaihg  the  iflue.  i^iV. 

iiow  if  the  plaintiff,  after  ilTue  and 
before  trial,  enter  into  part  of  the 
premilTes*  i^id, 

Qf  the  death  of  the  plaintiff,  or  de< 
fendant.  i^/V. 

7he  plaintiff's  d^ath  ihall  x^ot  abate 
the  a^ion.  i^iJ, 

So  the  death  of  the  leffor,  though  he 
be  only  tenant  for  life,  is  no  abate- 
ment, i^id. 

|f  one  of  feveral  defendants  die  after 
iffue,  it  ihould  be  fuggeftedon  the 
roll  before  trial|  and  a  venire  a- 
warded.  i^iJ. 

If  either  party  die  after  commence* 
ment  of  the  affiles,  but  before  tri 
a).  |8o 

Of  tip  evidence.  ilid. 

The  plaintiff  mui^  recover  by  the 


flrength  of  his  own  titl^;  he  muft 
therefore  prove  fcifin  within  twen- 
ty years  in  himfelf  or  his  anceftors. 

Page  376 

Or  feifin  in  a  third  perfon,  of  a  par- 
ticular eftate  in  the  ian^  an4  his. 
own  claim  within  twenty  years  af« 
ter  the  reverfion  accrued.        iSJi. 

Or  that  he  was  an  infant  i^e.       Hut. 

In  this  adtion  the  legal  title  muft  prcr 
vail.  356,  380,  3Sa 

There  is  no  difference  between  an 
ejectment  brought  by  a  truftee  a* 
gainft  his  cfftui  que  truft^  anti  anjr 
other  perfon.  380 

Though  the  defendant  have  no  title 
in  himfelf,if  he  prove  a  title  in  ano* 
^her,  it  will  be  iufficlen^.         ibid. 

Therefore,  he  may  (hew  that  bisland^o 
lord's  title  is  extin^.  ihid. 

But  when  he  would  prove  .a  title  out 
of  th<p  leffor,  it  muft  be  a  fubfiftinf 
one.  ihid. 

Under  an  ancient  leafe,  poffeifioa 
within  twenty  years  muft  be  proved, 

ibid. 

So^  of  payment  of  tntereft  on  a  mart* 
gage  deed  within  the  fame  time. 

ibid. 

The  true  qneftion  in  an  ejedment  \\ 
who  has  the  pofieiibry  right.      381 

Of  the  tenaot*s  title  accruing  prior  to 
that  of  the  leifor  of  the  plaintiff*, 

ibid. 

So,a  fatisiied  term  may  be  prefumed  i« 
be  furrendered.  ihid^ 

Of  an  unfatisiied  term.  ibid 

But  the  plaintiff  (hall  not  be  tionfuit* 
ed  by  a  term  out  landing  in  his  own 
truftee.    .  ibid. 

Or  by  an  old  fatisfied  mortgage  being 
fet  up.  ibid. 

Or  a  legal  term  created  for  a  particu- 
lar purpofe.  ^  ihid» 

The  rule  in  thefe  cafes.        381,  38a 

If  a  truft  be  doubtful  a  Court  of  law 
will  not  decide  upon  it  in  an  ejed. 
ment,  38f 

Of  a  title  in  third  perfons.  38% 

Tlie  title  of  the  firft  mortgagee  not 
evidence,  in  what  cafe.  ibid. 

The  furrcndcror  conGdcred  as  a  rnif- 
tee  far  the  Surrenderee,  in  what 
caft,  383 

Except  ioau 
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Exceptioof  occur  to  the  rule  that  the 

plaintiff     muft    recover    by     the 

*  ftrength  of  {lis  own  title.  Page  383 

Every  thing  necefTary  to  ellabiini  a 
complete  title  mufi  be  proved,  ibid, 

ThercJore  in  eje&ment  for  a  rc^ory, 
the  plaintiff  mail  prove  what.  ibid. 

Jfi  fpecial  conveyance  muft  be  proved 
by  the  a$gnee«  of  a  bankrupt,  in 
what  cafe.  ibid. 

Of  the  dodlrine  of  prefumptton.   384 

Keafonable  prefumption  will  be  ad- 
mitted  in  favour  oi  a  title.      ,    383 

How»  if  the  leflbr  claim  as  heir.    384 

Affignment  will  be  prefumed  in  cafe 
of  a  long  leafc.  ibid 

The  ward  or  place  mentioned  in  the 
declaration  is  material.  ibid, 

But  a  good  and  fubfifting  leafe  at  the 
time  will  fupport  the  declaration. 

385. 

The  tenancy  muft  be  determined  be- 
fore  the  day  of  demife  mentioned 
in  the  declaiation.  ibid. 

Of  notices  to  quit.        385,  176,  ^c 

An  infant  bringing  the  adion  on 
coming  of  age  muft  give  a  notice  to 
quit  though  a  former  ejectment  has 
been  brought  on  his  depnife.      iBx 

Ad  ejeAment  is  a  poflirflbry  action 
wherein  almofi  all  cities  to  land  are 
tried.  385 

In  an  ejeAment  by  the  heir  at  law, 
what  muft  be  proved.  285 

Of  the  a^ion  by  oragainft  devifces  or 

their  heirs.  3^S>  3^^ 

Marriage  how  proveable.  386 

Of  the  aftion  by  a  guardian  in  foe 

cage.  ibid. 

■.  tenant  by  elegit,  ibid. 

-I  conufee  of  a  ftatute 

merchant.  ibid. 

In  ejeftment  for  a  copyhold  on  a  for- 

feiture,  what  muft  be  proved.  387 
The  recital  of  a  will  good  evidence  of 

a  devife,  in  what  cafe.  387 

Of  the  afiion  againft  public  truftees 

who  have  exceeded  their  power.387 
Of  wttneffes  in  this  aaion.  387,  388 
The  tenant  cannot  prove  his  own  pof. 

feffion.  3^^ 

The  landlord  admiffible  to  prove, the 

terms  of  his  own  demife,  in  what 

cafe.  ibid, 

Peclarations  by  tenants  admiflible  af- 


ter their  death,  for  what  purf»ofes. 

Page  388 
A  grantee  may  prove  the  execution  of 

the  deed  to  himfelf,  if  he  be  but  a 

bare  truftee.  Hid* 

An  heir  apparent  may  fpeak    to  the 

title  of  the  land.     '  ibidm 

So,  may  a  tenant  in  tail.  Hid. 

But  in  neither  cale  can  the  reoiain- 

der-man  be  a  witnefs.  ibid* 

An  executor  mav  be  a  witnefs,  if  hp 

have  not  the  uirplufage.  ihid^ 

In  what  cafes  he  isacompetent  wit- 

nefs.       '  iSiJ. 

The  vendor  of  an  eftate  niay  prove  the 

vendee's  title,  in  what  cafe.      ^89 
Huiband  and  wife  cannot  in  any  civil 

cale  be  admitted  either  for  or  againft 

the  other.  tSid* 

The  hand  writing  of  an  inftrument 

may  be  fpoken  to  as  to  whether  it 

be  genuine  or  imitated,  by  whom* 

ibid. 
Of  the  objedkion  to   a  witnefs  on  the 

gro u nd  of  bei  ng  i  n  tereft ed .      ibui. 
Of  the  objetStion  to  the  competency  of 

a  witnefs.  ibid. 

Such  objedtion  ftiould  be  made  at  the 

trial.  ibid* 

An  old  terrier  or  iurvey  of  a  manor 

it  admiflible  evidence,in  what  cafes. 

389,  390 
Where  fuch  furvef  is  of  a  private 

nature.  390 

Court-rolls  how  far  evidence.  xW. 
Pariih  books  how  far  evidence.  ibU, 
The  landlord  muft  demand  the  rent 

in  order  to  recover  on  a  right  o£ 

re-entry  for  non-payment.        iM, 
The  defendant  in  this  adion  is  entitled 

to  the  general  reply,  in  what  cafe. 

ihid. 
Of  the  verdi£t.  ibid. 

The  plaintiff  (hall  recover  according 
to  the  title  that  he  makes    out. 

39o»  391 

Even  though  it  vary  with  the  decla- 
ration. 39^ 

Therefore  he  may  recover  thoujih  his 
true  title  for  fewer  years  than  the 
demife  on  which  hejdeclares,   391 

So,  thougli  the  declaration  goes  for 
feveral  things  and  there  is  a  general 
vcrdift.  ^  ibid' 

So,  thougli  the  declaration  be  bad  in 

parr, 
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piiti  the  nmatndei;  (hall  be  reco. 

vcred.  J^^gf  $91 

Words  rejefted  at  farplofagei  in  what 

cafe.  fM. 

la  a  recoTer7  6f  land  all  ereftions  are 

coikiprUed.  iM. 

Exception  to  the  rule.  tSsJ. 

A  verdift  cures  a  dtMt  in  fetting  out 

Ibe  title.  Oid. 

But  k  does  not  cure  a  defieAire  title. 

After  verdid  the  Court  will  overlook 
a  derical  oiiftifce.  iM 

A  dtftiaftioo  at  to  amendments,  itiii. 

Of  theiudgtnent  in  ejeftmeot.      499 

It  IS  ror  recovenr  of  the  pofifeffion 
without  prejudice  to   the  right. 

39a,  407 

He  who  enters  under  it  can  only  be 
poflefled  according  to  right. 

39a 

Where  the  plaintifF  declares  for  an 

entirely  but  recovers  a  moiety,  he 

muft  have  judgment  for  the  whole. 

But  he  siuft  take  out  execution  only 
for  fo  much  as  he  has  a  right  to  re- 
cover, iitii. 

The  judgment  is  mgainft  either  the 
cauial  ejedor  or  the  tenant.    iM. 

Of  the  judgment  when  agalnft  the 
cafual  ejemr.  ihid. 

The  cafual  ejeAor  cannot  confefs  a 
verdid.  Hid 

Till  common  bail  be  filed  judgment 
cannot  be  ag^tnft  him.  iM. 

Judgment  may  be  fet  afide,  in  what 
cafe.  Md 

Of  the  landlord  being  admitted  to  de* 
fend  inftead  of  the  tenant.       iM. 

Of  the  landlord  being^  non-fuited. 

iM* 

Of  a  verdift  being  agaiuft  him.  iM. 

Of  the  plaintiff  being  noafuited  by 
the  defendant's  fault.  iM. 

Of  the  damages  in  ejedment.       99  3 

They  are  meiely  nominaL  ikid. 

Of  entire  damages  where  efeAment 
and  an  aftion  of  aflanlt  and  battery 
are  joined.  iM. 

Of  damages  given  feverally  in  fuch 
joiiider  of  aAions,  i^d. 

of  the  cofts  in  this  afiioB  and  (laying 
proceedtngi.  iUd, 

If  tenaut  do  nol^ppcar  aftd  judgment  I 


be  entered  againft  the  cafiial  ^ee* 
tor.  Pag9  %n 

If  he  do  appear  and  cottftfs,  &4.  ouc 
refufe  to  confefs  at  the  triaL    iiid» 

If  he  appear  and  a  verdid  be  giveb 
againft  him.  394 

The  attorney  liable  to  pay  the  coilf^ 
in  what  cale.  dilL 

A  ftranger  carrying  on  a  fuit  in  aoo* 
ther*s  name,  in  what  cafe  liable.tf. 

The  feme  furviving  liable  to  coft%  ia 
what  cafe.  iiiJ^' 

Proceedings  in  a  new  ejeftment  ftayed 
till  cofts  are  paid,  where  fuch  coft 
were^iaiced  and  an  attachment  had 
liTued.  394,  40S 

An  ejedmeut  in  another  Court  Is 
coniidered  as  a  former  ejeftment  in 
the  iame  Court.  iiid. 

Proceedings  ftayed  till  payment  of 
cofts^  though  but  the  day  before  tbfe 
trial.  395 

So,  where  the  a£^ion  was  by  the  frau- 
dulent affigueeof  an  infoiventdebfir 
or.  395,  409 

So,  they  have  been  fiajed  though  the 
leiTorofthe  plaintiff  never  entered 
into  the  confent  rule.        399,  400 

But  if  no  vexation  be,  proceeding  witt 
not  be   ftayed   for  fuch  purpofe. 

39S»  409 
Neither  were  they  ftayed  wheretbe 

leflbr  of  the  plaintiff  was  in  cufiody 

for  non-payment  of  cofts.  399, 409 

Of  cofts  where  the  aftion  is  againft 

feverai.  391 

On  the  judge  certifying  there  flull  be 
full  cofts  though  the  damages  are 
under  401.  fM» 

Of  the  execution  of  the  judgment  iit 
ejedment.  iSid* 

Execution  is  of  the  poffeffion only.  i^» 

The  plaintiff  may  enter  without  any 
writ  of  execution.  376 

The  ufual  way  of  executing  the  jndg. 
menr.  ^fJ* 

The  plaintiff  muft  not  uke  out  exe- 
cution for  more  than  he  has  a  right 
to  recover,  ifiJm 

The  prefent  praftice  in  this  matter. 

396*  39« 

The  Court  will  remedy  an  erroneouk 

execution  fummarily.  .  3^ 

When  there  are  feveml  meffuages  la 

pofleiBon  of  different  teuants»      Hid^ 

Yy  FttU 
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•Full  and  afiual  pb/TciTion  muft  be  giv- 

1    en  by  the  (herifF.  Page  396 

Who  tnay  therefore  juftify  breaking 
open  a  door.  397 

Jf  the  officer  be  diflnrbed  in  executing 
the  writ,  the  Court  will  grant  an 
attachment.  Uid. 

A  new  writ  of  pofllilion  liTueSfin  what 
cafe.  ihid. 

Jf  tenaoti  having  been  ferved  pro- 
perly, refufc  to  deliver  poffelTion, 

r  the  Court  will  grant  an  attachment. 
*.     •  ihid, 

t)ifrerence,  where  the  plaintiff  is 
tui'ned  out  of  poffeilion  by  the.de- 

'   feodant  and  where  by  a  Granger. s'^iV 

Acres  of  which  the  0ierttF  has  to  give 
•  poiFeffion  muil  be  according  to  the 

■  common  edinr.ation  of  the  country 

!    where  the  lands  lie.  398 

But  an  exa6t  defcription  is  not  ne- 

'  ceffary  in  this  a^ion,  as  in  a  fira^ 
eijte*  ihid. 

An  iffue  has  been  dite6ied  to  try  whe- 
ther the  (lieriiF  had  delivered 
pofTenion  properly.  ibid. 

At  this  day  the.  pra<5lice  is,    what. 

398.  396 

A  writ  of  reftitutioOf  in  what  cafe 
awarded.  398 

Judgment  muft  be  revived  by  fcire 
facias^  in  what  cafe.  ihid. 

An  execution  fegulary  futd  out  in  the 

I  party's  life  time  may  be  executed 

after  his. death.  ihid, 

Otherwife  his  executors  muft  recur  to 
^ifiire facias.  ihid, 

A  fcire  facias  mofi  go  againft  the 
terre-tenant,  in  what  cafe.         399 

Of  the  writ  of  cfror^  ihid. 

The  tenant  cannot  take  advantage  of 
thrwant  of  an  original,  uoleis  in  a 
writ  of  error.  ihid. 

When  fuch  a  writis  brought,the plain- 
tiff  muft  file  an  original.  ihid. 

Uiilefs  it  be  after  verdift.  ihid. 

What  the  party  muft  do  before  he  can 
proceed.  ihid. 

Error  csnnot  be  brought  till  the  de- 
fendant has  appeared  and  confelTed 
Cb'r.  '    ihid. 

The  writ  cannot  ilTue  in  the  the  name 
of  the  cafual  ejector.    ..  ihid, 

.^hough  the  landlord  be  permitted  to 
defend.  ibid. 


Otherwife  if  it  be  a  writ  of  error  faotii 
an  inferior  Court.  Pagen^ 

So,  in  the  cafe  of  an  infant  tft 
poflTeflion.  400 

By  (latute,  no  execution  iha}l  he  ftay^ 
ed  by  writ  of  error  in  this  a^lioa 
unlefs  the  plaintiff  in  error  become 
bound  in  2  reafonable  furtk  to  pay 
coflS|  &r.  upon  affirmance,     i^c. 

400,  409 

This  "  reafonable  fum*'  generally 
double  the  rent.  400 

The  defendant  is  entitled  to  bis  writ 
of  error,  if  he  comply  with  the 
Hatute.  ibid. 

What  cannot  be  afligned  for  error  ./^/</. 

Of  the  action  oftj^tokeat  where  .the 
pofieflion  is  vacant.  ihid* 

As  no  declaration  can  in  fuch  cafe  be 
delivered,  401 

The  old  method  of  proceeding  muft 
be  purfued.  ihid» 

Except  when  between  landlord  and 
tenant  under  the  ftatut^«  ibid. 

In  other  cafes  of  vacant  pofleffion,  a 
lealie  liiuft  be  fealed  on  tbe  premifTn 
either  in  perfon  or.  by   attorney. 

ibid* 

li  in  perfon  the  party  mufl  proceed,in 
what  manner.  ibid. 

The  declaration  differs  from  that  in 
ordinary  cafes.in  what rcfpeA.  ibid. 

How  to  move  for  Judgment  in  K,  B. 

ibid* 

How  to  get  judgment  in  C.  P.     ibid. 

How  if  the  party  (eala  leafe  and  pro- 
ceed by  attorney.  ihid. 

What  are  circumllances  to  warrant 
fuch  proceeding.  ihid. 

The  poiTeffion  is  not  vacant  if  beer 
be  left  in  the  ceiiar  of  the  premifle?. 

402 

In  cafes  of  vacant  poflcflM^n  who  I11  ft 
feals  a  ieafe  on  the  premiftes  muft 
obtain  poifefiion.  ibid. 

Whether  a  perfon  claiming  title  t* 
the  premises  will  be  let  in  to  defend 
or  mafi  refort  to  his  new  ejed« 
ment.-  ihid. 

Ofejedtment  by  a  corporation,    ibid. 

The  corporation  fhould  by  letter  of 
attorney  authorize  fome  one  to  en» 
ter  and  feal  a  Ieafe  ihid* 

They  cannot  make  an  attorney  or 
bailiif  but  by  'deed*  ihiJm 

Neither 
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Krirhcr  cnnthcy  appear  but  by  fuch 

reprcfcntative.  Page  40* 

But  the  leafc  on  which  they  declare 

need  not  be  by  deed,  nor  be  proved. 

ihid, 
For  by  the  coipmon  rule  and  appear- 
ance, it  is  admitted  as  dated.    ihU, 
Thf!  corporation  nmft  fet  forth  the 
name  of  baptifm,  in  what  cafe,  ibid* 
Of  the   proceedings  in  an   inferior 
Court.  403 

An  inferior  Court  cannot  make  rules 
toconfcfs,  ^c,  ihld. 

Therefore  the   plaintiff  mnft  feal  a 
leafe  on  the  premifTes,  Cf^c.        ihid, 
A  ^rocgdende  will  be  granted  or  not,  in 
what  cafe.  ^   ibid. 

Where  lands  lie   partly   within  the 
cinque  ports,    and  partly  without. 

ibid. 

Of  the  a£lion  f>r  mefne  profits,   ibid. 

Ofa  fecond  a^ion  of  cjeftmcnt.  407 

The  plaintiff,  if  he  be  nonfuitcd  or 

have  a^verdi(^  againft   him,  may 

bring  another  action  of  ejectment  a- 

gainft  the  fame  defendant.        ibid. 

So,  alfo,  ifhefucceed  and  gctpoflcf- 

fion,  he  is  liable  to  an  ejeftment  by 

the  defendant  in  the  former  adtion. 

ibid. 
Thereafon  whyanaftion  ofejeftment 
is  not  or  cannot  be  final.  ibid. 

The  court  of  Chancery  will  rclievc,in 
what  cafe.  ibid* 

The  cofts  in  the  firft  cjcflment  are 
deemed  the  recompeoce  of  the  par- 
ty, ibid. 
Therefore  they  muft  be  paid  before  a 
new  acElion  can  be  brought.  394,408 
Proceedings  will  be  ftayed  till  pay- 
'    mr.nt   of    cofls,     in    what    cafes. 

394,  400,  409 

The  remedy  to  enforce  the  payment 

of  cofts  is  by  attachment.  409 

The  Court  will  not  ftay  proceedings, 

in  what  cafes.  39;*  409 

How  if  the  Icflbrofthe  plaintiff  be 

not  known.  4Q9 

Or  abandon  hiseje6lment  in  one  Court 

and  bring   the  adtion  in  another. 

Hid. 

Proceedings  flayed  till  a  fpecial  ver 

di<£t  was-deiermincd.  ibid, 

jhe  Court  will  not  permit  the  plain- 

,  liif  to  difcontiauCjin  what  cafe.  ibid. 


The  defendant,  before  he  can  bring 
anew  ejectment,  muft  do  what.  409 

Of  the  aftionof  ejedment  upon  ftat.  4. 
G.  2.  c.  28./.  2.  where  a  prdvifo  of 
r«-entry  is  for  non-payment  of  rent. 

236,  409 

If  half  a  year's  rent  be  due,  the  land- 
lord may,  without  any  demand,  ferve 
a  declaration  in  ejedlment.  4^^ 

If  the  declaration  cannot  be  ferved  or 
no  tenant'  be  in  a£tual  pclFeffion,  he 
may  affix  it  on  the  door  of  any  de- 
miled  premilles.  '  ibi^^ 

Or,  on  fome  notorious  part  of  the  lands, 

(ffc.  '^'^* 

Which  fhall  be  deemed  legal  fervice 
and  ftand  in  the  place  of  a  demand, 
^c.  '^'^* 

And  if  judgment  or  nonfuit  be  for  not 
confeffing,  &c.  and  it  (hall  appear 
that  half  a  year's  rent  was  due  before 
the  declaration  was  ferved  and  no 
fufficient  diftrefs  be  to  countervail 
the  arrears  and  that  the  plaintiff 
has  a  right  of  re-entry,  the  letfor  of 
the  plaintiff  ihall  recover  judgment 
as  if  a  demand  had  been  made.  Hid. 
And  if  the  lelTee  or  any  claiming  undet 
fuch  leafe  ihall  fuffer  judgment  to  be 
recovered  and  execution  to  be  exe- 
•  cuted  without  paying  the  arrears  with 
fiill  cofts  and  withour  filina  any  bill 
in  equity  for  relief,  then  lucjii  leiFec, 
&c.  (hall  be  foreclofed  from  all  ft" 

Unlefs  by  writ  of  error  for  revcrfal  of 

the  judgment.  -  .'^'ft 

And  the  landlord  (hall  thenceforth  hold 

thepremilfes  difcharged  from  fuch 

leafe.  ''^'^• 

If  a  verdiifl  for  the  defendant,  or  the 
plaintiff  be  nonfuited,  then  the  de- 
fendant (hall  have  his  t:o(ts,        ibiJ^ 

The  A6t  does  not  bar  the  right  of  a 
mortgagee  not  in  poflbliion,  if  within 
fix  months  he  pay  all  ;hc  rent,t*fc.tbui. 

If  the  leflee  file  a  bill  in  equity,  they 
muf^  in  order  10  obtain  rcliel  bnng 
into  Court  within  forty  days  after 
the  lelTor's  at^fwcr  the  money  fwora 
by  fuch  anfwer  to  be  due.  ibid. 

The  leflbr  being  put  in  polfeffion  fhall 
be  accountable' only    for   what  he. 
really  makes  of  the  premilles  from 
the  time  of  pofieiiion.  s  41* 

If  that  happen  to  be  Icis  than  the  rent 
Y  y  a  referved, 
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tekryei  tbb».  (he  leflce^  &c«  ibafi 
]'f^y  the.  cUScfence  before  they  can  be 
refined  tp  the  poifeiiion.  Page  412 
Providea^t  if  the  tenant,  ^c.  &al| 
pay  intp  Court  before  trial  of  luch 
ejeAm^ntthe  rent  and  arrear  with 
cofts«  all  proceedings  fl^all  ceafe  god 
the  ieflee  ihall  enjoy  the  premiflea  as 
before.''  iiui* 

The  intent  and  end  of  the  ihtute.  Hid. 
Thp  landlord  muft  tak^  care  not  to  do 
any  ^  ihait  is  a  waiver  of  the  for*- 
ftiture.  ^        4' 3 

Jks  by  acceptijtf  rent  or  bringing  cove- 
nant for  It  after  a  fbrfeitufe  has  been 
.  incorredt  i^i»  4^3 

9uob  acceptance iinqCi^ waiver  if  the 
.  forfeiture  were  not  known  at  the 
time.  iMf 

Iven  thoai^  a  forfeiture  has  been  b- 
curred,  proceedings  n»y  be  Aayed, 
'   upoa  dmng  what  '  4i3i  4H 

fSDCeedings  will  be  fiayed  though  Ihe 
'  ejo6bnent  be  not  founded  fingiy  on 
V  the  a£l|  but  alfo  on  a  clauie  of  le- 
.•  tntry  for  other  breach  of  covenant. 

4'4 
If  the  rent  be  tendered  bef<M^  norioe  of 

the  adioiiy  the  proceedings  will  be 

&t  afide.  fAid.. 

The  landlord  having  given  direftioDs  to 
his  attorney  fignifiea  nothing,     iiiif. 

Where  rent  was  due  to  the  Teilbrs  of 
the  plaintiff  both  as  devifiies  and  ex- 
ecutors, proceedings  were  i^yed, 
under  whit  cirqimiuuicet.         i^id, 

A  demand  of  rent  is  neceilary  only 
where  the  kafe  fpedfies  that  it^ould 
bensade,  256,  414 

An  adual  entrj^  it  fepnS|  is  not  ncr 
ce  ffiury  to  noaintain  the  aAion  tender 

.  thiammte.  414,  415 

Ia  noving  for  judgnienty  the  Court 
J  require  what  affidavit.  41  j; 


The  landlord's  remedy  for  tent  anefrii 
by  adtion  for  the  nielne  profits.    41 6 

If  fecunty  be  given  to  the  tenants  on 
paying  the  tent  and  they  are  after- 
wards oufted,  they  have  no  remedjf 
till  recovery  {of  the  mefne  profits* 

Precedents  in  the  atftion  of  ejedment. 

578 
A  leafe  where  the  premises  are  not  in- 

habited,  to  recover  pofleifion.     ikid» 

The  ori^nal  writ  57Q 

Declaration  againft  the  cafual  eje&)r 

I  579 

Declaradon  by  biQ.  580 

t>ccIarat]on  by  original  on  a  double  de- 
mife.  58  r 

Affidavit  of  fervice  where  there  is  out 
one  tenant.  5S4 
where  there  are  feveral  tenants. 
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■  where  the  tenant's  wife  refufc 

'     Co  open  the  door.  ibid* 

Common  rule  of  Court.  C84 

'———As  drawn  up  in  C.P.  /J«/. 
Notice  of  the  premiiTes  the  dcfrndagt 
defends  for.  58  j 

Affidavit  of  the  tenant  refufin^  to  de- 
fend an  eje^^er  in  order  to  have  the 
hndlord  admitted  defefendant.    Hid^ 
Judgment  by  a/7  Jia't.  586 

'  by  wmjkm  iwfmig^us*     ikd* 

—  by  mm/mm  infarmams  with  )i 

nmittitmr  damna^  {87 

'_ hyreliad  verijcatime.      58a 

Judment  for  the  plath^  for  part.  i6i^^ 
Simuar  judgment)  with  a  remutum'  y«w 

Judgment  againft  feveral  d^ndants  oi 
feveral  parcels  of  Ijmdf  and  feveral 
damages  ifound  and  co^  againft  all. 


589 

Judgment  wh^re  one  of  the  defendant's 

.  _       w^  found  not  guilty  9s  to  part,  and 

But  if  the  tenant  appear  vul  the  a^n       the  others  not  guikv  as  to  ali.     ibid. 


comei  to  trial,  the  nuoten  muft  be 
proved.  iHd^ 

Ifhe  decbuarion  tnuft  b^y  the  demffe 
a&er  the  forfeiture  accnaed,        iiijL 

The  perfon  claiming  title  has  the  feme 
time  to  appear  in  as  allowed  tQ  te- 
nants in  pdfeffion.  ihid. 

After  appearance  the  proceedings  are 
.  the  fame  as  in  other  cafes.  iW. 

The  affidavit  will  in  feme  cafea  be  pre- 
fumed.         ....  iMA 


Judgment  for  die  podntiff  where  the 
term  Is  expired.  joq 

Writ  ofkabire /Adas  fofffffioum^  With' 
^fi.fM,  for  the  cofts.  "  '    Und. 

Writ  <v  pofle^n  on  a  judgmeiiS  by  biH 
in  K.  B.  w|th  a  ea.fimpt  dki^^ges. 

59* 
Praeife.  59s 

Affigiimen^  of  errors  .fai  JT.  1^,  in  a 

judgment  of  ejeftmoit  in  C«  F»  iW. 

■'     "See 
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See  Accepumte^  AdwnmJhtUvrs  tduAf^ 
Jigmnmty  Ai$adumutf  Bankrmjkt^  Ba- 
rm^ Chirckf  CommvHj  CmJuuhj  Cm* 
Jlrmatim,    C^gnUJerSf      Cmhwadmy 
Dtt^y  Dtmand^    De%djk^  Ecjifiafikal 
Pgrfms^     FwrftUwt^     Mrfm    PnfiiSy 
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See  Exccuiwu 


Emikments. 

Significafioa  of  the  wofd.        P^  2x9 

Toe  do^biae  of  embfefBents  extends 
to  what  things*  Md. 

Hops,  being  in  the  nature  of  erobk- 
mentSi  go  to  the  hufhaodor  ex^utor 
of  tenant  for  life.  z%o 

But  it  is  x>therwiie  of  things  not  phnted 
annually,  but  the  permanent  profit 
of  the  earth.  Und. 

Who  are  entitled  to  the  emblements, 
and  who  att  not.  t&uf. 

The  executoTi  ^c.  of  tenant  in  fee^  in 
tail,  or  dower,  who  (Be  after  (owing 
and  before  feverance  iliaU  have  the 
emblements.  ilnd» 

He  who  fows  the  com,  genendfy,  Aall 
taveit.  ilnd. 

Therefore,  if  the  leiTor  fow,  and  then 
fet  f^  life^  and  his  leOee  die,  fuch 
leflee's  executor  ihall  not  have  the 
embbements,   but  he  in   reverfion. 

So,  the  executor  of  the  grantee  of  a 
tenant  for  life  (hall  not  have  the  corn 
foiprn  by  the  mntpr.  itid. 

How,  if  the  leilec  of  the  tenant  for  life 
bediflfiifed.  sao,  225 

If  tei|anty«tfr  auter  w  be  and  ce/hi  que 
vie  die  after  the  corn  fown  the  tenant 
fiur  amer  vie  (hall  have  the  emble- 
ments. 2a  I 

The  iaipe  rule  obtains  if  a  jife-eftate  be 
deterrfiinedbyaapflaw.        .   ibid. 

Sentence  of  divorce  is  the  aA  of  law. 

ibid. 

Enibkments  are  grantable  and  the  do- 
aee  after  the  grantor's  death  tj^y  cut 
and  take  them  away.  ibid. 

V  the  efbtp  of  one  having  ati  uncertain 
ifitereftdetermiae  either  by  ;he  a£t  of 
Ood  or  of  the  law,  he  or  his  exe{;u* 
ton  fhail'bave  the  emblements,  ibid. 


So^  in  all  ea(ca  rtgukMlyt  ^irben'^a 
man  fows  land  whertim  he  has  aa 
efUte  which  may  continue  till  the 
corn  be  ripe.  P^e  zzx 

But  if  the  eilate  bedetermintd  by  the 
tenant's  own  lid,  he  ffliall  not  be 
entitled  to  take  the  emblements, 

«kdL 

The  law  of  emblements  h  even  more 
favourable  to  the  under^teoantt  of 
tenants  for  Ufe,  ibid. 

For  the  under-tenants.  ibaU  have  the 
emblemei^ta  though  their  leflbfs 
have  by  their  own  a^  forfeited 
the  eftite.  set 

Difference  refpefting  emblementa  as 
applied  to  tenanu  for  life  and  tew 
nant  i9i  yean.  t%% 

Where  the  kafe  of  tenant  for  years 
depends  upon  a  certainty,  if  the 
corn  be  ripe  before  the  end  of  the 
term,  thel^lord  Iballhaveit. 

ibid. 

For  which  purpofe  the  landJonl  mud 
enter  on  the  hmda.  ibid^ 

But  where  the  leafe  depends  opon  an 
uncertainty  the  tenant  or  his  ex. 
ecutors  fhali  liave  the  embJements 
in  the  fame  manner  that  a  tenant 
for  life  would  be  entitled  thereto. 

ibid^ 

Not  fo,  however,  ifthelcafc  deter, 
mine  by  the  a&  of  the  party  him. 
fclf.  ibid. 

Iftheleflbr  covenant  that  the  lefTce 
for  years  (hail  have  the  corn  grow^. 
ing  at  the  end  of  the  term,  the 
property  is  well  transferred  to  the 

•  leffcc,  though  not  ferved  during  the 
tenn.  ibid. 

If  tenant  at  will  having  fown  his  land 
is  put  out  before  it  be  ripe  or  reap- 
ed, yet  he  fiiall  have  the  emble* 
ments.  222 

But  it  is  otherwife  if  he  determine  his 

will.  22J 

So,  in  cafe  of  leflbr's  entry  befoie 
(owing,  the  lefiee  at  will  iliall  not 
ha\[e  the  coils  of  ploughing  and 
manuring.  ibid. 

Qf  emblements  where  a  provifo  is  of 
re-entry  if  the  lands  be  lee  to  tillage 
without  licenfe.  22} 

Of  emblement?,  where  a  huiband  held 
lands  for  life  in  right  of  hit  wife. 

ibid. 
Of 
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Of  dnblements  where  fuch  hufband 
fows  and  dies.  Page  223 

The  wife,  if  joint-tenant  with  her 
Ikuiband,  fhail  take  the  emblements 
by  furvivor(hi|>.  ibid. 

Of  emblements  if  a  wtdow  be  endow- 
ed with  lands  fown.  ibid. 

Cafe  in  which  a  daughter  (hall  have 
the  emblements  though  a  fon  be 
born.  /^'W. 

Of  emblements  in  the  cafe  of  a  tenant 
by  ftatute  merchant.  224 

Of  lands  fown  being  delivered  in  ex- 
ecution. ihiJ' 

How,  where  judgment  is  affirmed  on 
error*  ibid. 

Ooc  who  enters  by  title  paramount 
iliali  have  the  emblements.        ibid. 

If  a  parfon  fows  his  glebe  and  dies, 
his  executors  AmU  have  the  emble- 
ments, ibid. 

The  parfon  may  bequeath  x.\\txn,ibid. 

One  who  has  not  an  intereft  (hall  not 
have  the  emblements .  ibid^ 

If  a  parfon  fow  his  glebe  and  dies,  his 
executors  (ball  have  the  em  hie- 
SBcnts.  ibid. 

The  parfon  may  bequeath  them,  ibid. 

One  who  has  not  an  intereft  fhall  not 
have  the  emblements.  ibid. 

If  one  devife  his  land  fown,  and  fay 
nothing  of  the  corn,  though  it  be 
un fevered  the  corn  fliall  go  with  the 
land.  306^  220^  224 

So,  the  remainder-man  for  life  fl)aH 

-  have  the  emblements  fown  by  the 
devifor  in  fee,  in  preferance  to  the 
executor  of  tenant  for  life.        224 

It  feems,  however,  that  corn,  whe- 
ther fevered  or  not,  {hall  at  the 
owner's  death  vcft  in  the  executor 
and  not  by  his  heir.  225 

So,  an  executor  takes  the  emble- 
ments, though  a  condition  be  that 
one  ihall  enjoy  fuch  land  upon  the 
grantor's  death.  231 

Ingrcfs,  egrefs,  and  regrefs,  accom- 
pany a  right  to  emblements.      22^ 

Emblements  are  didind  from  the  real 
edate  in  the  land,in  what  refpe6^s.i^. 

In  what  refpeft   they  are  confidered 

as  perfonal  property.  ibid. 

Eniblements  may   be  diftrained   for 

rent  arrear.  ^25,  289 

See  Gleaning. 


Enquiry, 


Of  the  enquiry  of  wade  done.       434 
Of  enquiry  in  replevin.  470 

Where  the  diftrefs  was  for  rent,  un- 
der flat.  17.  C  2.  487,  488,  490 
In  covenant  for  .non-repair,  the  writ 
of  enquiry  (ball  be  to  the  place 
where  the  leafe  was  made.        424 

Entry  and  Eviffton. 

Entry  by  the  leflor  into  any  party.fuf- 

pends  the  rent.  315 

But  it  does  not  fufpend  the  covenant 

to  repair.        '  240 

Neither  does  it  excufe  the  IcHec  from 

a  collateral  covenant.    *  jbix/^ 

Entry  and  eviftion  of  the  whole  or 

any  part  ot  the  premitfes  is  a  good 

plea  in  debt  for  rent.  31  g 

But  it  muft  be  a  tortious  entry  and  an 

expulfion.  31;,  316 

See  tbe  rtfptQive  ARiws  tmdtr  thus 

titlis* 

Entry  and  Re-entry, 

In  leafes  for  years  or  other  chattel  In- 

terefts  actual  entry  is  requifite  to 

veft  the  ellate  in  the  leflee.  139 
For  before  entry  be  hath  but  an  inte* 

reffe  termini  and  no  pofledion.  ibidn 
Except  under  the  ftatute  of  Ufes.  iUd. 
Air  future  intereds  are  at  common 

law  to  be  executed  by  entry  o^  the 

IclTce.  170 

Till  entry  thereisnorevcrfion  wherein 

a  leafe  in  pofleifion  can  drown.  1^1 
The  icffee  may  reieafe  the  rent  refer- 

vcd  before  entry.  139 

Whether  the  IclTor  can  grant  away 

the  reverfion  before  entry.  iW. 
The  leflce's  interejjt  tttmini  is  grana- 

ble  to  another.  ibid. 

The  leiTee  may  enter  though  the  leiTor 

die  firll.  140 

Entry  by  the  tenant  ferves  the  purpof<^ 

of  notoriety.  ibid. 

The  eftate  is  veded  in  the  leflee  by 

his  entry  and  he  is  pofrefl*ed  of  tho 

term.  ^       ^       ibid. 

Entry  after  livery  within  view  is  e- 

qual  tQ  liverv  on  the  land  itfelf.  \%^ 

An 
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Ao  entry  by  one  tenant  in  common 
is  good  for  all,  in  what  cafe.  ^.345 

Where  entry,  authority  or  liccnfe, 
is  given  to  any  one  by  the  law  and 
he  abufes  it,  he  will  be  a  trefpalTer 

ah  initio*  5^3 

Otherwifcy  if  given  by  the  party,  iiiii. 

80,  if  the  leflee  enter  before  he  ought 
he  is  a  difTeifor.  171 

The  term  commencing  after  will  9ot 
purge  the  difTeilin.  1 72 

By  entry  into  any  part  of  the  premif- 
fes,  the  rent  isfufpended.  30 1 

Unlefs  fach  entry  be  by  virtue  of  a 
power  referved,  or  as  a  mere  tref- 
palTer,  and  do  not  evid  the  Icilee. 

ibid* 

The  landlord  mufl  enter  on  the  land 
to  take  emblements,  in  what  cafe. 

222 

In  cafe  of  his  entry  before  fowing, 
the  tenant  lliall  not  have  the  cofls 
of  ploughing,  &r.  223 

A  leafe  for  life  on  condition  cannot 
ceafe  without  entry.  231 

Otherwife  of  a  leafe  for  years  i/i/o 
foRo  void  on  a  breach.  ibid. 

It  a  man  may  enter  to  take  advantage 
of  a  condition,  he  muil  enter,  ibid^ 

When  he  cannot  enter  he  muft  make 
claim.  ibid. 

He  who  enters  fora  condition  broken 
(ball  be  feifed  of  his  firft  efiate.  ibU. 

Therefore  he  (hall  avoid  all  meine 
charges  and  incumbrauces.       ibid* 

Entry  by  the  lelTgr  does  not  fufpend 
a  covenant  to  repair,  in  what  cafe. 

240 

It  d€)es  not  excufe  the  leflee  from  the 
performance  of  a  collateral  cove- 
nant.  ibid. 

K.e*entry  by  the  leflbr  on  breach  of 
covenant,  good.  246 

If  for  non-payment  of  rent,  the  leflee 
muft  attend  each  day  on  which  it 
is  payable.  ibid. 

But  the  leflbr  muft  make  a  legal  de- 
mand, ibid* 

Difference  between  a  remedy  by  re- 
entry and  by  diftrefs.  ibid. 

In  cafe  of  re-enrr}'  for  non-payment, 
an  actual  demand  is  neceflary  before 
entry.  ibid. 

But  notice  of  a  diftrefs  is. of  itfelf  a 
dpmand.  ibid. 


I  f  however  power  be  of  recently  witb^ 
out  a  demand,  no  demand  is  ne- 
ceflary, but  the  burthen  of  proof 
lies  on  the  leflee.  Pagp  246 

But  a  demand  isadvifeable.         ibid^ 

Difference  between  a  condition  and  a 
limitation.  247 

How  if  a  place  of  performance  ht 
agreed  on.  i\Ad^ 

Tne  land  is  the  debtor  and  the  place 
of  demand.  ibid* 

The  leflee  of  the  king  muft  pay  rent 
without  demand.  ibid^ 

But  the  king^s  patentee  muft  demand 
before  entry.  ibid^ 

Acceptance  of  rent*arrear  waives  the 
right  of  re-entry,  in  what  cafe. 

247,248,251,  345,  Gfr* 

A  diftreis  affirms  the  continuance  of  a 
leafe.  24S 

But  not  an  adton,  in  what  caie* 

ihidm 

Ads  neceflary  to  be  done  by  the  re* 
verfioner  to  entitle  him  to  re-encer 
on  breach  of  a  condition.  249 

A6tual  entry  is  not  neceflary.       ibid. 

Difl^erence  as  to  re-entry  between 
leafes  for  lives  or  years.  250 

Leafe  for  life  is  only  voidable  oa 
breach  of  a  condition.       231,  250 

For  where  an  eftate  commences  by 
livery,  it  cannot  be  determined  till 
the  lefTor  re-enter.  250 

But  a  leafe  for  years  is  abfolutely  void^ 
in  what  cafe.  231,25  c. 

In  what  cafe  it  is  voidable  only.  251. 

A  provifo,  in  what  cafe  gone,  no  re- 
entry having  been  made.  223 

Till  re-entry,  a  leflee  oufted  cannot 
aflign  his  term.  2^4 

Except  a  leflee  of  the  crown.        ibid. 

Pofleifion  under  a  libiratg  in  what  cafe 
turned  to  a  right  by  an  entij; 

98,  a  54 
Leafes  under  powers  (hould  have  a 

claufe  of  re-entry.  67 

Of  the  remedy  by  re-entry   for  non« 

payment  of  rent  where  the  landlord 

has  a  right  to  re-enter,  under  flat, 

4  G.  2.  c.  28.'  409,  ^Cf 

Of  the  remedy  given  to  grantees  or 

affignees  of  reverfions  by  ftat.  3a 

H.  &•  r.  34.  164 

Obfervaiions  on  the  ftatute. 

96,  164,  i6{ 

Whether 


M 
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Whether  the  lefte  entry  ^  tortious 
#r  not,  the  oentnd  for  rent  is  not 
diicbar^ed.  Fmgt  jo6 

ibi  aftaal  entry  necefliiry  to  fupport 
on  ejedbnetit,  tn  whttcafe.  344,414 

SiitTJ  need  not  be  made  to  itidnttio 
chat  a^on,  in  what  care.  31^6,414 

Entry  into  huids  mod  be  within 
twenty  years,  to  fare  the  ftat.  of 
LiQiitation».  345 

Bnta  right  of  entry  is  necetary  in 

y  order  to  maintain  an  eje6hiient.34a 

Where  tenant  in  tail  works  a  difcon* 
tinoance,  the  tl&ie  in  tail  cannot 
enter.  348 

Of  the  right  of  entry  to  a  wife  and 
her  heirs,  after  the  huiband**  death. 

The  heirs  of  the  hufband  noay  enter 
if  the  wife  alien  lands  come  to  her 
in  his  rieht.  343 

The  bailinof  a  corporation  aggregate 
cannot  enter  for  a  condition  broken, 
witboot  deed.  72 

See  JicceManc€^  Dfmani^  Ejtitmtnt^ 
FiMC^  f»rfeitmr€^  Lift^  Years. 

Equity. 

A  bond  is  not  a  Ken  in  equity  nnlefs 
*  wiiere  the  heircomesto  redeem.  375 

Equity  will  relieve  againft  a  penalty, 
on  compenfation.  352 

But  not  wheie  a  fpecific  fum  is  agreed 
on.  ibid* 

A  poiibiltty  of  a  term  is  afiignable  in 
equity  for  a  goodconfideratton.  253 

The  leflee's  affigoee  may  affign  and 
get  rid  of  the  covenants  that  run 
with  the  land,  in  equity  as  well  as 
at  law.  259 

A  receiver  appointed  by  the  Court  of 
Chancery  may  diilrain  for  rent 
without  applying  to  the  Court  for 
thvpurpofe.  286 

A  bill  in  equity  will  not  lie  for  a  te- 
nant to  be  relieved  out  of  arrears 
of  rent  for  taxes  paid  by  mi  (lake 
in  what  cafe.  202,  237 

Equity  will  alfift  the  leffce  to  retain 
poffeffion  as  if  4  -prior  leafe  had 
continuance,  in  what  cafe.       153 

Equity  ^ill  ailifl  the  leflee  who  had 
redemifed  his  term»  to  recover  the 
rent,  in  wiiat  cafe,  308 
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Equity  win  prefinne  n  ifnrrender  not- 
wititftanding  the  ftnt«  of  Frauds,  m 
what  cafe.  ^'^153 

Of  bill  in  equity  for  fpeeiEc  per^r- 
manoe  of  an  ^agreetnent .       93 » &r. 

Of  fuch  bill  for  the  fpccilic  perfor- 
mance of  a  covenant.  497 

Of  the  fttterferenoe  tsf  the  Court  of 
Chanceiy  to  prevent  difturbance 
of  pofTefton  by  repeated  efeAmenti 

408 

If  the  phtnttir  in  cjeftnent  be  de* 
kyed  by  injimdion,  there  maft  be 
%fcirtfacim^  in  what  cafe.         t9^ 

Of  proceedings  in  equitjr  noder  flat* 
4.  G.  1.  touching  eje^meat  Hrhere 
a  right  of  entry  is  iot  non^pttyment 
of  rent.  4"*  41S 

Of  the  remedy  in  equity  for  waAe. 

A  party  may  cone  into  m  Court  of 
equity  to  reftratn  another  from 
openine  mines,  ^^*         s^iXf  az6 

A  bill  in  Chancery  no  breach  of  cove- 
nant  for  quiet  enjoymenti  in  what 
cafe.  50S 

See  Jgreematt^    Covauui^    Ejeftmeui^ 

Error. 

The  want  of  an  original  in  ejeftment 
may  be  taken  advantage  of  in  a 
wnt  of  error,  399 

The  plaintiff  muft  file  an  original.  H. 

Unlefs  it  (>c  after  verdif^,  in  which 
cafe  it  is  aided.  iiiJ. 

The  cafual  cjedor  cannot  bring  error* 

iM. 

The  writ,  therefore,  can  only  be 
brought  after  defendant  has  ap* 
peared,  69*r.  iM* 

So,  if  the  landlord  defend,  the  writ 
cannot  ilTue  in  the  cafual  ejedor*f 
name.  ihid. 

But  if  error  be  brought  firom  an  infe- 
rior Court,  it  is  otherwife.      rfcV. 

So,  if  an  infant  be  tenant  in  poflfcffion. 

400 

How,  where  the  error  is  brought  in 
^parliament.  ihid^ 

Execution  in  ejectment  (hall  not  be 
flayed  by  writ  of  error,  unleiV  plain- 
tiff fliall  be  bou  nd  in  a  reafooabfe 
fum  J  to  do  what.  iM. 

Such 
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Such  **  reafonable  fum  *'  is  generally 

■  double  rhe  rent.  T^^^i^  400 

The  defends nt  is  entitled  to  his  writ 

of  error  if  he  conform  to  the  fla- 

tute.  tbid. 

Even  though  it  be  fworn  (hat  he   is 

infolvenr.  I'W. 

Nothing  can  beafligned  for  error  that 

brings  the  title  in  qneftion.      ibid, 

Eftate* 

See  Fee^  Fee-tail^  Fet- conditional^  Lif^> 
mil.  Years. 

EfloppeL 

Signification  of  the  word.  165 

Leafes,  other  wife  bad,  fometiines  e- 

nure  by  way  of  eftoppel.  ibid^ 

A  leafc  is  good  againQ  the  leflbr  by 

eftoppel,  in  what  cafe. 

98,  164,  [6^,  x66 
Leafe  by  tenants  in  common,  in  what 

cafe  no  eftoppel  on  either  part.  105 
Leafe  by  attorney  good  by  eftoppel, 

in  what  cafe.  108 

A  leafc  is  not  good  by  eftoppel,  if  the 

lefTor  had  nothing  in'^the  lands.  165 
No  efloppel  is  where  an  intereft  aftn- 

allypafles.  168 

Eftoppel  muftbe  nrutual  and  recipro- 
cal, elfe  neither  party  is  bound. 

166,  167 
EfFeft  of  an  eftoppel  where  nil  debet 

\%  pleaded.  166 

Where  nil  habuit,  C^r.  is  pleaded. 

166,  168 
Cafe  in   which  ne  Uffa  fias  ipay   be 

pleaded.  167 

Difterence  as  to  eftoppel  between  an 

indenture  ^ud  3^  deed-poll. 

166,  167 
Eftoppels   continue  only  during  the 

leafe.  168 

Eftoppels  allowed,  for  what  reafon. 

1A8,  170 
They  are  regarded  as  odious  at  law. 

169,  170 
They  do  not  affeft  a  joint  leafe  by 

tenants  in  common,  zo^,  168,  z6g 
But  they  operate  upon  fuch  leafe  by 

indenture  by  joint-tenants.        169 
Otherwife,  if  the  leafe  be  by  deed- 
poll  or  parol,    ,  ibid. 


How  if  a  leafe  be  by  coparceners,   * 

Page  1 69 

The  leffee  is  eftopped  Xof^y  that  the 
guardian  being  only  tenant  at  will 
cannot  make  the  leafe.  qa 

The  mortgagee  is  not  eftopped  by 
acceptance  of  the  mortgage  to  de- 
ny the  mortgagor's  title.  <^j. 

The  leafe  of  a  mortgagor  in  pofTcf- 
(Ion  ^oodagainft  himfeif  by  cftop. 
pel,  in  what  cafe.  105 

A  ieafe  not  good  even  againft  the 
party,  in  what  cafe.  108 

A  fecond  leafe,  by  reafon  of  the  eftop- 
pel,  takes  e^e^  prefently,  in  what 
cafes.  16^ 

The  aftignee  of  a  leafe  by  eftoppel 
ihall  not  have  the  like  benefit  of 
covenants  as  one  by  a6t  of  law,  or 
deed.  263,  324 

An  indenture  eftops  the  defendant 
from  pleading  nil  fiabuit^  Cg'r .     3 1 3 

Articles  of  demife  eftop  the  defendant 
from  faying  that  he  had  nothing  in 
the  land  demi fed.  319 

EJlovers. 


Common  of  eftoverSy  what.  2\z 

Bote,  whati  ibuK 

Eftovers  and  botes  fynonymous  terms, 

ibij. 

They  arc  three  kinds  in  law.  212,215 

They  are  incident  to  the  eftateof  eVc- 
ry  tenant.  212,213,216 

Except  that  of  tenant  at  will.     ibid. 

They  muft  be  reafonable,  otherwife 
it  t^ill  be  wafte.  213 

Common  of  eftovers  cannot  be  ap- 
pendant to  land,  unlefs  by  prefcrip* 
tion,  ibid. 

But  tkey  may  be  appendant  or  appur- 
tenant to  a  houfe,  to  be  fpent  there. 

ibid. 

Therefore,  if  the  ownor  re-build  a 
houfe  blown  down,  in  the  fame- 
place  and  manner,  hit  eftovers 
ftiall  continue.  ibitf^ 

So,  if  he  merely  alter  the  rooms,  with- 
out making  new  chimnies.  ibiJ, 
)  A  prefcription  to  have  common  of 
eftovers  good,  in  what  cafe,     ibid^ 

Not  good,  in  what  cafe.  ibieK 

Common  of  turbary  may  be  appen- 
dant to  a  houfe.  ibid. 
Z   z  One 
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Ooe  hftving  common  of  eftovers  in 
the  lands  of  another  fliall  have  afTife 
of  his  efiovers,  if  the  tenant  or 
owner  cut  down  the  wood. 

^Treffiafsy  however,  is  the  betur  re- 
medy* ri/V/. 

If  one  having  common  of  eftov^is 
ufe  them  to  an  improper  purpofe, 
trefpafs  lies.  iiiJ. 

But  the  party  is  not  liable,  in  what 
cafe,  a  id. 

The  tenant  fliall  not  take  wood  to 
make  new  fences,  ^c.  215 

But  be  may  cut  down  dead  wood. 

Soy  he  may  fell  feafonabje  wood,  ufed 

\o  be  felled  within  what  time,  iki/i. 
Oaks  deemed  feafonable  wood,  in 
.    what  cafes.  n  /^V. 

Wood  is  deemed  timber  according  to 

the  cuftom  of  the  country.  2  to,  21  $ 
A  termor  may  cut   underwood,   in 

what  cafes.  215 

Copyholders  may.  cut  ofF  the  under 

boughs.  216 

But  not  the  top  boughs.  ihi/i. 

Except  the  loppings  of  poUengersi  by 

cuftom.  2)5 

In  which  cafe  the  lord  pannot  cut 

the  trees  down.  t^; 

To  fell  trees  is  waHe,  unlefs  to  repair. 

To  fufFer  germins  to  be  sgain  newly 
deftroyed  is  new  wade.  i^V/. 

The  termor  has  of  common  rigiit 
timber  for  repair  of  his  houfe,  and 
underwood,  ^c,  for  his  enclofures 
and  firing.  ih'ri. 

^ut  he  cannot  cut  either  oaks  or  afli 
for  fire -wood.  //i/V. 

Unlefs  they  are  under  feven  years  of 
age.  i^iJ. 

If  one  cut  wood  to  burn  when  he  has 
fufficicnt,  it  \h  wafte.  Wd. 

A  re£Vormay  cut  down  timber  for  re* 
pairs  of  the  parfonage  or  chancel. 

He  may  cut  down  underwood  for  any 
purpofe,  if  fuch  be  the  cuflom  of 
the  country,  /i/V/. 

But  if  be  grubs  it  up  it  is  wade.  I'^V/. 

He  may  cut  down  timber  to  repair 
any  old  pews  that  belong  to  the 
rc<ftory.  iiiJ, 


He  is  alfo  entitled  to  botes  to  repak 
barns,  ^c.  Page  216 

A  copyholder  not  of  inheritance  has 
what  property  in  trees  fevered  from 
the  freehold.  217 

A  right  for  a  copyholder  to  fel?  tim- 
ber by  cuftom,  good,  in  what  cafe. 

In  wbat  cafe  not  good.  ijiV, 

A  cuftom  that  every  c'opyholdcr  may 
fell  trees  at  his  pleafure,  void.  Hid, 

A  copyholder  m^y  cut  timber  for  re-* 
pair.  iW, 

To  enable  him  to  cut  down  trees  on 
other  lands  than  his  own,  a  fpecial 
cuftom  mad  be  fhewn. 

Wind^JIs  arc  the  property  of  the 
lord«  216 

The  lord  may  in  any  cafe  cot  down 
timber,  leavine  fuScient.         2iy 

If  he  cut  down  lo  many  as  not  to 
leave  fufficient  eftovers,  the  copy- 
holder has  What  remedy.  219 

In  felling  timberi  enough  muft  be  le^ 
for  the  tenant  for  life.  218 

If  the  lord  plant  trees  on  a  common, 
the  commoner  has  no  right  to  abate 
them.  21^ 

But  if  they  defiroy  the  common  they 
are  a  nuifance  which  the  commoner 
may  abate.  iiiJ, 

Note  a  di(lindion.  UiJ^ 

Eftovers  may  be  granted  in  fee„  and 

21S 

The  grantor  may  take  the  trees  with 
the  grantee.  iSid, 

Of  a  grant  of  underwood.  /^/V/. 

For  a  mere  right  of  common  of  tur- 
bary trefpafs  fupre  claujuifi.  Jregit 
will  not  lie.  ihtd. 

But  for  an  exclufive  right,  as  to  dig 
turf,  it  well  lies.  ihid. 

Of  the  la\v  of  eftovers  with  refpe^  to 
the  tenant  for  life.  221 

See  Copyhaldersy  RmhUmtnts^  Wqfi^^ 
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Evidence. 


Declarations  by  tenants  admiffible  af* 
ter  their  death,  to  fhew  whether  a 
piece  of  land  be  parcel  or  not.  ^80 

Atticles 
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Articles  6f  agr^*meht  uncl^r  feal  can- 

/       not  be  received  in  evidence,  iiniefs 

(lamped  with  a  deed  (lamp.  Pagf  }o 

For  a  deed.wtien  offered  in  evidence 
muft  be  (lamped  with  the  appropri- 
ate ftamp.  29 

Whether^  if  the  revenue  be  fatisfied, 
an  inftrument  .having  a  wrong 
ihimp  be  receivable  in  evidence. 

An  agreement,  aflignment,  or  any 
inftrument  is  inadmiffible,  unlefs 
(lamped.  31 

60,  if  a  man  will  reduce  into  writ, 
ing  a  parol  leafe,  he  mufl  have  it 
(lamped,  elfe  it  is  not  receivable 
in  evidence.  /i/V/. 

So,  a  parol  agreement  fubftantialiy 
varying  a  written  contrail  is  inad- 
ttaiinble.  333 

£ven  though,  for  want  of  a  (lamp 
or  for  other  defe^,  che  written  a- 
grcement  is  not  receivable  in  evi. 
dence.  i6iJ, 

Sue  as  to  collateral  mattersy  it  is 
other  wife.  iil/i^ 

Or  to  ei^plain  an  indrument.      i^iJ, 

0^6  prove  other  conilderations  than 
'^lofe  exprclfed.  253 

Evidence  to  explain  an  agreement,  in 
what  cafts  admitted  and  in  what 
not.  aj,  26,  332,  333 

Where  a  party  declares  generally  on 
an  agreement  the  written  conrfa6l 
stay  be  given  in  evidence. 

28,  29,  428 

Whether  a  letter  (lamped  takes  a 
parol  agreement  out  of  the  flatute 
of  fraudst  26 

Evidence  .of  payment  of  rent  by  the 
defendant  for  a  long  period,  eon* 
eludes  htm  from  proof  of  title  in 
another^  in  what  cafe.  334 

But  though  fuch  defendant  cannot 
controvert  the '  plaintifTs  tule  he 
may  give  evidence  to  explain  the 
holding.  ^  iM. 

The  cuftom  of  the  country-  i$  evi. 
dence  to  explain  the  holding.     180 

Whether  an  authont3r  or  a  power 
muft  be  produced.  x  to,  318 

Notice  to  quit  at  Lady-day  is  frimd 

/acie  evidence  of  a  holding  from 

Lady-day  to  Lady*day.  178 


Delivery  of  notice  to  quit  to  a  fer« 
vant  prefumptive  evidence  that  it 
came  to  the  tenant's  hands,  in  what 
cafe.  Page  i2t 

Where  a  landlord  receives  three 
months  notice  under  a  quarterly- 
refcrvation  of  rent  and  takes  his 
rent,  it  is  prefumptive  evidence 
that  he  meant  to  difpenfe  with  Ihe 
notice.  t8^ 

Acceptance  of  rent  as  fuch  by  the 
remainder-man  is  an  admiliiok 
of  the  leffee  of  the  tenant  for  life, 
though  fuch  tenant's  leafe  were 
void.  z84 

But  generally  acceptance  of  rent  is 
not  concluiive  evidence^  but  is 
open  to  explanation. 

161,  184,  4^3 

So^  acceptance  of  rent  is  only  evi* 
dence  of  a  holding  from  year  to 
year,  and  may  be  rebutted  by  (hew- 
ing notiite  to  quit  previoufly. 

19,  i8» 

Notice  by  a  tenant  to  his  under-te* 
nant  and  (igned  by  the  landlord,  if 
not  (evidence  of  the  landlord's  ac- 
ceptance of  the  under-tenant  for 
his  tenant*  14} 

Under  the  general  KTue  in  ttffumjifit 
any  a6l  in  difcharge  of  the  debt 
may  be  given  in  evidence*         336 

3o^  under  the  plea  o^mu  eftfdSum  to 
debt  or  covenant  for  rent,  any 
thing  that  avoids  the  deed  may  be 
given  in  evidence.  315,  526 

The  plaintiff  mud  prove  the  execu* 
tion  of  the  deed,  and  proof  that 
one  calling  himfelf  B.  executed  it 
is  not  fufficieut,  if  the  wicnefs  diet 
n#t  know  him  to  be  the  defendant, 

8O9  a  party  who  has  executed  a  lea(e 
(ball  not  be  permitted  to  acknow^ 
ledge  it,  but  it  mud  be  proved  b/ 
the  fubfcribtng  witnefs.  li 

In  eje^ment  a  right  of  entry  muft  be 
eftabli(bed  and  pofleifion  proved  td 
have  been  within  twenty  years,  tp^ 
fupport  the  a^ion.    342,  343,  ^c*  .• 

Where  the  plaintiff  produces  an  ori* 
riginal  leafe  and  proves  poCTeiSon 
for  many  years,  the  mef^  affign- 
ment  (hall  be  prefamed,  584 

Z  a  a  Ti^ 
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The  plaint  iff  in  covenant  cannot  give 
evidence  of  the  defendant's  ufiiig 
the  farm  in  an  unhulbandmanlike 
manner,  unlcfs  it  amount  to  wade, 
in  what  cafe.  Page  424 

Where  a  variance  does  not  con  fid  in 
any  part  of  the  contra^  but  in  an 
averment  of  matter  fubftquent  to 
the  contra^,  fuch  averment  being 
but  matter  of  inciucement|  need 
not  be  precifcly  proved.  456 

A  mutual  demand  cannot  be  given  in 
evidence,  where  the  defendant  jaf- 
tifies  under  a  diftrcfs.  481 

Where  the  adlion  is  tranfitory  the 
right  to  the  place  cannot  be  con- 
tefied  npon  the  evidence.  498 

Upon  not  guilty  in  trefpafs  ciaifjfim 

fregie^   the  defendant  may  give  in 

evidence,  what.  449 

What  be  cannot  give  in  evidenee 
under  fuch  plea.  ibid. 

Of  evidence  under  the  plea  of  libaum 

.  tenrmintum  and  to  a  new  alTign- 
ment.  iiid. 

Breach  of  a  covenant  for  quiet  enjoy* 
ment  ftipporte<l  by  what  evidence. 

507,  508 

Non-tenure  maybe  given  in  evidence, 
in  what  form  of  adion.  ^\% 

What  evidence  is  not  admiHible  to 
explain  the  intention  of  parties.  424 

The  bare  pofleifion  of  perfonal  pro- 

pcrty  is  evidence  whence  the  juf- 

tices  may  draw  the  conclufion  that 

:  the  party  ihould  be  rated.  526 

The  officer  making  ik  poor*srate  mufi 
be  able  to  fupport  his  aft  by  evi- 
dence* 935 

The  officer  mufl  prove  that  he  a^ed 
in  obedience  to  his  warranti  to 
come  within  flat.  24.  G.  a.  c.  44. 

536 
Of  evidence,  in  an  ejeAment  by  an 

heir  at  law.  385,  386,  ^c. 

Marriage  how  proveable.  386 

Cohabitation  how  proveable.  ibid. 
See  Accrhtanct^  Agreement^  "Ncticey  and 

the  re/fie Qi^vi  Anions  under  their  titles. 

Execution. 

Goods  in  the  cuflody  of  the  law  are 

not  difirainabie.  294 

The  diflrefs  itfelf  n'ot  protefied  even 


from  a  fubfequent  procefs,  in  ifrhH 
cafe.  P^g^  39; 

But  if  replevin  come  after  goods  are 
fold  on  the  execution,  the  dcfen* 
dant  muil  claim  property,  for  they 
are  out  of  the  cuUody  of  the  law* 

ibid. 

So  the  goods  bf  a  tenant  are  liable  for 
a  yeai's  rent,  notwithflaodiDg  out- 
lawry in  a  civil  foiu  391 

For  a  capias  utlagatum  at  the  fuit  of 
the  party  is  confidered  only  as  ^ 
private  execution.  292 

S04  if  corn  be  taken  in  execution  anti 
folci  and  the  vendee  permit  it  after 
feverance  to  lie  on  the  ground,  it 
18  diftrainable  for  rent.  a 95 

In  cafe  of  tenant  for  years  without 
impeachment  of  wafte,  the  iherf/F 
c:.nnot  cut  down  and  fell  timber, 
though  the  tenant  may.  20$ 

Leafes  by  tenanis  by  tlegit^  datute- 
merchant,  and  ftatute-ftaple,  ^c, 
are  conditional.  98 

But  they  are  valid  till  the  contin- 
gency occurs  to  determine  them. 

q8,  190 

Therefore,  fuch  tenants  may  make 
admittances  to  copyholds  and  grant 
them,  it  is  faid.  98 

The  intereft  that  a  man  bath  by  ex-t 
tent  is  HfUgnable.  9^*  ^$3 

Therefore  the  hu (band  may  affign  his 
wife's  judgment,  in  what  cafes.  253 

Therefore  he  who  is  tenant  by,  or  a 
purchafer  under  an  execution  is 
tn  afiignee.  98 

The  conuOee  may  affign  his  interefl 
though  evicted   by  a  prior  conufee. 

But  the  conufee  b;^  the  po/Teffion  be- 
ing  turned  to  a  right,  cannot  alliga 
fuch  right.  98*  ^54 

How  if  the  firft  eonufec  uke  &  leafe 
of  the  reveriioD.  98 

A  fecond  conufee  may  extend  the 
land,  though  the  firft  affign  his 
leafe.  ibid^ 

If  tenant  by  (latute-merchant  fows 
the  land,  he  (hall  have  the  embie* 
ments,  though  forae  cafual  profit 
determines  his  intereft.  234 

Of  an  entire  condition  being  fuf* 
pended  where  leflee  for  years  liarh 
execution  by  extent  or  eUiif,    231 

Lands, 


INDEX. 
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Landf,  &c.  whereof  an  extent,  C^r. 
is  fervcd  before  a  trader  became  a 
bankrupt,  cannot  be  afligned. 

Fai^  175 
A  term  whereof  the  hufband  is  feiied 
in  right  of  his  wife  is  extendable 
for  his  debts;  and  liable  to  other 
c  legal  difpofitions.  270 

A  conufee  is  not  within  the    ftat.  32 
,   H,  S.c.  37.  /.  I.  which  empowers 
the  extcutors  ^V.  of  tenant  for  life, 
^c.  to  di^rain.  288 

Tenant  by  </egit  may  maintain  an 
ejcQment  to  recover  the  lands  re- 
turned by  the  IherifTs  inquidtion. 

347 
So,  the  conufee  of  a  fiatute-merchant 

.  may  bring  an  eje£lment«  i^U, 

■If  tenant  by  elegit  be  Jedbr  of  the 
plaintiff,  he  mud  prove  what.  386 

/What  xnuft  be  proved  in  fuch  a^ion 
by  the  conufee  of  a  fiatute-mer- 
chant.  1^/^. 

Wafie  does  not  lie  for  the  debtor  a- 
gainft  tenant  by  Aatute,  recogni- 
zance, or  ^/t^//,  429 

Of  the  execution  of  the  judgment  in 
ejedtmenti  395,  fsfr. 

No  execution  (hall  be  (layed  by  writ 
of  error  upon  a  judgment  in  eje£t- 

•  tnent,  uniefs  the  plaintiff  do  what. 

400 

Of  execu^on  of  the  judgment  in  an 
action  of  wade.  439 

No  goods  or  chattels  on  the  premilles 
fliall  be  taken  in  execution,  uniefs 
4he  party  pay  to  the  landlord  a 
year's  rent,  or  as  much  thereof  as 
is  due.  449 

Except  in  the  cafe  of  the  crown,  tiij. 

ConfiruAion  of  the  Aatate.    4491  451 

The  party  who  judgment  and  execu- 
tion it  is,  is  meant  by  *'  the  party 
at  whofe  fuit   execution    is   fued 
-  out.'*  449 

The  a^^ion  given  by  the  (latute  lies 
by  an  executor  or  adminiftrator 
againil  whom*  i^/W. 

But  if  execution  has  been  executed, 
the  adminiftrator  comcfs  too  late. 

4S0 

Notice  to  the  (heriff  is  neoeflary  to 
/"ubje^  him  to  ana<5tion  for  remov- 
ing  the  goods  before  the  payment 
of  the  rent.  ihiJ, 


The  want  of  alledging  notice,  how* 
ever,  is  helped  by  the  verdict. 

The  landlord's  rent  mud  be  paid 
without  any  deduction.  HsJ, 

Therefore,  the  (heriff  cannot  claim 
poundage  of  him «  *  iiid^ 

Though  two  executions  be,  the  land* 
lord  can  have  only  one  year'b  renr« 

If  debt  and  coflsbepaid  in  the  adion^ 
io  that  the  property  has  not  beea 
transferred,  the  landlord  is  not  eo- 
tided.  UiJ. 

A  bill  of  fale  by  the  ftieriff  is  a  re- 
moval, in  what  cafe.  ihiif. 

If  an  extent  comes  in,  the  landlord 
cannot  take  his  rent,  though  he 
diflrained  a  day  before.  tbfJ^ 

For  the  goods  taken  by  didrefs  are  in, 
the  landlord's  hands  by  way  o£ 
pledge.  iSiJ. 

An  attachment  was  refufed,  though 
it  be  a  contempt  of  Court  to  -op. 
pofe  the  extent.  iiU^ 

Diilin^ion  between  proceeding  at 
the  fuit  and  for  the  benefit  of  the 
crown  and  an  outlawry  in  a  civil 
fuit.  UiJ. 

An  extent  againd  the  king's  debtor 
teiled  after  didrefs,  fhaH  prevail 
againft  the  didrefs.  i^JJ^ 

Other  wife  of  a  coplat  utlagatum^  at 
the  fuit  of  the  party.  ihid. 

How  if  the  outlawry  be  reverfed.  ihid^ 

A  comraidioB  of  bankrupt  is  not 
deemed  an  execution,  within  the 
datute.  452 

The  datute  extends  to  the  immediate 
landlord  only,  and  not  to  a  ground 
landlord.  ibid. 

In  an  a^ion  againd  the  dieriflf  under 
this  datute,  need  not  date  the  par* 
ticulars  of  the  demife.  ihid. 

But  if  they  be  dated  they  mud  be 
proved.  ihid^ 

The  landlprd  is  not  always  driven  to 
the  remedy  by  ad^ion.  ihid. 

For  the  Conrt  will  afiid  him  upon  mo- 
tion, ihii. 

The  bed  way  is  by  application  to  the 
Court.  ihid^ 

The  dieriffbccomesawrong  doer  for 
any  a^  after  notice  by  the  land* 
loid»  ibid, 

But 


^ 
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Bttt  if  tfaewarrmt  be  altered  no  goodt 
arc  taken  in  eaecution  tkerel^. 

Page  45  a 

Tftfpafii  lies  agaioft  a  flierilF  who  in 
exccutioa  or  a  writ  takes  any  fix* 
tisivj  448 

Biit  tbeaftioQ  will  not  iieagainft  the 
party*  ihid^ 

Lefibr  of  the  plaintiff  in  ejedment 
cannt>t  fiicceed  where  lie  claims 
under  an  tUpt^  in  wliat  cafe.    381 

See  Difire/sy  and  the  ftmral  Jffims^ 
Wider  their  refpeHive  iiiles. 

Exception^ 

An  exception  in  a  Ieafe»  is  what.  |a 
in  u  ft  be  taken  moft  ftriajy  a^lnft 

the  leflbr.  ihid. 

In  every  good  exception^  what  muil 

concur.  12 

Diverfity  between  a  refervation  and 

an  exception.  194 

An  exception  in  a  grant  is  always  part 

of  the  thing  demifed.  122,  194 
Exception  of-trees^  in  what  cafe  good. 

45 
Where  in  a  leafe  there  is  an  exception 

of  an  entry  or  other  eafement^  an 

aAion  will  |je  againft  an  aifignee 

for  l|indering  the  leHbr.  a6o 

A  provifo  that  the  JeiTor  ihall  not  cut 
down  trees  is  a  covenant  and  not  atl 
exception.  421 

If  an  exception  be  of  that  with  which 
the  party  had  not  power  to  meddle^ 
k  is  void  4  433 

An  exception  in  a  leafe  of  one  day  in 
every  year^  operates  how.  99 

Of  exception  of  accidents  by  fire  in* 
troduced  into  leafes.  234,  239 

See  Condi/ion^    Covenant^  Fire^  Wajfte. 

Executors. 

See  Admini/irators  and  Executors^  ■  ^/^ 
Jignment,  Gff.  13 c^ 

Extinguijhment. 

What  (hall  be  fuch  an  extinguifii* 
ment  of  a  leafe  as  entitles  the  ieflbr 
to  enter  for  a  forfeiture.  161 

Where  one  mortgages  his  reverfion 
in  fee  to  the  leflee  for  years,  though 


the  cbnditfOD  be  afterwarda  per* 
formed,  the  term  is  egctiftgniihed. 

If  an  affignee  take  fuch  a  conveyance 
of  the  fee  ts  drowns  bis  reverfiao* 
ary  intereft,  the  covenants  incident 
to  that  intereft  are  extingoiihed* 

%^% 

Rent  referved  0(1  a  demife,  in  whA 
cafe  extingviihed.  308 

%tt  Deht^Ltaft^  Re/tt^  Years. 

Farm* 

Derivation  and  prefent  import  df  the 
word.  } 

The  word  in  a  \v\\]  h  Ivflcie&t  to 
pafs  a  leafefaokl  property^'  if  fiich 
appear  to  have  been  the  tel^ator's 
intention.  ilndt 

For  ^  farm*'  may  compt^end,  whati 

I16 

Whether  a  farmer  be  rateable  to  the 
poor  for  his  fiock^  5*6 

Fee-Jimplc. 

Signification  of  the  word.  32 

Tenant  in  fee-fin) ple^  who.  md* 

He  may  gralit  leafes  of  any  kind  or 
duration.  ihid. 

He  may  have  wafte  provided  the  re- 
verfion  remain  in  htm.  431 

If  he  die  after  fowing  com  and  before 
feverance,  his  executor  ihali  have 
the  emblements.  220 

His  executors  or  admtniftrators  nkay 

bring  debt  for  the  arrearages  of  rear. 

SCO,  278,  tS<5,  28 r^  306 

So  the  executors,  G/r.  are  entitled  to 
arrearages  due  tt^  a  parfon  in  fee 
having  an  annuity  in  right  of  his 
church.  ^  278 

A  copyholder  being  within  ftat.  %%.H, 
8.r.34,the  furrenderee  of  an  affignee 
of  the  reverfion  may  bring  covenant 
for  non-repaif<  againft  the  original 
feiTee  of  a  copyholder  in  fee,  m 
what  cafe.  '  430 

An  office  in  fee  may  be  affigned. 

121 

A  rent  in  fee  may  begrHnted  for  years 
to  commence  in  fittma.  163 

See  Freehold,  Pleadings  Remt^  &c. 

* 
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Felony. 

Lodgings  are  a  d^mus  ma^fionalis  capa- 
ble of  felony  being  committed 
therein,  in  what  cafe.       Pa^e  i86 

In  what  cafe  they  are  not  ihid. 

If  one  take  lodgings  with  an  intent  to 
rob  them  and  do  rob  them,  he  is 
guilty  of  felony*  ihid. 

Chambers  in  an  inn  of  Court  are  a 
dwcliii)g>houfes  to  what  purpofc. 

ihidn 

To  rob  ready  furnifhed  lodgingn  is 
felony.  187 

But  a  man  and  his  wife  cannot  both 
be  guiUy,  in  what  cafe*  ibid. 

To  take  from  off  the  land  the  corn  re- 
maining after  harveft  gotten  in,  is 


felony. 


2^5 


FcmC'Covert. 


Her  free  agency  is  fufpended  during 
coverture.  iii 

For  the  marriage  is  a  gift  in  law  of  aJl 
her  chattels  real,  as  a  term  for  years 
&r.  89,  a68,  272 

But  if  he  do  not  difpofc  of  them  in 
ber  life-time  they  furvive  to  the 
wife,  82,  268 

So  i^  the  refidue  of  a  term  be  undif- 
pofed  of.  ^  269 

80  of  all  things  in  her  right  undifpo- 
fed  of.  8 J 

Therefore  the  hu(band  cannot  deviie 
them.  26S 

For  thq  legal  intereil  continues  in  her 

What  is  a  difpofition  of  a  term  in  her 
right*  86»  ^68»  269 

lier  purchafe  of  lands  is  good  till  a 
voided  by  her  hu(l:iand.  82 

She  cannot  be  a  lelTee.  1 1 1 

But  eflates  made  to  femes-covert  upon 
condition,  (ball  bine)  them.       231 

Her  power  to  difpofei  how  to  be  exe- 
cuted. 60,  61,  82 

Her  trt^ft  of  a  term  veAs  in  her  huf* 
band.  '  82,  268 

But  not  fo  of  the  poi&bility  of  a  term. 

8* 

Nor  ofatrufl  if  it  b^  afCgned  with 
the  privity  of  t^e  hu(baud.  268 

Refervatiou  of  rent  is  not  eflential  to 


the  continiittDce  of  their  leafed  if  It 
be  in  writing  attcfled  and  fflie  con- 
firm it.  Fage  8{ 

A  grant  of  the  whole  term  npdn  con- 
dition is  a  difpoiition  though  the 
condition  be  broken.  a$9 

The  neglect  of  the  bulbaod  to  per* 
form  a  condition  annexed,  to  his 
wi  fe'i  efiate  lofes  it  for  ever.     971 

Except  it  be  a  condition  in  law.  ihUl. 

What  (ball  be  a  difpofitioa  in  Jaw  or 
equity.  86*  268.  26f 

Legal  difpofitions  of  a  term  in  right 
of  his  wife  bind  her.  S70 

But  where  a  term  or  pofl^ffion  is  left 
entire  to  the  wife,  all  intermediate 
changes  thereout  by  the  hulban4 
determine  at  hia  death.  Md. 

Soy  a  grant  of  the  herbage  of  fuch  land 
will  be  void  after  his  death.     ihiJt. 

Hufband  about  to  fell  a  term  in  right 
of  his  wife  from  whom  he  was  di- 
vorced a  menfd  et  tkw9^  reftrained 
in  equity.  269 

But  he  may  fell  a  term  in  her  right 
as  executrix  of  her  former  huiband* 

ihii. 

In  certain  cafies^for  afts  are  not  made 
void  by  the  marriage.  2172 

Therefore,  if  (he  have  made  or  taken 
a  leafe  at  will,the  marriage  is  node- 
termination  of  fnch  wilK  iM* 

Neither  can  (lie  determine  it  without 
her  hulband's  confent.  273 

Payment  of  rent  under  a  leafe  to  the 
wife  dsLmfola  fbould  be  to  the  huf- 
band.  274 

The  executor  of  a  feme  covert  is  en- 
titled to  arrearages  of  the  rent,  in 
what  cafe.  278 

Joint^tenancy  how^effeded  if  it  be  of 
a  feme-covert  and  another,  or  of  a 
feme-folcy  who  marries,  and  ano* 
ther.  27* 

The  marriage  does  not  fever  the  joint- 
tenancy,  but  the  buiband  may  dif* 
pofe  of  her  moiety.  thid. 

Her  chattel  real  held  in  joiot-tcnancy 
(hall  go  to  her  compaition  fiiiviv* 
ing  and  not  to  the  hulband,  in  what 


cafe. 


102,  272 


She  ihall  join  with  her  hufband  in  e- 
jedment  and  have  judgment  with 
him  ro  recover,  in  what  cafe.    272 

But  if  not  made  a  pacty  to  the  a£tion, 

the 
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tfac  recovery  veils  the  term  in  her 
huiband,  in  what  cafe.      Page  270 

If  baron  and  feme  were  leflbrs  and 
Ike  baron  die,  the  feme  is  liable  for 
caft$»  in  what  cafe.  394 

8ti«  mud  join  or  not  for  breach  of  co- 

•  Tenant  •r  in  other  anions,  in  what 
cafe.  473,  474 

If  baron  and  feme  are  diiTeifed  of  her 
land,  they  muft  joHi  for  the  reco* 
very  of  it*  272,  173,  458 

Keplevin  and  avowry  by  baron  ;Uone 
or  together  with  bis  feme^  good  in 
what  cafes.  480 

^hemuft  grant  copies  jointly  with  her 
hufband.  86 

Her  copyhold  intereft  is  forfeitable 
CHily  during  her  baron's  life  by  any 
aa  of  his.  8^ 

Therefore  6ie  may  enter  at  her  hiiu 
band's  death  on  a  copyhold  demifed 
by  him  contrary  to  the  cudom. 

85,    lOI 

Bot  (he  cannot  avoid  her  hulband's 
kafe  of  a  copyhold  with  licenfe  af* 
terhis  d^lh  though  entitled  to  her 
free  bench.  100 

Her  Jeafe  with  her  hu&ind  by  prol 
18  void  at  his  death.  84 

She  may  avoid  leafes  by  detA  by  her 
huiband  after  his  death.  83 

Unlefs  they  be  made  according  to  the 
provifions  of  the  enabling  llatute. 

If  (he  be  guardian  tn  focage  (he  may 
after  her  hu(band*s  death  avoid  a 
leafe  made  together  with  him.     85 

She  cannot  be  bound  by  eftoppel.  167 

Of  a  leafe  to  huiband  and  wife  on 
condition  that  the  lelTor  (hall  re-en- 
ter if  it  come  to  any  hand  but  that 
of  them  and  their  ilTues.  244 

A  teafe  by  way  of  mortgage  by  her 
and  her  hu(band,how  re-e(labli(bed 
after  his  death.  173 

Her  power  to  avoid  a  leafe  is  transfer- 
red to  a  fecond  hQ(band,  in  what 
cafe.  27 1 

Such  power  defcends  to  her  ifTue  if 
ihe  die  before  her  huiband,  in  what 
cafe.  ibid. 

What  is  a  difpofition  by  the  fecond 
huiband.  272 

Jf  a  feme  alien  any  eftate  in  dower  or 
for  life,  or  in  t^il,  jointly  witbber 


huiband  or  coming  from  him,  it 
(hall  be  void  and  the  hufband^s  heir 
may  enter;  P^g^  34 ) 

As  the  fi'atute  was  intended  for  the 
benefit  of  the  huiband  ^nd  his  heirs, 
the  remainder  muft  have  been  Iimi<. 
ted  to  fpch  heirs  and  not  to  a  (Gran- 
ger. UiJ, 

The  huiband's  difpofition  of  his  wife's 
real  eilate  is  defeated  by  his  death^^ 

*73 
A  right  of  entry  is  given  by  (btufe 

to  the  wife  or  her  heirs  after. tb^ 
death  of  her  huiband  who  had  alie- 
ned lauds  and  tenements  of  her  in* 
heritance.  342 

Huiband  and  wife  cannot  in  any  ci* 
vil  cafe  be  witnefles  for  or  again  ft 
each  other.  3,89 

Of  the  furrender  of  an  eftate  for  years 
in  her  right.  i  J2 

Good  only  for  the  huiband*s  life,  on- 
iefs  it  be  made  by  fine,  in  what  cafe« 

ibid. 

See  Baron^  and  the  fever  al  ABiotu  under 
their  refpe^i'ue  titles* 

Fences* 

Hay-botc  or  hedge-bote  is  wood  to  re- 
pair fences,  &c, ,  which  appertain 
to  a  termor  of  common  right.  213 

The  IciTee  may  take  and  ^ottor  pales, 
though  they  need  no  amending,  in 
what  cafe.  214 

But  he  muft  keep  them  for  that  pur- 
pofe.  iSiJ, 

To  the  a£lionof  wafte,  the  defendant 
may  plea4  that  he  took  for  repair 
offences.  437 

Every  man*s  ground  is,  iq  the  eye  of 
the  law,  fenced.  $13 

Who  liable  to  the  repa\r  of  the  bed* 
ges  and  fcouring  the  ditches.    Uid^ 

For  breaking  a  man's  clofe,  cutting 
down  his  trees,  or  throwing  down 
his  fold,  &r.  trefpafs  lies.  ^14 

If  cattle  do  damage  to  the  fences,  tffc. 
they  may  either  be  diftrained  tiit 
compensation  be  made,  200,  310 

Or  the  party  may  bring  trefpafs, 
which  is  the.preferable  remedy,  in 
in  what  cafe.  *  510 

But  ufing  one  remc4y  is  a  waiver  of 

the  others  S>^ 

Trefpaft 
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Trt(pais  9\(a  Uet  for  not  repairing 
fences,  wlierebjr  cattle  come  kito 
the  cenaot's  ground  aiMi  do  damage. 

Caie  alfo  Ues  if  one  who  ought  to  en- 
clofe  agaioft  my  land  do  not  eacbfe 
whereby  bis  catde  do  damage.  $ao 

fiof  it  lies  for  breaking  the  fences  of 
ft  third  perfoni  whereby  my  cattle 
efcape  and  are  diilraintd.  521 

Sea  As  that  come  on  the  land  from  in- 
fufliciency  of  fencea-are  notdiftrain- 
able  for  rent.  69,  292,  993 

&ee  D0m^%'f€mfmii^  M/l§v9r/f  ^re/ka/j^ 

Fcra  Natura^ 

Anitta\%/erit  naturae  not  diftnumible 

Ibr  rcat,  nor  will  replevin  lie  for 

.  them.  995,  458 

Except  they  be  reclMrasd.  iM. 

Fifhiry* 

By  a  grant  of  water  nothing  paflet 

but  a  right  of  fiiking^  x  1  j 

Whethei  £jeament  liee  ibr  a  fiihcry. 

A  future  term  barred  by  fine  and  non- 
claim,  in  what  cafe«  170 

A  nnortgagor  in  poflcffion  cannot  bar 
the  mortgagee  by  a  fine.  174 

The  furrendcr  of  an  cftate  for  years 

:  in  right  of  his  wife  good  only  for 
the  huibaod's  life,  unkfs  by  fine, 

.   in  what  cafe*  154 

A  fine  levied  by  tenant  for  Kfe  to 
the  reverfioner  in  fee,  not  a  furren  • 
der,  in  what  cafe.  iM. 

}f  iflite  in  tail  deftroy  his  eftate  by 
fine,  neither  he  nor  the  cognizee 
caoravoid  the  leaft  of  tenant  in  tail. 

34 
If  tenant  in  tail  make  a  leafe  to  com- 
mence inprdffmti  and  convey  away 
his  eftate  by  fine,  the  cogniaee 
holds  it  charged  with  fuch  ieafe.  36 
But  if  the  leaie  be  to  commence  infu- 
tmra  it  it  otherwife.  ibid. 

In  an  ejeAment  10  avoid  a  fine  aAual 
;  ^try  «n4  oufier  are  necefiary. 


Plaiotiff  cannot  in  fneh  ctfe  lay  his 
demife  or  recover  his  mefne  profits 
before  fuch  entry.  ¥^ige  358 

But  if  the  demife  be  wrongly  laid  it 
may  be  amended.  j6r 

If  one  joint-tenant  levy  a  fine,  it  is 
not  an  oufier  of  his  companion .  344 

The  exectttor  CsV*  of  the  lord  fiisll 
have  fines  aflcfied  in  the  lord's  time. 

378 

Of  fines  or  forehand-rents.  23$ 

It  has  beenconfidered  as  an  imprdvej 
rent.  .  iiid* 

Anew  member  of  a  corporation  en  4 
titled  to  bis  fliare  of  a  fine  on  re* 
newal  of  a  ieafe,  in  what  cafe,  ihidk 

Fiu. 

If  a  honfe  be  defiroyed  by  lightning 
it  is  not  wafie.  143,  309 

Of  the  law  as  to  accidental  burning 
of  honfes.  339 

By  ftamte  no  a  Aion,  ^c.  is  maintain* 
able  againft  a  perfon  in  whofe  honfe 
chamber,  fiable,  &c.  any  fire  fiiall 
accidentally  begin.    309,  239.  267 

Nor  any  recompcnce  be  made  by 
ibem  to  the  perfon  damaged,   ikid* 

If  an  a£Hon  be  broueht  the  general 

•  iflTue  may  be  pleaded  and  the  aft 
■given  in  evideace. .  339 

If  the  plaintifF  become  nonfuit,  (fTr. 
the  defendant  fliail  recover  treble 
cofts.  ikid. 

Nothing  in  the  h€t  fiiall  defeat  any  a* 
greement  between  landlord  and  te- 
nant. 209, 339 

A  Icflee  of  a  houfe  who  covenants  ta 
repair  is  bound  to  rebuild  it,  if  it  be 
confumed  bylightning  or  acciden- 
tal fire.  309,  ^338 

An  exception  therefore  of  accidents 
by  fire  is  now  often  introduced  into 
leafes.  339 

But  notwithi^anding  fuch  exception 
kfiee  is  liable  to  payment  under  a 
covenant  to  ply  rent.  302, 534,  330^ 

Fixtures.  if^  ^<> 

plrafe  the 

What  are  fach  /  contra^  not 

The  old  rule  was,  th?'  H» 

the  freehold  bcAcftatute.       18,  aS 

could  not  \Kct  years  to  commence  in 

future 
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The  rale  however,  h  now  much  re- 
laxed, ^^i^lo4y  539 

There  are  two  exceptions  to  the  niie. 

d04 

The  on^  between  landlord  and  tenant 

204t  ft07 

The  other  between  tenant  for  life  or 
in  tail  and  the  reverfioner  or  re- 
mainder-man*  zoty  ac8 

The  tenant  ^annot  remove  glafs  win- 
dowt*  209 

But'  he  may  remove  all  chimney-pie* 
cei.  304,  do; 

So  he  may  take  away  a  wainfcot. 

»o4 

S09  beds  faftened  to  the  ceiling  «hy 
ropes.  i^ti* 

Or  even  nailed.  ibid. 

So,  he  may  take  things  neceflary  for 
trade,  *  204,  ao; 

As,  brewing  utenfils,  furnaces,  cop- 
pers, lire-eneines,  cyder-mills,  vats, 
tic,  for  boUing  foap,  Cs^r.  204,  ^05 

So,  green  and  hot-houfes  are  remove- 
able.  f40 

So,  a  bam  erefted  on  the  premifles 
upon  blocks  of  timber.      206,  307 

Kotwithftanding  a  covenant  be  to 
leave  all  buildings  which  then  were 
or  ihouJd  be  ereded  on  the  pre- 
mifles  in  repair,  &r.  207 

For  fuch  covenant  means  that  the  te- 
nant ihould  leave  all  buildings  an- 
nexed to  and  become  part_of  the 
reverfionary  eftate. 

But  if  the  tenant 
mufl  leavj 
th<t>- 


Sue. 


flic  0»  ^ 

cafe.  \%   . 

What  is  a  dii,.  %  ^-^ 

hufband.  ^*  ^  o  * 

Jf  a  feme  alien  any  ci  %  ^ 

for  life,  or  in  ii^il,  jcSl 


Trefpalfs  lies  agalnft  a  flieriflF  if  under 
an  execution  he  take  fixtures.  448 

Bat  it  does  not  lie  againft  tiie  party 
to  the^dion.  ibii. 

The  other  exception  to  the  old  rnlei 
is  as  h^^tween  tenant  for  life,  or  in 
tail,  and  the  r^mainderrman  or  re- 
verfioner. ao^ 

Tenant  for  life  or  in  tail  may  remove 
brewing  utenfils,  furnaces,,  coppers, 
fire-engtnes,  cyder-mills,  &c.  erec* 
ted  by  him  and  conneded  with  hia 
trade,  20$;,  ao8 

If  he  does  not  remove  them  they  go 
€0  his  executors.  209,  ao8 

Matters  of  ornament  ot  furniture  go 
to  the  executor.  aoS 

Between  the  heir  and  executor,  how- 
ver,  the  rule  flit!  holds  without 
relaxation.  soy,  aoB 

If  a  man  fell  a  houfe  where  there  is  a 
copper  or  brewhoufe  having  uten- 
fils,  they  will  not  pafis  unlefs  a^ 
confideration  for  them  begtven.2o6 

A  flielf  fhall  be  intended  to  be  a  £x* 
ture.    *  419 

In  a  recovery  in  ejefbneot  of  land,  ail 
ere£lions  pafs,  though  mefluage  be 
qot  named*  391 

So,  by  a  grant  of  garden-ground,  the 
buildings  thereon  will  ^s,in  what 
cafe.  -    iiS 

See  EjiS^entf  BxecuHmt  Wafie^  C^c • 

forjtiture^ 

A  forfeiture  is  incurred  by  the  breach 

of  exprefs  or  convencioDary  con* 

ditions.  161,229 

An  under-leafe  is  not  an  affignment 

that  works  a  forfeiture  under  a  pro- 

vifo  not  CO  affign.  266 

A  feoffment  by  the  iefTee  extinguifhea 

:  the  eflate  and  is  a  forfeiture.      161 

Nit  if  a  deed  by  operation  of  which  a 

t(orfeiture  would  accrue,  be  whollf 

x>id^  it  does  not  work  a  forfeiture* 

\  ihid^ 

>e  ftat.  3a  H,  8.  r.  34.  empower* 

"grantees  or  affignees  of  rever- 

i  to  take  advantage  of  condi* 

of  re-entry.  204 

^feiturerelatesto  what  things^ 

s6$ 
^rf^pitur^  Ik  gipn^iqned  tp 
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ht  tfimiiia  Jtanm^  O^r.  it  ii  not  fo  un- 
lefs  it  be  fornotpayingrcnt.Ptff*a3S 

A  tenant  who  determiues  his  efbte  by 
forfeiture  lofes  the  emblements,  aai 

Courts  of  law  always  lean  againfl  for- 
feitures, as  courts  of  equity  relieve 
agaiaftthem.  16 1 

I'herefore  they  adhere  ftri^ly  to  the 
woixis  of  the  (condition  to  prevent  a 
forfeiturei  »^'<'' 

So,  they  wiU  not  allow  the  landlord  to 
take  advantage  of  a  forfeiture  if  he 
has  done  any  thing  that  confirais  the 
tenancy  and  fo  operates  as  a  waiver. 

i6ty  251 

As  by  diftraining  for  the  rent.  248*  4  ^  3 

Or  bringing  an  a<ftion  for  it.   16I9  413 

Or  accepting  it;  4^3 

For  the  forteiture  b«iiig  a  penalty,  the 
party  waives  it  by  acceptmg  the  rent. 

as^  413 

I>iffei€nce  between  covenants  in  gene* 
ral,  and  covenants  fecured  by  a  pe- 
jialty  or  forfeiture.  25 1 

in  the  latter  cafe,  the  obligee  has  his 
eleftion.  Aid. 

But  the  acceptance  of  rent  (hall  not  be 
a  waiver  of  a  forfeiture  uiileis  the 
landlord  were  cognizant  of  the  for- 
feitiire  or  indicated  his  intention  to 
continue  the  tenant.    161^  248^  413 

Notice  of  the  forfeiture  is  a  material  and 
irfuablefaa.  ^51 

For  fuch  acceptance  b  matter  of  evi- 
dence as  to  the  quo  anifho  of  the  party. 

248 

So,  a  waiver  of  the  forfeiture  applies 
only  to  an  eflate  determinable  upon 
breach  of  a  condition.        161,  184 

For  where  an  eftate  commences  by  li- 
very, it  cannot  be  determined  before 
entry.  ajo 

But  where  the  eftate  is  ififo  fa^o  void 
by  the  condition  or  limitation,  no  ac- 
ceptance of  rent  can  make  it  to  have 
a  continuance.  162,  184 

Though  the  tenant  has  incurred  a  forfei- 
ture under  flat.  4.  G.  2.  proceedings 
M^Ul  be  fiayed,  on  his  doing  what. 

4^3 
In  cje^Vmcnt  for  a  copyhold  on  a  for- 
feiture, the  plaintiff  muft  prove  what. 

387 
See  Accehtantt^    Affignment^    Gmditim^ 
Cofyholda's^  Cwenant^  Dcbt^  Demand, 
Bjeament^  Entry  and  Rfi-mrjy  ^c. 


FraRion. 

As  to  the  fra<5tion  of  a  dfty,  a  fiftioa. 
of  law  may  heal,  but  (hall  not  hurt 

-P^^  357 

Franchijis. 

Franchlfes  may  be  demifed.  it  I 

Except  in  the  cafe  of  a  pcrfonal  unmu- 

nity.  ^    ^^d. 

Every  fair  is  a  market,  but  not  i  cwtra. 

Frauds,  fiatute  of,  lie* 

By  the  ftatute  of  frauds  (29.  C«r.  2.  c^ 
3.)  no  Jeafes,  eftatcs,  ^c.  either  of 
freehold  or  term  of  years  fhall  be 
afligncd,  granted,  ^c.  unlefs  by  deed 
or  note  in  writing  figned  by  the  af- 
fignor,  €^t.  or  their  agent.  16,  79,  148 

Copyhold  or  cuftomary  interefts  are 
not  within  the  ftatute.  16 

Neither  are  furrendcrs  in  law.  16,76,  i  $0 

Since  the  flatute  it  i$  ufual  to  have  a 
covetia  It  from  a  parfon  or  corpora- 
tion  to  whom  a  fnrrender  is  made, 
that  they  will,  do  what.  76 

A  leafe  for  years  cannot  be  fiurendcred 
by  cancelling  the  indenture,  without 

writing.  .    H^ 

But  a  deed  is  not  neccflary  to  a  furran- 

det.  «49 

The  notfe  in  writing  however  muft  be 
ftampcd.  .        ^d. 

Though  the  deed  or  note  in  writmg 
ftiould  be  affigncd  by  the  furrenderor^ 
it  has  been  difpcnfed  with.  i  S  J 

The  deed  or  writing  mentioned  l^  the 
fbtute  feems  to  be  of  the  (amfc  eiTrnce 
as  the  leafe  itfelf.  '59 

Therefore  the  deftruftion  of  that  feems 
to  defboy  the  leafe,  for  it  dcftroys  all 
evidence  of  it.  f  ^»«?- 

But  Chancerv  often  fets  up  fuch  leafe 
again  or  decrees  a  new  one  to  be  ex- 
ecuted, '^j^* 

By  the  fame  ftatute,  no  {terol  leafe  for 
above  three  years  is  to  have  any  other 
cfftfdt  than  a  leafe  at  will.  165 

Therefore  a  leafe  ill  reverfion  cannot 
be  made  by  parol.  18,  165 

A  parol  dcmife  to  hold  from  year  to 
year  and  fo  on  while  it  pleafe  the 
parties  is  an  executory  contract  not 
within  the  ftatute.  H» 

The  meaning  of  the  ftatute.       18,  26 

1 A  Icafc  for  three  years  to  commence  tn 

'         Aa2.  /^^^^ 


iio 


tifbtt, 


fuHfin  bjr  paral »  aot  warianted  \r) 

the  fiatute.  page  i8 

But  any  leafe  that  does  not  exceed  thiee 

yeaiv  from  the  jnaking  is  wUUti  it. 

Where  an  executory  ^ontraft  is  by 

•  which  no  tenn  for  above  tvro  ycais 

ever  iubfifb  a^  the  fame  time,  it  is 

.  not  void  by  ^le  (Utute.  i^ 

Though  a  leafe  be  void  bv  the  flatute, 

.  as  to  the  duration  of  tne  term,  the 

tehant  holds  under  the  terms  of  it  in 

other  refpe^s.  (hid. 

A  parol  a^eemmt  part  pcrfafmed  is 
not  wit&n  the  proviuoas  of  the 
ftatute,  but  will  be  decreed  by  a 
court  of  equity.  43 

By  the  fame  ihitute  no  a^ion  ihall  be 
brought  to  chame  any  one  upon  any 
contnid,  or  file  of  lands,  G/r.  or 
any  intereft  in  them,  or  upon  an 
agreement  that  is  not  to  be  performed 
within  one  year,  unlefs  fome  m<«vo. 
randum  or  note  thereof  be  in  writing 
and  figjned  by  '  the  party  charge- 
able or  ius  agent;  28 

A  memorandum  of  a  verbal  piomife  takes 
what  cafe  out  of  the  flatute.  24 

What  a£l5  amount  to  a  iigning  within 
the  meanir^g  of  the  fhtute.  26 

Tisoceedings  in  e)c£hnent  by  a  fraudu- 
lent aiTi^nee  of  an  infelvent  debtor 
flayed  till  cofls  of  a  former  ejectment 
were  paid  in  which  the  pkintiiF  never 
entered  mto  the  confcnt  rule.      39c 

Whether  copyholds  are  within  the  fta- 
tute  againft  fraudulent  conveyances^ 

587 

©f  goods  fraudulently  carried  off  the 
premiflcs  to  prevent  the  landlord's 
jerocdy  by  diltneis.  ^p 

See  Agreement^  Ejeamenty  Equity^  Jfo- 
tice^    Par^Udcmlfc,  Remval^  Surrof 

Fru-benchm 
See  IFidwf^s  eftate. 

Freehold. 

Tenant  for  life  has  a  freehold^  as  well 
as  tenant  in  fee,  or  tail.         43,  12.^ 

So  has  tenant  in  tail  after  poffibilitv  of 
iffuc  extin£t^  '  43 

So.  if  a  leafc  l?e  to  two  perfons  for  their 
livcs^  both  have  an  ftate  of  freer 
hold,  ,^ 


Cofxffoeneri  have  but  one  ireenoid  m 

refped  of  their  anc^fior.      170,  360 

But  as  to  their  difpofing  power  they 

havcfevenilrightsandimereib.i7o,36o 
Tenants  in  comnmn  have  feyetai  free- 
holds. 360 
Livery  of  feifin  is  necefiry  upon  every 
grant  of  an  efiate  of  freehold  in  he* 
reditaments  corporcaL         117,  140 
Therefore,  a  freehold  cannot  be  made 
to  commence /ff^irftm.       117,  129 
But  fivery  of  feifin  is  Bet  neoeAry  if 
an  eilate  for  Ufe  be  made  by  matter 
of  reconL                                  12^ 
Or  by  way  of  covenaol  and  t^jtaig  a 
w.                                        iSid, 
Off  by  way  ofexdmngt.              iitd. 
Or,  endowment.                            y^/^. 
Or,  where  fuch  eftate  \a  ftnOed  by  \nLf 
of  furrender,  devife,  re&eafe  or  con- 
firmation,                                 ihid. 
Or,  by  way  of  encieafe  or  eaMoaory 
§rant.                                         Hid. 
Neither  is  it  requifite  in  cafe  of  iacoipo- 
real  hereditaments,  fat  it  cannot  be 
ma<le,                                       ifc^, 
Nor  in  fome  cafes,  of  a  mnt  of  tfar 
freehold  of  a  corporeal  tmng.     iMd, 
Not  where  one  grants  all  the  trees  grow- 
ing  on  his  ground.                     Mi. 
Neither  is  it  neceiiary  where  tenant  fm^ 
life  ieafes  under  a  power.           ilid^ 
Livery   within  view  and  entry  after- 
wards are  equal  to  livery  on  the  land 
itfelf.  ■                                       iiij. 
So  is  a  claim  within  view,  if  he  be  de^ 
terred  from  making  entiy.          g'^id^ 
A  condition  may  be  zaacxcd  to  an* 
eilate  of  freehold.                       231 
A  leafe  for  life  on  condition^  being  ar 
freehold,  cannot  ceafe  without  entry. 

If  the  freehold  and  term  of  years  unite 
in  one  perfon  at  the.  fame  time,  the 
greater  eftate  drowns  the  lefler.     14  j 

So  where  a  fee-farm  rent  is  purchafed 
in  by  the  party  feifed  in  fee  of  the 
^ands.  ;^^. 

But  it  is  otherwife,  if  a  term  of  years  be 
in  one  right  and  a  freehold  in  that  o( 
another.  ;^//. 

Timber  fevered  fi^m  the  fipeehold  be- 
longs to  him  who  has  the  firft  ei?ate 
of  inheritance.  217 

The  freehold  defcendbg  on  the  hcir^ 
the  executor  cannot  enter  to  take 

fixtures 


IN0AX. 


Ut 


fixtures  without  being  H  trefpaifer^ 

Page  toy 

Things  annexed  to  the  freehold  cannot 
be  diihrained.  ^4 

to^  they  ai«  not  liaUe  to  be  taken  un- 
der an  execution*  ^  44^ 

Tke(bals  lies  agunil  a  fterifF  who  (o 
takes  them*  »^*^ 

In  cafe  of  the  dcvife  of  a  freehold  the 
devifee  may  without  pofleffion  main- 
tain an  ejrament.  3  47 

The  defendant  in  replevin  muft  ftate 
the  i^ce  to  be  Ins  freehold  or  that 
of  another  party,  in  what  cafe.    4?^ 

tf  an  avowant  faith  hit  freehold,  it  is  in- 
tended hu  fble  freehold  and  in  his 
own  right.  ^    4Sj 

tiherum  tinemenhtm  to  be  pleaded  in  juu 
tification  of  expulfion  under  the  (fat. 
II  G.  s.  c.  19./  20.  305 1 

If  any  thing  touching  the  freehold  conae 
in  quellion,  the  IherifF  can  proceed 
no  further  in  rcplcrin.  460 

Of  the  plea  of  freehold  to  an  a6Hon  of 
trefpafs.  503 

4>f  the  judged}  certificate  under  the 
IbitiKe,  where  the  freehold  or  title 
was  chiefly  in  quefKon^  395)5  i7f  &^* 

Of  the  certificate  where  theplea  or  iifue 
IS  collateral  to  the  quemon  of  (be- 
hold or  titfe«  504 

Of  the  plea  dPantient  demefne.  3  77,46 1 

See  Acee^tante^  Cmditimi^  Entry  and  Re* 
tntry^  Eftmfers^  Execution^  Fixtmrtfy 
Livery^  Phadingy   and  the    reJ^e^Me 

Furniture. 

furniture  brought  into  an  unfunuihed 
room  by'  a  lodger  is  difhainable  for 
debt  due  by  the  landlord.  293 

Mattel^  of  ornament  or  furniture  go  to 
the  executor.  206 

A  fcbedule  of  the  goods  (hould  be  af* 
fixed  to  the  leafe  of  a  houfe  fvmiihed 
with  a  corenant  to  re-deitTcr  them  at 
the  end  of  the  term.  x  f  6,  241 

Such  fchedule  fhould  aHb  be  in  the 
ca^e  of  ready  fumiibed  lodgings.  187 


Fuiute  Intereft. 

A  leafe  to  commence  hi  fsturo  is  called 
an  interne  temdm  or  ^ture  intereft 

130 
A  leafe  to  commence  after  the  deter- 


tnination  of  aprio^ksffe  Audlbe^ 
prefently  if  the  prior  leafe  wm  irnid 
at  law.  AiMift 

So^  If  the  prioff'iewB  oe  niiifeciled.  inid!* 
This  rule  holds  alfo  where  an  iodea* 
ture  of  leaft  ia  frMmd  by  the  juifi 


But  all  Icaies  iiK>9KMft»  moil  be  ceifam  at 

to  their  compnenccment,  dsfc,       134 

What  kind  oif  certainty  it  necefltay^ 

A  leflee  muft  enter  when  lus  leafe 
comes  i«D  poieiioo.  ift 

A  term  <^  yean  to  comaentt  vnfuhm 
may  be  afBgned,  for  the  xntmft  is 
vt&ai  in jkrmfimi.       X40,  170*  2^:5 

Such  intereffe  termmi  is  gruitabfe  befiiM 
entry  bv  the  Icfiee*  139^  170 

Thou^  the  leflbr  die  befove  the  leflee 
enter,  yet  the  ki&e  may  enter.    140 

So,  if  the  leflee  die  before  entry  his  ex^ 
ccutOKS^  ^e.  nay  enter.  iSidi 

If  it  be  nnde  to  two  and  ooe  die  belbie 
entry,  his  intereilihallfurviTe.   i$id( 

Of  fntuceintcrefls  being  bamd.      tym 

If  the  leflte  enter  before  his  leafe  come 
imo  pofleftoa  it  wiU  te  a  dilleiiiu 

»7i 

No  continuance  of  pofleffion  after  the 
term  begins  w31  pnige  the  diffirifitt^ 


Yet  debt  lies  fcr  the  rent  in  refy^  kf 
the  privity  of  omtaaft^  HidL 

All  leafes  where  there  is  a  particulv 
eftateout  are  leafes  in  reverfion.  i^ 

A  httfhandi  flsay  make  a  leafe  of  knds 
held  in  jotn^cenancy  with-  hts  wife 
to  commence  afiter  ins  dratht     iAidi 

Such  kafe  will  be  good  thou^  the 
wifia  furvive.  aid. 

The  leafe  is  wdl  enough  made  if  there 
be  wonda^fuflkieat  to  prove  a  nrtfeoi 
contract  for  the  reverwinary.  miareft 
after  an  effatft  for  life  be  detttrmiiMdL 


t6c 
nrod 


Such  leafes  cannot  be  made  by  par< 

163 
For  a  deed  is  of  the  vtry  eflcnce  of  the 

grant  of  a  reVerfionaiy  iittereft.  164 
Such  leafes  therefore  muft  be  made 

either  by  deed  poll  or  indentme*  ih'd* 
Of  the  recovery  in  ejefhnentof  a  reverw 

fionary  iotetef^*  346 

Rent  reserved  immediately-  on  a  leafe  to 

comviencp  hjknrottuiy  be  di&ained 

fOTt  191 

.    Freehold 


i 


<6s 


iNUEiL 


FfcdioM  cannot  be  made  to  commence 
.     im/kiun.  Page  127,  128 

As  to  the  future  real  efiate  of  a  bank- 
rupt^ there  muil  be  a  new  bargain 
and  fale,  &4S 

See  AJjmmiHt^  Dthty  Cwmant^  Entry 
dmd  Re-entry^    Grant^    Leafe^  Years^ 

Gleaning*, 
The  right  to  glean  is  merely  notional 

For,  to  ileal  com  fevered  from  the 
fifeehold  is  felony,  1  Haw*  P.  C  6« 
!•  c.  33.7^  21. 

A  right  to  glean,  however,  may  exift 
by  particular  ciklom.   225.  i  H*  £L 

Glebe* 

The  glebe  lands  of  a  re£^ory  are  reco- 
verable in  an  eje<ftment  for  the 
xe^ry.  354 

la  an  action  for  the  ufe  and  occupation 
of  glebe  lands  the  defendant  cannot 
^ve  in  evidence  a  fimoniacalprefen- 
tation*  333 


See  Furniture* 


Goods 


Grant. 


Whatfocver  may  be  granted  or  part- 
ed with  for  ever,  may  be  granted 
or  pfurted  with  for  a  time.         1 14 

A  granfOc  may  annex  any  conditions 
to  his  grant.  161, 228 

Whether  it  be  an  cftate  of  inheri- 
tance,  Gj'r.  or  a  grant  of  tithes.  131 

A  grant  of  land  pafles  whatever  is 
upon^  or  beneath  it.  115,  116 

Exception  to  this  rule.  391 

By  a  grant  of  water,  a  pifcary  only 
pafles.  II J 

"What  pafles  by  a  grant  of  a  farm. 

116 

'  of  a  mefTuage.  iiiJ, 

■  ^  of  a  houfe  with  the  ap- 

purtenances. i^iJ, 

.  of  an  advowfon*       117 

The  purport  of  general  and  of  par- 
ticular names  in  grants. 

6,  It  St  165 


Dignities  and  honours    cannot    he 

granted  for  years.  Page   i2t 

An  exception  in  a  grant  muft  be  of 

part  of  the  thing  granted.         122 
Efiovers  may  be  granted  in  fee,  and 

th«  21S 

Grantor .  may  take  the  trees  with  the. 

grantee.  iiu. 

The  grantee  of  eommon  of  eflovers 

cannot  have  common  of  eilovers 

for  new  houfes  built  by  him.  215 
Common-appurtenant   is    claimable 

by  an  exifting  grant.  214 

Of  a  grant  of  unoerwood.  atS 

A  grant  of  trees  on  the  grantor'#^ 

ground  does  not  need  Jiveiy  of 

feifln.  129 

Nor  does  an  edate  created  by  wajp 

of  executory  grant.  i^i^. 

An  tHtereJfe  termini  may  be  granted* 

He  who  cannot  grant  cannot  lurren. 

der.  X52 

Grant  of  a  rent-charge  out  ci  the 

fame  land,  in  what  cafe  a  furren- 

der,  and  in  what  cafe  not.  154. 
Grantee  of  an  ofiice,  bjr  accepting  a 

new  grant  of  the  fiime,  furrenders. 

Grantee  of  a  rent-charge  is  enabled 
to  bring  an  eje^meut|  by  what 
provifo.  34^ 

Coporations  cannot  either  grant  or 
take  without  deed.  71 

But  their  grantee  need  not  (hew  the 
deed  in  order  to  entitle  himfelf. 

A  grantor  may  waive  a  condition. 

Grant  of  a  leafe  after  the  expiration 
of  the  old  onC|  ia  what  cale  good.    - 

Grantee  of  the  reveruon  mutt  give 
the  regular  notice  to  quit  to  a  year^^ 
ly  tenant  in  pofleffion.  179 

The  grantee  of  a  reveriion  may  bring 
debt  for  rent  againft  the  leflee.  307 

The  grantee  of  a  reverdon  may  brin^ 
debt  for  rent  againft  the  leflee.  ihUi. 

Except  the  leflTee  have  afligned  over 
and  fo  deftroyed  the  privity  of 
cftate.  /i/V. 

But  if  he  has  afligned  part  of  the  land 
only,  he  is  liable  for  the  whole 
rent^  i^iW. 

The 


INDEX. 


C63 


The  k!fsg*s  grantee  of  a  clofe  in  ac*- 1  Teftatnentary  guardian,  is  the  fame 
tion cannot affign  it  to  another*  354  I     as  guardian  in  focage.         Fag9  fo 


The  grantee  of  the  reverfion  ihalJ 
have  wafte.  Page  432 

Of  the  flat.  32.  H^  8.  r.  ^4.  refpe6^ing 
the  grantees  of  reverfions.        264 

The  executor  of  a  leflee  is  liable  to 
Che  grantee  of  the  reveriion  on  co- 
venants that  run  with  the  land. 

£mbfements  ipay  be  granted  and  the 
donee  may  after  the  grantee's 
death|  cut  and  take  them  away. 

221 

The  executor  of  a  grantee  of  a  te- 
nant for  life,  ihalLnot  have  the 
corn  fown  by  the  grantor.        120 

Grant  of  all  a  term,  isfc^  with  cove- 
nants to  hold,  bow  far  it  operates. 

K  grantee  may  prove  the  execution  of 

tbe  deed  to  himfelf,  in  what  cafe, 

388 
A  parfon  may  grant  his  tithes  for 

years.  xi8 

A  grantee  ihall  have  all  ways,  eafe. 

ments,  &r.  119 

Of  the  grant  of  an  o$ce.      119^  &fr. 
The  grantee  of  a  navigation  rateable 

to  the  poor*  532 


Guardian. 

Guardian  in  focage,  who  is.        .  89 

He  derives  his  authority  from  law.  89 
.  Whicb  inveOs  him  with  both  an  au- 
thority and  an  intereft.  ibid. 

He   nnay  grant   leafes^  in  his  own 
name*  88,  89, 90 

Upon  which  the  leiTce  may  maintain 
ejectment.  88 

He  may  bold  courts  in  his  own  name 
and  graiit  copyholds,  which  ihall 
bind  the  heir.  91,  toi 

He  is  accountable  to  the  infant.     89 

His  leafes  beyond  ius  guardianfbip 
voidable  only,  but  not  void.      90 

Therefore,  may  be  afirmed  by  the 
infant,  when  of  age.  ilid, 

A  leafe  renewed  by  a  gii9r4ian,  (ball 
follow  the  nature  of  the  original 
Icafe.  ibid. 

The  leafe  of  a  guardian  in  focage 
accepted  by  the  leflce  for  yea|i,  is 
^f^rrender,  150 


A  guardian  by  nurture  ci^nnot  mako 
leafes,  either  in  his  own  or  the  in* 
fant's  name.  ibid. 

But  he  may  make  leafes  at  will.  ibid. 

The  leifee  is  eftopped  to  queflion  his 
power.  ibid. 

If  a  guardian  be  lelTor  of  the  plain* 
tiff  in  ejedment  he  muil  prove 
what*  375*  386 


Habere  Jacias  P^ff'sffionem^ 

■ 

SHC  EjeHmtnf. 

r 

Ha  nd^writing* 

As  to  hand- writing  being  genuine  or 
imitated,  what  evidence  is  admif- 
fible*  389 

Hear-fay. 

In  what  cafe  evidence  as  to  marriage. 

386 
Declarations  of  deceafed  tenants  evi- 
dence, in  what  cafes^  389 

Heir. 


The  word  "  heir,'*  includes  aHigns* 

121 

mierefore,  if  one  feifed  in  fee  re*, 
ferved  rent  during  the  term  of  a 
leafe  toi  him  and  his  aifigns,  the 
rent  (hall  go  to  the  heir.  195 

Timber  fevered  from  the  freehold 
belongs  to  him  who  has  the  firft 
eflate  of  inheritance.  217 

An  advowfon  is  real  alTets  in  the 
hands  of  the  heir*  117 

The  old  rigid  rule  as  to  6xtures  fiill 
obtains  between  heir  and  executor. 

207,  208 

The  freehold  dcfcenJingon  the  heir, 
the  executor  cannot  enter  to  take 
fixtures,  without  being  a  trefpairer. 

207  • 

Heir  out  of  the  queftion  as  to  char-^ 
t^l  interefts.  277 

Tbf  beir»  thppg^  j^oi  named  may 

have 


Mf 


rN  D  E  X. 


hmrt  CAycnant  on  coveaanti  thtt 

nm  vitb  the  l«nd.  Pagt  2S2 

For  covenaiiu  real  defccad  to  ibc 
heir.  »29 

BiKt  for  a  bretch  of  covenant  in  the 
life  time  of  the  tcftator^  the  exe* 
cotor  lltall  have  the  a^oo.       281 

So»  the  emblemeots  go  to  the  execu* 
lor  and  not  to  the  heir.  t»$ 

The  heir  is  liable  for  a  breach  of  im- 
plied covenants.  %^6 

In  covenant  for  not  repairing,  the 
hetr  ought  not  ta  aUedga  a  breach 
in  his  ancefior's  life  time.        421 

The  widow  or  her  hairs  may  bring 
ejeftment  for  her  lands,  aliened 
by  her  huiband.  343 

Where  one  bringp  ejedment  as  heir 
at  lav,  ha  ought  to  prove  what. 

Bk   aocaftor  (ball  be  intended  to 

bava  been  ieifcd  sfi  fee,  till  the 

contrary  appears. 
If  furrenderer  of  a  €opyhol4  dif; 

fore  admituacct  his  heir  may  bring 

ejedaaent.  340 

Aa  heir-apparant  is  a  good  witncis 

as  to  the  titte-of  the  land.         388 
Of  the  i)f  ir  being  admitted  to  defend 

an  ejeftment.  369 

A  demife  laid  on  the  day  the  anceior 

died,  was  held  very  well  after  ver. 

did. 


Iiebe- 


heraditamentt  cannot  be  difbaiaed 
for.  F^  z%{ 

Where  the  tenant  holds  over  after  bis 
term  has  expired,  without  anv  near 
contrad»  he  holda  opon  the  maser 
terms.  19^  177 

Therefore  notice  to  qnit  is  neccAiy* 

Leflee  holding  ovcf  is  not  a  tia^pwr 
till  entry.  {40 

Tenants  holdingr  over  after  demand 
made  and  notice  in  writing  civeg 
for  delivery  of  poflafioi^  ImiI  pay 
at  the  laie  of  double  the  year^ 
vahie  for  the  CioK  they  fo  hold 
over*  3^9 

To  be  recovered  by  adion  of  debr« 


In  which  ^adal  baU  Audi  bt  ^ven* 


Hefbdgtn 
A  leafe  of  the  vefture  or  herbage  \% 

good.  IQI 

]|ut  a  refervation  of  fuch  would  be 
bad.  X92 

JEje^ment  alfo  lies  for  herbm.    3^4 

An  intereil  in  the  profits  or  the  foil 
will  enable  ttie  prty  to  maintain 
trefpaft,  f«^^  tlmtfkm frtgit.      503 

So,  trefpafi  w  tt  pnidt  lies  for  one 
who  has  the  profits  of  the  foiL  519 

Hneditamcnts. , 


Of  corporeal  hereditaments.  114,  Vc. 
They  confift  of  fobilantial  obfcfb* 

SIS 

Of  bcorporeal  hereditaments. 

117,  «r. 
A  l^l^t  urging  out  of  w  incorporeal 


The  ftatttte  b  a  remedial  law.     iM 

The  notice  to  quit  may  be  made  he- 
fore  the  ieafe  expirca*  330 

The  notice  in  writing  b  Itfolf  a  de^* 
mand.  ihU 

A  receiver  undar  the  Court  of  Chan- 
cery is  *^  an  agent  property  a^tho- 
rifed.'*  iM, 

I  One  tenant  in  common  may  maintain 
thb  a^ion  againft  hb  compan^n. 

liiA 

S09  a  tenant  who  refufoi  to  delivct 
poflefiott  after  he  has  given  notice 
of  his  intention  to  quit,  is  Jiahie 
to  pay  doable  the  rent  3af 

Recoverable  in  the  &me  asanner  aa 
the  fingle  rent  was. 

A  parol  demife  b  a  foficjcnt  holding 
within  the  foitoie.  31^ 

Notice  by  the  tenant  need  not  be  in 
writing*  UH 

An  adion  for  double  rent  on  this  fta» 
tttte  will  be  barred  by  acceptance 
of  rent.  330^  413 

But  mch  acceptance  does  not  imply 
that  the  tenancy  (ball  continue. 

A  fccond  notice  to  quit  delivered  by 
landlord  after  the  firft  has  eapifcdy 
b  no  wahrer  of  the  firft  notice,  or 
qf  thf  double  rrm  oiidcr  iu    ii% 


mi^ 
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66S 


Hofpital. 


Of  the  refervation  of  corn  on  an  hof* 
tal  renewed  leafe.  Page  124 

What  exemption  from  charges  ex- 
tends to  the  poor's-rate.  531 

Of  rating  to  the  relief  of  the  poor, 
the  occapiers  of  hofpitals.        526 

Houfc. 

A  houfe  palTes  by  a  grant  of  the  land. 

115,  116 

If  a  houfe  ready  furnilbed  be  demif- 
ed,  a  fchedule  of  the  furniture 
flinuld  be  affixed  to  the  leafe.    117 

Ejectment  for  a  hoafe  is  good.      392 

A  houfe  ought  to  be  demanded  by 
the  name  of  a  meifuage.  ihid. 

So,  eje6lment  lies  for  part  of  a  houfe. 

ibid. 

But  ejectment  of  a  kitchen  has  been 
held  bad,  from  the  vaguenefs  of 
the  term.  ibid. 

Five-eighths  of  a  cottage  may  be  re- 
covered in  ne£lment.  396 

If  feveral  menuages  be  in  poiTeffion 
of  different  tenants,  the  iheriff 
muft  go  to  all  their  houfes  and 
turn  them  out.  ibid* 

Houfes  held  under  the  crown  are  lia- 
ble to  the  poor*8-rate.  529 

The  owner  of  a  houfe  occupying 
part  of  it^  liable  to  be  rated  to  the 
poor,  in  what  cafe*  527 

Two  tenements  occupied  by  feveral 
families,  feveraliy  rateable  to  the 
poor,  though  there  be  only  one 
avenue.  185 

What  defcription  fatisfies  the  words 
dcmus  manfionalis,  1 86 

Of  larceny  of  goods  valoe  58.  in  a 
dwelling-houle  in  the  day-time. 

ibii^. 

Aperfon  who  takes  lodgings  with  in- 
tent to  rob  the  houfe,  is  guilty  of 
bprglary,  in  what  cafe.  ibid. 

As  tp  the  time  of  giving  notice  to 
quit,  there  is  no  dlftm^tion  be- 
tween houfes  and  land.      179,  187 

Of  a  prefcriptive  right  to  a  feat  in  a 
church,  in  refped  to  the  party's 
houfe.  ?37 

See  Difirefsy  EjtBment^  Fixtures^  Fur* 


miturcy  Grants  Hereditaments  %  Lodg" 
iugsy  Notice^  Fwrs-rdU^  Trel^aft^ 
IVafte. 

Infant* 

Leafes  by  or  to  an  in&nt  voidable^ 
but  not  void.        Fage  87^  88,  x  z  x 

What  a  A  amounts  to  an  affirmance. 

87,  88,  90,  10 1 

What  to  an  avoidance.  87 

His  contraft^  void  at  the  commence* 
ment,  cannot  be  afterwards  made 
good,  in  what  cafe.  88 

A  leafe  cannot  be  avoided  by  the 
ledbe  on  account  o(  the  leHbr'e 
infancy.  ihid. 

An  infant  may  make  a  leafe  without 
refervation  of  rent,  to  try  his  title. 

ibidm 

He  takes  the  eftate   bu  rthd  with 
the  conditions  attached  to. 

88,  231 

A  leafe  renewed  for  his  benefit  (hall 
follow  the  nature  of  the  original 
leafe.  90 

In  what  cafes  he  may  confider  a  par- 
ty either  as  lefTee,  dilfeifor,  or  ac« 
comptant.  88 

Building  leafes  decreed  in  favour  of 
an  infant,  in  what  cafes.  ibid^ 

An  infant  cannot  be  eflopped.       167 

The  furrender  of  an  infant  lefTwe  by 
deed  is  void.  539 

But  he  may  take  a  furrender  in  law, 
if  beneficial  to  him.  152,  539 

His  benefit  is  the  chief  confideration 
in  mod  contracts  refpe^ting  him. 

90,3*6,375 

But  an  infant  coming  to  the  reverfioa 
of  an  eflate  demifed  from  year  to 
year,  cannot  maintain  eje^menr, 
without  half  ^  year's  notice  to 
quit.  179 

Whether 'he  is  liable  for  ufe  and  oc- 
cupation.  m 

In  eje^lment  on  the  demife  of  an  in- 
fant, proceedings  will  be  (layed  till 
fecurity  be  given  for  cofls,  or  a  re- 
fponfible  plaintiff  be  named.     37  j 

Therefore,  if  an  infant  lefTor  deliver 
a  declaration*  fome  friend  or  guar- 
dian muft  be  fet  up  as  plainti^. 
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If'fuch  perfbn  die  infolTent,  the  in- 
fdot  himfelf  will   be  refponfiblc. 

See  Guardian^  and  thcfevnaJ  Adiom, 

* 

Inferior  Courts. 

Whtrc  proceedings  in  cjefttncnt  are 

if)  an  inferior  Court,  the  plaintiflF 

muft  a^tuaJIy  feal  a  leafe  on  the 

'  premises.  403 

Ililerior  Courts  ane  not  competent  to 
nnake  rules  to  confeis  Icafc,  ^c. 
and  if  they  were  they  could  not 
enforce  them.  405 

The  title  to  the  land  being  local,  the 
caufe  of  a6^ion  may  be  within  the 
jorifdidion  of  an  inferior  Court. 

Therefore,  if  in  fuch  cafe  a  habeas 
iarfius  be  to  remove  it  after  the 
lenor  of  the  plaintifT  has  fealed  a 
leafe  on  the  premiiTes,  the  Courts 
above  will  grant  z  Jirocedendo.  ihid. 

Otherwife,  if  he  has  not  fealed  fmrh 
Icafc.  ihid. 

A  rule  to  confefs  Icafe,  £*fc.  may  be 
as  if  the  action  had  been  origi- 
nally  commenced  in  the  Court 
above,  in  what  cafe,  ibid. 

The  demife  is  tranfitory,  though  the 
adtion  be  local.  ibid. 

Therefore,  if  the  lands  lie  panly 
within  an  inferior  jurifdiAion  and 
partly  without,  the  defendant  can- 
not plead  the  inferior  jurifdi6tion, 
above;  ibid. 

Antient  demefne  is  pleadable  to  an 
a£lion  of  ejcAment,  though  it  is 
not  to  be  favoured.  377 

The  fhcriff  may  hold  plea  in  the  Coun- 
ty-Court  on  replevin  by  plaint.  460 

feut  if  certain  circumflances  occur 
the  ftieritf  can  proceed  no  farther, 

ibid* 

He  muft  in  fuch  cafe  return  the  pro- 
ceedings into  K.  B.  or  C.  P.    ibid. 

Either  party  however  may  remove  a 
replevin   to   the  fuperior  Courtsv 

ibid. 

Proceedings  in  replevin  cannot  be 
carried  on,  in  what  Courts.        461 

Of  removing  the  fuit  in  replevin  from 
the  County-Court.  472 

See  Tref^afs^  RcfUyin. 


Where  there  is  a  right  to  emblements, 
ingrefs,  egrefs,  and  regrcfs  arc  al- 
low*ed  by  lav.  Page  229 

Where  entry,  authority,  or  licenfe 
is  given  to  any  one  by  the  law  and 
he  abufes  it,  he  will  be  a  trefpaifer 
ab  initio.  5 1 3 

Inhabitani. 

Every  inhabitant  is  rateable  to  the 
relief  of  the  poor,  in  refpeft  to  his 
property.  5x3,  %2b 

He  ought  to  be  rated  according  to 
the  pne/ent  value  of  his  eftate.  525 

A  perfon  fiiall  be  rated  for  profits 
where  they  become  due,  and  not 
where  they  happen  to  be  received. 

Two  tenements  feverally  inhabited  is 
feverally  rateable  though  they  have 
but  one  avenue.  185 

See  Churchy  LcdgingSj  Piors^rate* 

InjunQion. 

An  injundion,  not  being  matter  of 
record,  a  Court  of  law  vnW  not  take 
notice  of  it.  398 

See  Covenant^  EjeHmcnt^  ^f^fTf  ^^^' 

.    Inn* 

Cattle,  &c»  within  the  premiiRrs  of  a 
public  inn  are  prore<^ed  from  a  dif- 
trcfs.  29a,  apj 

Whether  grounds  belonging  to  an  inn 
be  within  the  term  '*  premises.'' 

The  privilege  extends  to  temporarj 
guefts  onty.  ibid^ 

Inrolment. 

The  certificate  of  the  auditor  on  the 
margin  evidence  of  the  enrolment 
of  a  dutch/ Icafe.  at 

The  aflignees  of  a  bankrupt  have  no 
iegal  title  to  the  bankrupt's  ffta« 
till  enrolment.  J43 

Sec  Regijlrj. 
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See  Lunatic, 


Infanity* 

Infolvency* 


The  relation  of  landlord  and  tenant, 
how  affected  thereby.        Page  267 

The  tenant,  though  under  an  Infol- 
vent  Aft  he  difcharge  the  penalty  of 
a  bond^  is  liable  on  a  future  breach 
of  covenant.  277 

If  the  friend  of  an  infant  leflor  of  the 
plaintiff  in  ejeftment  become  infol- 
vent,  the  infant  is  liable  for  the 
cofts.  ^  375 

The  defendant  though  infolvent  is  en- 
titled to  his  writ  oi  error,  in  what 
cafe.  400 

Intereft* 

An  intereft,  bat  not  an  eflate,  pafTes, 
in  what  cafe.  163 

An  authority,  but  not  an  intereft  giv- 
en, in  what  cafe.  109 

A  guardian  has  not  only  an  authority, 
but  an  tnterefl  alfo.  89 

Of  the  objection  to  a  witnefs  on  the 
ground  of  his  being  interefled.  389 

Though  an  iotereft  be  joint,  fe  vera! 
anions  will  lie,  in  what  cafe.   422 

See  Future  Intereft^  Witnefs^ 

Inventory* 
$etFurniturfj  ScheduU, 

Joinder  oj  A&ion*' 

The  Court  will  not  join  feveral  de- 
fendants in  one  declaration  in  e- 
je6tment  if  they  be  fcvcrally  con- 
cerned in  intereft.  370 

Bat  it  will  confolidate  feveral  ejedt- 
ments,  in  what  cafe.  371 

Of  eje6trnent  and  aflault  and  battery 
being  joined  in  the  fame  writ.  393 

An  executor  (hould  not  join  in  the 
fame  declaration  a  demand  by  his 
te^ator,  and  one  in  his  own  right. 

311 

Joint  and  SevtraL 

Where  two  covenant  jointly  and  fe- 
vcrally  wii4i  another,  the  covenan* 


tee  may  have  an  aftion  againft  one 
only,  though  their  intereft  be  joint. 

Page  422. 

Though    two    tenants    in  common 

make  a  leafe  by  joint  words,  the 

refervation  iliall  be  feveral.       193 

Joint'tenanls. 

Whoarefuch.  loa 

They  take  by  furvivorfhip?         ibitL 

How  furvivorihip  takes  place  ander 
a  qualified  tenancy.  il^id. 

Arrearages  of  a  rent- charge  are  reco- 
verable by  the  furvivor.  iiiJ^ 

A  wife*s  chattcl-incercll  in  joint-te» 
nancy  goes  to  the  furvivor,  not  to 
her  ha  (band.  ihid, 

Otherwife  of  perfonal  chattels,     ibid. 

Difference  between  jo'mt-tenants  aai 
tenants  in  common.  ihid. 

Undivided  occupation  is  common  to 
both.  ibid. 

Joint-tenants  may  join  or  fever  in 
making  leafe s.  103 

Their  leafes  bind,  whether  they  be 
in  fir  of enti  or  in  fttturo     t  ibid. 

The  leafe  by  deed-poll  or  by  parol  r«« 
ferving  one  rent,  enures  to    both. 

ibid. 

But  if  by  deed  indented  it  enures  10 
him  only  who  made  the  leafe. 

103,  169 

Gift  of  a  right  In  the  land,  as  to  his 
moiety,  by  one  joint-tenant  binds 
the  furvivor.  103 

Except  fuch  gift  be  by  dcvife.      ibid* 

Grant  of  the  herbage  t*fc.  by  one  joint- 
tenant,  binds  the  furvivor.         104 

So,  of  a  pifcary.  ibid. 

Where  the  joint-tenancy  is  for  life. 

ibid. 

How,  if  a  rent  be  rcfervcd  on  the 
leafe  of  joint-tenants.  10$ 

In  what  cafe  their  leafe  is  bad  for 
both  moieties.  ibid» 

Where,  in  cafe  of  a  furrender  the 
conditional  leafe  of  one  determines 
with  the  death  of  either.  ibid* 

A  joint-tenant  may  demife  to  or  con- 
trail with  his  companion.  106 

If  two  joint-tenants  join  in  a  leafe  it 
isbuf  one  leafe.  ibid. 

If  one  die  before  entry,  his  intereft 

iliall  fiipvive.  140 
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Leafe  to  two  for  years,  if  t  hey  fo  long 
Jiire,  18  a  collateral  condition,  there-> 
fore  no  furvivorfhip.        Page  142 

One  of  two  leflees  taKing  a  new  leafe 
for  years,  tKereby  furrenders  his 
tnoiety.  150 

One  joint>teoant  cannot  furrender  to 
his  companion.  152 

In  what  cafes  a  joint*tenant  may  fur- 
render,  ibid. 

Of  the  wife  joint-tenant  with  her 
huiband  or  another.  272 

The  hufband  may  difpofe  of  a  rever* 
£onary  leafe  of  land  held  in  joint- 
tenancy  with  his  wife.  163 

Where  one  of  two  joint-tenants  will 
not  nepair  the  houfe  209 

One  joint-tenant  may  diftrain  alone. 

287 

He  may  avow,in  what  inahner.2'87,478 

Joint* tenants  ihould  join  in  replevin. 

Of  ejedment  by  joint-tenants.       344 

If  one  joiilt-ten^t  levy  a  fine,  though 
St  fever  the  jointure  it  does  not  a* 
mount  to  an  Oufter  of  his  compa- 
nion.  344 

What  poifeffion  by  one  co-tenant  is 
adverfe  and  an  oufter.  345 

Of  one  of  joint*]eflees  fealing  a  coun- 
terpart of  a  leafe  and  the  other  a- 
greeing,  but  not  fealing.  418 

See  Cctifirmatiwi^ 

.Judgment, 

See  the  refjuaive  Aaions. 

Jus  Difponendi^ 

Tht  leflbr,  having  the /«/ j/^^ff^^/, 
may  annex  what  conditions  to  his 
grant.  x6i 

Jujiices. 

Two  or  more  Juilices  of  the  peace 
may  put  the  landlord  in  poueilion 
of  premises  left  vacimt,  in  what 
manner*  426 

Snch  Juilices  fliould  make  a  record 
of  the  whole  proceedings.         4x7 

See  Pms'tett,  CsV. 


Jnfiification^ 
Sec  TteJ/ia/s^  fcfr. 


King* 

AN  office  is  determinable  at  the 
will  of  thekingjin  what  cafe.  121 

If  the  king  grant  an  office  for  life  or 
make  a  demife  for  years,  the  accep- 
tance of  a  new  paient  or  ieafe  is  not 
a  furrender.  Page  1 54 

Interruption  by  the  king's  patentee  is 
a  breach  of  covenant  for  ^uiet  en- 
joyment. 225 

A  leffec  for  years  of  the  Crown  may 
affign  his  term  though  ouiled  by  a 
(iranger.  254 

The  king  is  not  capable  of  commit- 
ting laches.  190 

Therefore  againft  him  there  can  be 
no  tenant  at  fufferance.  ibid. 

The  king  may  make  a  refervation  of 
rent  to  a  (Iran^er.  194 

The  king  may  dillrain  upon  all  the 
lands  of  his  leilee.  28  j 

The  king's  patent  is  an  exception  to 
the  rule  that  the  binding  ihould  be 
mutual  to  enable  the  party  to  fue 
in  covenant.  418 

Kitchen. 

Not  recoverable  eo  nom'ae  in  rjeft- 
ment.  3^2 


Land. 

TM£  word  hnomeH geheml{0fnum^ 
by  which  every  thing  tcrrcftrial 
willpaff.  II,  116 

The  word  includes  not  only  the  face 
of  the  earth  but  every  thing  above 
or  beneath  it.  tif 

Exception  to  the  rule,    x  1 7,  ^84,  391 

No  private  perfon  can  diftnun  beads 
off  his  own  land*     .  297 

The  land  is  the  place  of  payment  for 
rent  referved  yearly.  247 

Of  a  demand  of  rent  on  the  land.  ibtd. 

Words  off  the  land  will  not  deter- 
mine a  leafe  at  will,  till  notice  to 
the  leffee«  1^9 
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To  recover  land  at  the  bottom  of 
water,  it  moll  be  named  how. 

How  ejcftmcnt  for  a  watcr-courfc 
muft  name  it.  550 

Land  cannot  be  recovered  by  adlion 
*  of  replevin.  457 

The  demife  of  a  houfe  with  the  ap- 
purtenances will  not  pafb  the  land. 

116 

Poffeflion  of  the  land  is  poflcffion  of 
the  common.  350 

In  ejcdtment  land  may  be  recovered 
fubjcft  to  an  eafement.  iM, 

The  a^ion  will  not  lie  for  a  clofe, 
nor  for  a  •*  piece  of  land.*'       i^/V. 

Land  may  be  divided  though  a  leafe 
of  it  cannot.  156 

By  a  grant  of  a  boilery  of  fait,  the 
land  pafles.  8 

The  whole  efiate  in  the  land  paflTes 
by  the  premifles  of  a  deed  notwith« 
ilanding  the  hahcudumf  in  what 
cafe.  1 1 

See  EjcHmenty  Grants  Hereditament^  ^c. 


Land-tax 


See  Taxes. 


Landlord. 


Sec  L^jffor* 


Leafe. 
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What  is  fuch.  —         — 

Parties  to  it.  4, 

What  muft  concur  in  making  it. 
By  what  words  made* 
By  what  words  not  made. 
The  different  kinds  of  iea(es. 
Of  a  leafe  by  deed, 

■by  writing  without  deed,  16 
■^  ■     by  parol  demife.  18 

Of  agreements  for  leafes.  22 

Of  ftamps  requifite  to  leafes  and  a- 

greements.  29 

Of  rcgiftering  leafes  by  deed.  19 

Of  the  capability  to  leafe  or  other* 

wife  grant.  114 

Lands  and  houfes  may  be  demifed. 

ibid. 

So  goods  and  chattels.  ibid. 


In  what  refpe£i  the  intereft  therein 
differs.  ,Ay. 

Leafe  for  life,  years,  or  at  will  may 
be  made  of  any  thing  corporeal  or 
incorporeal  that  lies  in  livery  or 
grant.  11^ 

Leafe  for  life  of  any  thing,  whether 
in  livery  or  grant,  if  it  be  inefe  be- 
fore, cannot  commence  infuturo. 

,  Pagi  12S 

Leafe  for  years  in  what  cafe  good^ 
though  for  want  of  livery  nothing 
paffes  to  him  in  remainder.        129 

Government  empowered  to  grant 
leafes  of  certain  duties.  ^25 

Dean  and  chapters  preferve  the  fame 
defcriptioDs  in  their  leafes  as  before 
the  reftraining  ftatutes.  25 

Leafe  by  aftui  que  trujt  (hall  not  be 
deftroyed  by  a  fine  levied.  17* 

A  leafe  of  herbage  or  vefture,  refer- 
ving  rent  is  good.  iq^ 

Otherwife,  of  grafs,  vefture  or  hcr- 

A  leafe  muft  not  be  of  part  of  the 

thing  demifed. 
A  leafe  how  to  be  proved.  16 

Conilru6lion.of  leafes  made  in  cities. 

8 
Any  one  may  leafe  andreferve  to  him- 

fclf  a  right  to  enter  to^kill  game.  8 
See  Agieementy    Deed^  Frauds  Surren'- 

der^  the  refjieHivc  Afiions.  £5*^.  fcfr, 

Leafe  expired* 

Where  the  leafe  has  expired,  thrf  te- 
nant ftill  continues  liable,  unlefs 
he  give  up  pofteilion,  or  the  land- 
lord accepts  another  tenant.      14; 

But  debt  does  not  lie  on  an  expired 
leafe.  ^08 

Covenant  however  will  lie  for  rent 
after  the  expiration  of  the  term.  321 

In  ejectment  by  the  laDdlord  againft  a 
tenant  whofe  leafe  has  expired,  the 
latter  may  fliew  that  his  landlord^ 
title  is  extin6t.  380 

The  leflee  for  years  after  his  leafe  has 
expired  may  have  trefpafs  for  an 
aA  committed  before.  514 

How,  if  the  title  of  plaintiff  in  wafte 
f a  il  ftndtntt  Ut$.  438 
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Leafc-veid. 

A  Icafe  in  rcverfion  by  tenant  in  fee, 
after  the  end  of  his  anceftor^s  leafe 
▼Old  by  death,  tsroid  alfo.  Page  32 
A  leafe  by  one  made  parfoi>  is  void 
though  confirmed,  in  what  cafe.  So 
An  ecclefiallical  leafe,  if  not  confirm- 
ed during  the  leiTor's  incumbancyf 
h  void.  81 

Delivery  of  deed  of  confirmation 
void,  in  what  cafe.  80 

A  leafe  by  an  adminfirator  not  bene- 
ficial for  an  infant  void,  in  what 
cafe.  92 

A  leafe  made  on  nomination  of  the 
party's  executor  is  void,  forit  ii*ants 
a  leiTor.  1 37 

A  leafe  void  for  uncertainty,  in  what 
cafe.  138 

Void  but  for  the  rcfidue  of  a  term,  in 
what  cafe.  iSU. 

A  leafe. by  joint-tenants  for  life  of 
their  moieties,  void  for  the  whole, 
in  what  cafe.  105 

A  leafe  by  way  of  mortgage  by  feme- 
covert  void,  in  what  cafe.  1 74 
Leafes  void  by  the  difabling  ilatute, 
in  what  cafe.  75 
Leafe  not  purfuant  to  authority,  void, 
in  what  cafe.                               108 
A  leafe  of  tithes  void,  in  what  cafe. 

234 
A  leafe  when  void  by  introdu^ion  of 
an  unufual  covenant.  Ui/i. 

A  leafe  for  years  on  condition  is  iji/o 
Ja^o  void  on  breach  of  the  condi- 
tion. 231 
If  a  leafe  be  void,  a  furrender  in  con- 
iideration  of  a  new  leafe  will   not 
bind.  jee 
A  leafe  to  begin  after  one  void  at  law 
commences  prefently.                1 3 1 
A  leafe  with  rent  referved  **  at  the 
rate  of  '*  is  void.                        137 
Guardian's  leafe  bejond  hisguardian- 
fhip  voidable  on  infant's  majority, 
in  what  cafe.  90 
Leafe  void  by  ftatute  on  tenant  de- 
fertiog  the  premifies,  G^r.          163 
A  leafe  abfolately  void  cannot  be  fet 
up  by  acceptance  of  rent. 

i6ft,  184,  242 
Otherwife,  of  a  leafe  voidable,  i^it^. 
One  who  enjoys  under  a  void  leafe 


and  pays  rent.  15  a  lenant  at  will 
and  not  a  diflcifor.  Pagg  i8g 

He  is  not  entitled  to  notice  to  quit.  i8i 
Where  a  leafe  is  void  ik>  forfeiture  is 
incurred.  ^    |6r 

Otherwife,  if  valid  between  the  par- 
ties. /^,v. 

All  dependent  covenants  are  void,  if 

the  leafe  be  fo.  251,  508 

Otherwife,  of  covenants  independent 

Neither  will  debt  for  rent  lie  on  a 
void  leafe.  155 

But  though  a  leafe  be  void,  in  cer- 
tain  cafes  covenant  lies  for  a  breach 
before  the  leafe  become  void.    509 

Debt  for  arrearages  of  rent  i&  main* 
tainable  though  the  leafe  be  void 
by  reafoD  of  the  non-payment.  308 

Upon  tender  and  rcfufal  of  the  mo. 
ney  fecured  by  mortgage,  the  dc- 
mife  is  void.  1^4 

Ltjftt. 


Every  one  is  capable  frima  facie  of 
being  fuch.  m 

Lcflce  has  but  an  intereffe  termini  be- 
fore entry.  139 
No  entry  neceffary,  in  what  cafe,  /AV. 
A  leflee  may  releafe  rent  referved  be- 
fore entry.                                 ihiJ. 
A  leifee  may  furrender  upon  condi- 
tion, and  the  eftate  revefts  if  the 
condition  be  broken.                  15; 
Leifee  is  eflopped  to  impeach  the  leafe 
of  a  guardian  only  tenant  at  will, 

90 
Whether  the  Icffee's  intereft  ends  with 
the  leffor^s  death,  where  leafe  was 
made  for  21  years  if  the  leiTee  fo 
long  lived  in  the  Iclfor's  fervicc.  143 
The  leflee  mud  repair  fences  though 
no  agreement  refpeding  it  fubfifis, 

440 
But  leflee  from  year  to  year  is  bound 
only  to  tenantable,  and  not  to  fub« 
fiantial  repairs.  ibid, 

A  leflce's  way  referved  can  be  ofed 
only  at  feafonable  times.  119 

The  leifee  continues  always  liable  not* 
withilandingany  aiSgnment.     jsx 
Leifee  and  a^gnee,  dilference  as  to 
their  liability  on  covenant  for  rent. 

322 
Diflference 
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DiiFerence  as  to  their  liability  on 
other  Govenantt.  Pmge  258 

'LtStt  how  far  liable  after  leafe  has 

expired.  14^ 

In  what  cafe  he  is  deemed  a  diiTeifor. 


In  what  cafe  not* 


17X 
aid. 


UJfoT. 

The  lefibr  may  annex  what  condi* 
tioDs  to  his  grant.  161,  228 

Therefore  he  may  referve  to  himfelf 
a  right  to  enter  and  kill  game.      8 

But  he  cannot  enter  and  cut  trees  un- 
lefs  excepted  upon  the  demife  of 
the  land.  %i^ 

Though  upon  feverance  they  ai'e  his. 

ibid. 

8ee  Jtqffim^ 

Letter. 

A  letter  evidence^  in  what  cafe.     26 

Licen/e. 

A  Hccnfe  to  inhabit  amounts  to  a 
leafe.  6 

It  may  be  pleaded  either  as  a  leafe,  or 
a  licenfe.  i^id. 

If  as  a  leafe,  the  liceafe  may  be  giyen 
i  n  evidence.  ibid. 

Sec  Dijirr/s,  Re/ilevin^  ^rifpafs^  tsfc. 

Life^  EJlatt'for. 

Eftate  for  life,  how  created.  43,  126 
If  abfolute,   it  may  endure  while  the 

life  continues.  45 

But  it  may  depend  upon  a  contingent 

event.  43 

Tenant  for  life  has  a  freehold.  43,  127 
'His  leafes  expire  with  his  eftate,  and 

43 
His  being  a  copyholder  makes  no 

difference.  100,  102 

Unlefis  they  be  con^rmed  by  the  re- 
mainder-man during  the  life  of  te- 
nant for  life.  43 

S.emainder-man*s  acceptance  of  rent, 
l^c.  no  confirmation  at  law  of  a 
leafe  void  againft  him.  ibid. 

But  circamftances  may  bind  him  in 
etjuity.  ibid. 


Tenant  for  life*s  leafes 'ibr  years  good 
by  confirmation!  in  what  cafes. 

Page  44 

In  what  cafes  not.  ibid. 

His  leafe  amounts  to  a  grant  of  his 
whole  interefi,  in  what  cafe.       4; 

His  leafe  jointly  with  remainder-man 
in  tail  good  though  a 6ne  be  levied, 
in  what  cafe.  itid. 

He  may  demife  with  an  exception  of 
wood,  ^c.  4 J,  43 J 

Demife  for  life  to  a  feme  covert  good 
till  avoided  by  her  hufband.        %% 

Tenant  for  life  of  a  copyhold  cannot 
deflroy  the  coflom  as  to  him  in  re* 
verfion.  10 1 

The  tenant  under  a  void  leafe  by  te- 
nant for  life  is  recognised  by  the 
remainder-man,  in  what  cafe.   177 

A  leafe  for  life  on  condition  cannot 
ceafe  without  entry^.  331 

Timber  fevered  during  the  eftate  of 

mere  tenant  for  life,  belongs  to  the 

firft  who  has  an  cflate  of  inberi- 

tanoc,  an 

I  Who  may  bring  trover  for  it.     ibid. 

Tenant  for  life  or  his  reprefentatives 
ikall  have  the  emblements.        220 

Except  theedate  be  determined  by 
his  own  a6^.  £21 

Theftat.  ofGloucefter  extends  only 
to  fuch  as  have  life  cftatcs.       43a 

A  tenant  for  life  without  impeach- 
ment of  wafie,  may  cut  down  tim- 
ber and  open  new  mines.  %ii 

But  he  muft  not  cut  down  timber  that 
flielters  or  adorns  the  eftate,    ^c. 

ibid. 

His  privilege  fails  if  he  change  his 
eftate.  ii,v. 

He  muil  keep  the  houfes  oti  the  eftate 
in  repair,  thoogh  he  be  without 
impeachment  of  wafte.  227 

The  executors,  65*^.  of  tenant  for  life 
may  difirain  upon  lands  chargeable 
with  rent,  fervices,  ^r.  while  they 
remain  in  pofTeftion  of  the  tenant 
who  ought  to  have  paid  fuch  lent, 
or  any  under  him.  2S7 

The  ftatute  extends  to  the  executors 
of  all  tenants  for  life.  288 

So,  debt  lies  by  his  executors  of  te- 
nant for  life.  105,  124.,  306 

If  the  king  grant  an  office  at  will  and 
a  rent  for  hia  lifc,  he  has  an  eftate 

fur 
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for  life  in  the  reiit  though  it  deter- 
mine with  the  office.  ^^g^  i&7 
Leflee  hat  but  a  term  for  two  vears 
though  a  leafe  be  made  for  li/e,. in 
what  cafe.  ihid» 

Limitation. 
See  Ejeifment^  Mtfne  Profits^  ^€. 
livery  ofSeifin. 

What  it  is.  i»7 

It  it  either  in  deed  or  in  kw.        ihid. 

Livery  in  deed»  how  performed,  ibid. 

Livery  in  law,  how  performed.     228 

W.hat  is  equal  to  livery  on  the  land. 

1299  140 

Livery  is  incident  to  the  creation  of 
a  freehold  eftate  in  corporeal  here- 
ditaments. Z27,  140 

Therefore  freeholds  cannot  com* 
mence  infutmra,  127,  128 

But  livery  made  to  ^.tenant  for  years, 
B*  remainder  in  fee,  is  good. 

i28»  129 

Therefore  a  leafe  for  years  void  for 
uncertainty »  is  rendered  a  good 
leafe  for  life  by  livery  of  feiiin  in 
certain  cafes.  139,  141 

Livery  to  one  of  two  kflees  for  life 
is  fuificiem.  ia8 

If  a  man  make  leafes  for  three  lives, 
livery  muft  be  made.  129 

Unlefs  the  leflbr  leafe  under  a  power. 

689  tag 

Livery  is  not  nece0ary  to  an  eftate 
for  life  on  incorporeal  heredita- 
ments.  129 

Nor  in  fome  cafe  even  of  a  corporeal 
thing.  au. 

Nor  when  one  grants  all  the  trees  on 
his  ground.  li/V. 

Neither  is  it  neceflary,  where  an  ef- 
tate  for  life  is  granted  by  matter  of 
record.  itU. 

Or,  is  created  by  way  of  covenant  to 
raife  an  ufe.  ibid. 

Or,  of  an  exchange.  ibid. 

Or,  of  endowment.  ibid. 

Or,  by  way  of  furrender,  devife,  re- 
Jeafe  or  confirmation.  ibid. 

Or,  of  encreafe,  or  executory  grant. 

ibid. 


Livery  alfo  is  not  necei&ry  in  teafes 
for  yean  or  other  chattel  interefis. 

Nor  to  a  furrender  of  an  eftate  for 
years.  14S 

Livery  need  not  be  pleaded,  when  a 
feoffment  is  pleaded,  157 

Lunaticm 

The  committeee  of  a  lunatic  may 
bring  an  ejedment,  in  the  lunatic^t 
name.  ^4^ 

In  ejedmcnt  agarnft  a  hinatic,  what 
is  deemed  good  feryice  of  the  de- 
claration. 364 

Specific  performance  decreed  agaioft 
a  lunatic,  in  whut  cafe.  27 

A  term  (hall  merge,  though  the  owner 
be  a  lunatic,  in  what  cafes.        148 

An  executor  not  interefted  may  prove 
the  teftator's  fantty.  3S9 


Manor. 

TME  pofleifion  of  a  manor  is  not 
the  pofieffion  of  mines.        343 

Neither  is  the  poifefHon  of  a  manor 
the  pofieifion  of  a  cottage  boilt 
thereon.  ibid. 

The  lord  ftiall  not  recover  a  cottage 
built  in  defiance  of  him,  in  what 
cafe.  346 

The  lord  may  bring  an  ejedment  a- 
gaittftcopyholders,in  what  cafe.  349 

So  a  copyholder  may  mzinuin  eject- 
ment againft  him,  in  what  cafe. 

iSiJ, 

Ejedment  for  a  manor  ihould  exprefs, 
what.  3^0 

How  if  the  lord  cut  down  fo  many 
trees  as  not  to  leave  fufficient  eflo- 
vers.  219* 

Of  the  lord  planting  trees  on  a  com- 
mon to  the  hindrance  of  the  com- 
moners, ihid* 

Whether  a  bill  for  an  account 
may  be  brought  by  the  lord  for 
timber  felled.  440 

The  fcite  and  demefnes  of  a  manor 
and  the  manor,  diftinft  from  other 
lands,  ^c.  thereto  belonging*  by 
what  refer vation.  195 

S<tCo/kjMdirs,Bar0gf  ifc, 

Marriait 
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Marriage 

A  marriage  to  be  impeached  mufl  be 
(hewn  to  have  been   irregular. 

Pa^e  386 

Evidence  of  declarations  by  the  par- 
ties admiffible..  i^U, 

An  intermarriage  affe^s  a  term  in  re- 
{pc6i  to  merging  it^  in  what  cafes. 

The  marriage  is  a  gift  in  law  to  the 
hulband  of  all  the  wife's  chattels 
real.  268 

Sec  Baron,  Ftmcy  tifc, 

Maxims. 

Potior  eft  difjiofitioUgis  quam  hominis,  150 
AlUgans  contraria  nan  ifl  audiendui.  170 
ExJtreJ/umfacit  ctffare  tactium,  195^228 
Jtilus  Dei  neminifacii  injur i dm,  220 
Quicquid Jilatttafur  folo^  folo  credit.  229 
XJnumquodqui  dijfol'vitur,    eo    ligamirte 

quo  ligatur.  246 

Conventio  vincit  legem*  296 

Siuifacit  per  alium^  facit  per  /i,  3^3 
Cujus  eftjolum^  ^us  eft  ufqut  md  oeelum 

et  ad  inftros,  39 1 

Memorandum* 

A  Memorandum  was  held  to  take  an  a- 
greement  out  of  the  ilatute  of 
Frauds,  in  what  cafe.  24 

A  witnefs  may  refrelh  his  memory  by 
memoranda  taken  at  the  time  of  the 
tranfaAion.  388 

But  if  he  fpeak  merely  from  fuch 
memoranda^  the  original  minures 
mud  be  produced.  ibid. 

Sec  Frauds^  Witnefs. 

Merger. 

Of  the  termination  of  a  leafe  for  years 
by  merger.  145 

A  fee-farm  rent  is  merged  in  the  in- 
heritance, in  what  cale.  ihid. 

One  cannot  have  »  term  for  years  in 
his  own  right  and  a  freehold  in 
right  of  another.  ihid. 

Exceptions  to  tffis  rule*  146 

Of  merger  in  refpeA  to  the  cftate  of 
huiband  and  wife.  X461  147 


Mtfne  AJJignments* 

In  what  cafes  prefumed  or  not. 

Pageiin,^  323,  384- 

Mtfne  Profits. 

Of  trefpafs  for  the  mcfne  profits. 

403,  40S 

How  to  be  brought.  4O4 

Suit  Oayed  till  A:curity  for  coils,  in 
what  cafe.  ibid* 

A  releafe  of  the  fuit  a  contempt  of 
Court,  in  what  cafe.  ibid 

The  plaintiff  need  not  prove  a  title 

405 

But  bemufi  (hew,  what.  ibid. 

Not  bound  to  claim  the  profits  oni/ 
from  the  time  of  the  demife.    ibid^ 

But  the  defendant  xnar  controvert  his 
title,  in  what  cafes«  405,  406 

So,  that  the  nlaintifF  mufi  prove  his 
title  and  aAual  entry.  40^ 

Whether  a  devifee  will  be  entitled  to 
the  profits  till  he  has  made  adual 
entry.  ibid. 

The  Court  will  intend  every  thin^ 

'  pofBble  againft  the  defendant.  400 

Of  the  ilatute  of  Ljmiraiions.      ibid. 

One  tenant  in  common  may  maintain 
this  aftion  agaioft  the  other,in  what 
cafe.  ibid. 

One  in  pofielSon  after  a  recovery  ia 
ejedment  cannot  cover  himfelf  un* 
der  the  licenfe  of  the  defendant  in 
that  action.  ibid* 

The  tenant  cannot  paV  money  into 
Court,  in  what  cafe.  407 

The  defendant  may  be  held  to  bail. 

ibid. 

Tire  declaration    muft    ftatc   what* 

ibid* 

Of  the  aftton  pending  a  writ  of  error 
in  ejedtrpent.  ibid^ 

Bankruptcy  is  no  plea  to  the  adion. 

•  ibid. 

Where  the  defendant  became  a  bank* 
rupf  after  the  ejcdment  and  before 
the  ad  ion  for  mefne  profits  and  the 
jury  did  not  notice  the  colls  ofthd 
ejc^lment.  ibid* 

As  to,  the  damages,  the  quantum  de- 
pends upon  ctrcumflances.404,  406 

The  jury  are  not  bound  by  the  rent, 

but  may  give  extra  damages.     404 

C  c  c  Mtjfuagu 
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Meffuage^ 

h  mefliiage,  tifc.  may  be  compre- 
hended in  the  term  "farm.'*  P,  ii6 

By  the  name  of  a  roeiTuage,  what 
may  pafs.  ibid, 

A  church  mu(l  be  defcribed  by  the 
name  of  a  meffnagCi  in  what  cafe. 

350 
So,  mufl  a  houfe  be^  in  what  cafe. 

-  35» 

Ejeftment  for  **  a  mefTuage  «r  tenc- 

meat"  is  too  uncertain.  351 

But,  '*  a  meflTuage  and  tenement*^  is 

•  goody  after  vcrdiA.  352 

*«  A  mefTuage  or  tenement'*  good,  in 

what  cafe.  Hid. 

Mitt. 

Converting  one  kind  of  mill  intd 
another  is  wafle.  209,  2x2 


Mines, 

Mines  belong  to, the  owner  of  the  foil. 

350 

Ejectment  will  lie  for  a  mine.       345 

Equity  will  rcftrain  a  tenant  from 
opening  mines,  ^^c.  though  he  has 
'only  threatened  to  do  it.  211 

trigging  f(>r  mines, in  what  cafe  wafte, 
and  in  what  not.  ibid. 

Though  mines  be  open  one  cannot 
take  timber  to  ufein  them.       212 

The  lefTee  of  a  coal-mine  is  rateable 
to  the  relief  of  the  poor,  though  be 
derive  no  property  from  the  mine. 

But  lead'  mines  are  not  rateable,  for 
they  are  not  mentioned  in  the  fiat, 
of  Elizabeth,  ^27 

A  lelTee  of  lead  mines,  however,  is 
rateable,  in  what  cafe.  ibid, 

Miflake^ 

If  cxprefs  proof  be  of  the  miftake  of 
the  intention  of  the  parties,  equity 

.  will  relieve  againfi  a  contrail  in 
writing.  27 

Articles  of  agreement  may  be  reftified 
by  the  minutes.  26 


Mortgage, 

A  mortgage,  what  is.      Page  92,  171 

Property,  whether  real  or  perfoual, 
may  be  mortgaged.  92 

All  lands,  therefore,  are  mortgageable 
in  refpe<5t  of  the  owner^s  cfiaie 
therein.  93 

Except  he^be  but  tenant  at  will,  ibid. 

So,  any  profit  out  of  lands  may  he 
mortgaged.  /iA/. 

Where  tenant  in  tail  and  he  in  re- 
mainder join  in  a  mortgage,    ibid* 

Of  a  joint*tenant  mortgaging  his 
moiety.  ihid. 

Of  tenants  iti'commoa  mortgi^gxng. 

Of  parceners  mortgaging^.  r'Sid, 

Common  method  of  mortgaging  at 

this  day.  93,  172,  173 

Of  the  mortgagor's  eftate  after  mort- 
gage made.  93 
Until  foreciofure,  the  mortgagor  con* 

fidered  as  the  real  owner,  and     94 
The    mortgagee    as    having    but   a 

chattel  intereft  fecuj'ity.  iHd, 

So,  the  mortgagor  has  a  right  of  pof- 

feflion  till  mortgagee  brings  ejcA- 

ment.  ^ 

Neither  can    the  mortgagee  before 

foreciofure  make  leafes  to  bind  the 

mortgagor.  9f 

He  is  to  many,  but  not  all,  purpofes, 

like  a  tenant  at  will.  94,  189 

Or,  a  receiver.  94,  95,  189 

Not  like  a  tenant  at  v^*Uij  in  what 

refpcd.  95,  183 

His  pofl'eflion  and  mortgagee's  one.  94 
So,  but  one  title  between  them  as  to 

the  inheritance.  ibid. 

He  cannot  make  lea/es  to  bind  the 

mortgagee,  in  what  cafe.         94, 95 
In  what  cafe  he  is  a  tenant  at  futfer- 

ance.  94 

An  ailignmeDt  determines  his  fimilari- 

ty  to  a.tenant  at  will,  in  what  cafd. 

ibid, 
A  mortgagee  in  pofTeffion  is  liable  to 

covenants  which  run  with  the  land. 

9) 
But  not  to  collateral  f  ovenants.     g6 

A  mortgagee  in  poiTeffion .  need  only 

repair.  97 

Thougli 
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Though  the  inferefi  of  a  mortgagor  of 
a  term  and  of  the  mortgagee  be  ex- 
tinguiihed  by  the  rcvcrfioncr,  yet 
their  leflee  is  liable  on  covenants  in 
grofs.    •  Page  961  a66 

Equity  will  not  compel  theaffignee  of 
a  term  on  moctgage  to  difcover  his 
aflignroent,  in  what  cafe.  96 

But  Jeave  the  party  10  his  remedy  at 
law.  i6iJ. 

Cafe  in  which  a  dilTerent  principle 
was  a^ked  on.  i^rV/. 

Whether  a  mortgagee  affignee  of  a 

^erm  of  years  is  liable  to  the  cove> 

nants,  if  he  has  not  taken  poiTcf- 

fion,  96,  97 

Where  no  covenant  is  to  fill  up  lives 
in  cafe  of  a  leafehold  mortgaged, 
the  mortgagee  mud  be  at  the  ex- 
pence.  99 

A  mortgagee  may  re-imburfe  himfelf 
his  expences.  iSiii, 

So,  if  he  expend  money  in  fupporting 
the  mortgagor's  rirle,  97 

So,  if  it  be  neceffary  to  employ  a 
bailiff  to  colledl  the  rents.  iiiii 

But  a  mortgagee  who  has  paid  the 
arrears  of  rent  on  a  bankrupt's 
eft  ate,  fliall  not  be  preferred  to  the 
creditors  under  thecommidiony  275 

Unlefs  the  court  of  Chancery  permit 
him  to  Hand  in  the  landlord's  place. 

An  annual  payment  fecured  out  of 
land  (hould  anfwer  taxes  as  the 
land  does.  237 

The  mortgagor  is  eftopped  to  deny 
the  mortgagee's  title.  97,  }8a 

But  /  convene  as  to  the  mortgagee.  97 

A  tenant,  however*  cannot  let  up  the 
mortgagee's  title  againft  the  mort- 
gagor. 3 13 

The  mortgagor's  leafe  good  againft 
himfelf  by  way  of  eftoppel,  in  what 
cafe.  98 

Mortgagee  is  tenant  at  will,  in  what 
cafe.  173 

Such  tenancy  is  determined  on  mort- 
gagor's death,  till  receipt  of  intereft 
by  the  heir.  /^|W, 

He  is  tenant  at  fufferance  only,  in 

irhaicafe.     .  1S9 

A  mortgagee  is  entitled  to  rent  in  ar- 

lear  after  notice  to  teuaoc  under  a 

prior  leafe,  ^r,  274,  ai6 


He  may  diftrain  for  if.  Pagt  174,  a86 

A  mortgagor  may  redeem.  175 

Bnt  if  he  do  not  difcover  a  prior 
mortgage,  he  lofes  the  equity  of 
redemption.  174 

The  mortgagee  is  not  barred  by  a 
fine  levied  and  five  years  non- 
claim,  i^/i/. 

How  he  is  to  a6l  if  the  leafe  be  bene- 
ficial, or  not.  iiidm 

On  a  tovenant  that  a  mortgagee  fhali 
have  the  benefit  of  pre-emption, 
equity  will  not  interpofe,  in  what 
cafe.  137 

A  mortgagee  may  recover  pofleffion 
againit  the  mortgagor  or  his  tenant 
without  giving  notice  to  quit,  in 
what  cafe.  183 

So,  he  need  not  give  any  tenant  no* 
tice  to  quit,  if  he  mean  only  to  get 
into  receipt  of  rent,  ^c,  ibid. 

For  the  legal  title  to  the  rent  is  in  the 
mortgagee.  a86 

But  the  tenant  is  entitled  to  notice  to 
quit,  i<i  what  cafe.  179,  1.80 

The  mortgagee  not  barred  of  his 
eje^ment  thoiigh  the  mortgagor 
continue  in  pouelfion,  in  what  cafe. 

344 
Didin^ion  where  eje^V men t  is  againit 

a  tenant  holding  prior  to  the  mort- 
gage, and  where  againft  the  mort* 
gagor  himfelf  or  his  tenant  fubfe« 
queht  to  the  mortgage.      346,  347 

The  mortgagee  muft  prove  what,  in 
ejeAment.  386 

The  afBgnee  of  a  mortgagee's  aliignee 
may  bring  the  action.  34J 

A  fecond  mortgagee  may  maintain  il» 
in  what  cal*.  ibid% 

A  fatisfied  t^rm  fet  up  by  a  mortgagor 
againft  a  mortgagee  (liall  be  pre« 
fumed  to  have  been  furrendered«^ 

381 

Of  affignmenu  by  way  of  mortgage. 

a6$ 

An  affignee  who  has  not  taken  pof^ 
feliion  not  compellable  to  repair, 
in  equity,  though  compellable  at 
law,  in  what  cafe.  iiid^ 

Compellable  to  pay  rent,  though  he 
never  entered  and  loft  the  mort* 
gage  pnonej.  ibid. 

Mortgagee  not  fuable  as  af&gnee  of 

Coca 
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•11  tht  cilate,  C^r.  unMTs  h*  has 
taken  poflfeffion.  Fh*  ft66 

If  mortgagor  and  mortgagee  make  a 
leafe  in  whicb  the  covenants  are 
only  with  the  mortgagor  and  hi» 
•ifignn  mortgagee's  i^gnee  can- 
not maintain  covenant.  ik'id. 

QtherwMfc,  where  the  covenants  arc 
in  grofs.  96,  266 


Such  demand  mud  be  made  at  what 
time.  Fage  ^36,  249.  250 

The  penalty  of  a  nomine  ptnug  la 
waived  by  acceptance  of  rent.   33^ 

An  avowry  held  ill  for  the  momine 
yitanr<r,  for  want  of  a  demand,  but 
good  for  the  rent,  477 

.Didindion  between   a  anting  fam^ 


and  a  power  to  di drain. 


A  tenant  to  a  mortgagor   who  does    Sec  j[>emaud^  Rent^  l^c. 
not  give  him  notice  of  an  ejeftment 
brought  by  the  mortgagee  to  enforce 
attornment,  is  not  within  the  pen- 
alty of  dat.  1 1.  G.  z.  ^.  19.        367 


25Q 


The  word  in  Ireland  is  a  defcription 
of  the  quality  of  the  land.       -  358 
Therefbret  ejedlment  will  lie  for  it. 

ikid. 

Moveables. 

Sec  Furniiure^ 

Motion. 

Motion  may  be  made  to  the  Court 
to  have  reftitution  ro  the  amount 
of  the  goods  fold  by  the  flteriff 
under  an  execution  where  a  year's 
rent  has  not  been  paid*  ^$^ 

pee  Ejf/fmeni^  &r. 


New  AJ/ignmeui, 

StE  P/im/ifigj  Tnffafu 

Nomine  Potna* 


»3S»  ^50 


WKaOsfuch. 

feeing  incident  to  the  edatej  "it  de* 

fcends  to  the  heir.  235 

So,  it  is  incident  if  an  annual  rent  be 

devifcd.  ihid. 

Acceptance  of  rent  is  a  waiver  of  the 

penalty.  ^         ihid. 

It  IS  no  nmntne poena  unlefs  it  refer  to 

rent.  ihid, 

A  penalty  of  a  fimilar  fort,  in  cafe  of 

breach  of  other  covenanf  8.  235 

It  muft  be  demanded,  io  what  cafe. 

»36,  ^Vh  »So 


Nonfuit* 
See  EjeQnmt^  Replevin^  ^c* 

Notice. 


In  tenaficies  from  yc^r  io  year,  6x 
months  [half  a  year's]  notice  to 
quit  mud  be  given  on  either  fide. 

176 

Except  any  fpecial  agreement  fubfifts 
between  the  parties.  iiU, 

Or  local  cudom  otherwife  prefcribes. 

fW« 

Rent  being  referved  quarterly  does 
not  difpeofe  with  the  die  months 
not!  ce  to  q  u  i  t.  sh'd. 

So,  though  a  lea (e  be  void  by  the  dar. 
of  Frauds,  notice  is  not  difpenfed 
with.  177 

So,,  where  the  leafe  of  tenant  for  life 
is  void  agai nd  a  remainder-man, 
if  a  yearly  tenancy  be  created  notice 
to  quit  is  neceflary.  i^V. 

In  what  cafe  an  agreement  will  be 
prefumed  to  fubfid  between  the 
remainder-man  and  the  Jedee,  io 
that  notice  to  quit  is  necedary. 

The  tenant  by  continuing  in  podedion 
after  the  term  is  ended,  boids  upon 
the  former  terms.  1 77 

Therefore  half  a  year's  notice  to  quit 
is  necedary.  iiid» 

The  dx  month's  notice  to  quit  means 
half  a  year's.  ihid. 

Which  notice  diould  expire  at  the 
end  of  the  year.  178,   179 

Half  a  yearns  notice  to  quit  to  a  yearly 
tenant's.executor  is  necedary    f  79 

So,  as  lan  intedate's  chattels  veft  in 
his  admioidrator,  the  fame  notice 
ii  necedary.  ikid. 

Where  an  infant  becomes  entitled  to 

the 
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the  reverftoo  of  an  eftate  loafed 
from  year  to  year,  he  cannot  nwin- 
tain  ejedment  without  notice  to 
quit.  Fagf  179 

The  tenant  cannot  be  ejed^ed  upon 
half  a  year's  notice  to  quit  after  an 
vnreafonable  delay  by  the  JeiTor's 
fon  to  eled  whether  he  will  take 
the  premifles  or  not*  iiiJ. 

A  cafe  in  which  .notice  to  quit  niuft 
be  given  by  one  come  of  age,  be- 
fore a  fecond  ejeSment  can  'be 
brought,  though  the  tenancy  be 
not  confirmed  by  any  a^  of  the 
landlord.  *  182 

A  yearly  tenant  is  entitled  to  notice 
to  quit  from  a  mortgagee,  or  a 
grantee  of  the  reverfion.  1 79 

3ut  a  mortgazee  may  recover  poiTef- 
£on  againft  the  mortgagor  or  his 
teiunt  (ince  the  mortgage,  without 
any  notice  to  quit,  183, 

Neither  need  a  mortgagee  give  notice 
to  quit  if  he  mean  only  to  get  into 
rcQeipt  of  the  rent8»  ^c.  though 
the  mortgage  were  made  after  the 
tenant's  leafe.  iiiJ, 

But  in  fuch  cafe,  he  (hall  not  ouft  the 
tenant  by  his  execution  i^/V. 

The  doctrine  of  notices  to  quit  is  of 
antient  date.  180 

No  diflin^ion  exifts,  as  to  notices  to 
quit,  between  houfes  and  lands 

179 

Such  notice  has  reference  to  the 
letting.  180 

Therefore  a  month's  notice  was  held 
fafficient  where  a  houfe  was  taken 
by  the  month.  i^/V. 

The  notice  to  quit  varies  in  different 
countries*  /^/V. 

Ah  where  a  farm  was  agreed  to  be 
taken,  the  arable  from  one  period, 
the  pafture  from  another,  and  the 
meadow  fropn  a  third.         178,  180 

80,  by  fpecial  cuilom  three  months, 
or  twelve  months  notice  is  re- 
quired. 180 

A<t  by  the  cufiom  of  London  for  ex- 
ample.  ii^iJ, 

The  cuftoin  of  the  country  is  evi- 
dence to  explain  the  holding.  ihiJ. 

Notice  to  quit  at  Lady-day  is  primd 

facU  evidence  of  a  hpldiiig  from 

Lady-day  to  Lady -day.  178 


The  nottcv  to  quit  oity  at  the  trial  of 
an  eje£tment|  be  obje^ed  to  for 
infufficiency*  Fage  178 

If  the  tenant  prove  the  notice  to  be 
inconfiftent  with  the  commence* 
ment  of  the  term,  the  plaintiff  will 
be  nonfuited.  ihii^ 

Whether  the  tenant  be  bound  to  in* 
form  his  landlord  jof  the  commence- 
ment of  his  term.  Ihiim 
Whether  reafpnable  notice  be  fuffi^.^ 
cient.                                 178,  180 
A  parol  notice  to  quit   is  fuificient 
under  a  parol  demife.  180 
In  other  cafes  notice  to  quit  muft  be 
in  writing.                                  181 
Notice  to  quit  ihould  be  certain,  and 
n6t  optional  or  ambiguous.      ibid^ 
The  words  *'  or  elfc"  have  been  held 
to  be  dptional.                           ihid^ 
<«  Or  I  Qiali  infill,''  held  fafficiently 
poGtive.                                     ilnd. 
Delivery  of  notice  to  quit  to  a  iev* 
vant,  prefumptive  evidence  that  it 
came  to  the  tenant's  hands,  in  what 
cafe.                                            ihidm 
Acceptance  of  rent  by  the  landlord^ 
as  rent,  is  a  waiver  of  a  notice  to 
quit.                                          ibid^ 
But  the  mere  acceptance  of  rent  is 
not  concluUve,  but  is  open  to  ex« 
pla  nation.                                   ibid. 
Where  a  right   to  double   rent  has 
accrued,  a  fecond  notice  "  to  quit 
at  a   fubfequent    day   or  to   pay 
double  rent,"  is  not  a  waiver  either 
of  the  firft  notice  or  of  the  double 
rent.                                             i8s 
So,  acceptance  of  rent  is  only  evi- 
dence.of  holding  from  year  to  year, 
and  may  be  rebutted  by  (hewing 
notice  to  quit  previoufly.         ihid. 
If  a  landlord  receive  without  objec- 
tion, three  months  notice  where 
rent   was    refer ved  quarterly  and 
take  his  rem,    it  is  prefumptive 
evidence  that  the  notice  was  meanf 
to  be  difpenfed  with.                ibid. 
A  didrefs  for  rent,  after  theexpira<* 
tion  of  notice  to  quit,  is  a  waiver 
of  the  noticed            248,  397,  539 
Acceptance  of  another  tenant  by  the 
landlord,  is  a  waiver  of  notice  to 
quit,  in  what  cafe.                     182 
Notice  by  a  tenant  to  his  under- 
tenant 
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teniiir  and  figned  by  the  hucDordi 
nOf  evidence  of  the  landlord's  ac- 
ceptance of  the  under-tenant  for 
btf  tenant,  in  what  cafe.  Page  149 

Notice  to  quit  is  not  necel&rj  in 
every  cafe.  z8a 

As,  where  the  leafe  determines  on  a 
particular  event,  or  at  a  certain 
period*  177 

So/  notice  to  quit  becomes  annecef- 
fary  if  the  tenant  do  any  z&  dif- 
claiming  to  hold  as  tenant.         182 

A  refuiial  to  pay  rent  to  a  devifee 
where  the  wiii  was  contefted  is  no 
waiver  of  notice  to  quit.  ibi<i. 

Notice  to  quit  is  not  neceflary  where 
the  tenant  holds  under  a  void  Ica^c, 

183 

No  acceptance  of  rent  can  make  a 
leafe  have  a  continuance  if  it  be 
»bfolately  void*  184 

Otherwife,  of  a  leafe  voidable  by 
entry.  iM. 

But  acceptance  of  rent,  as  rent,  by 
the  remainder.man,  of  the  tenant 
€>f  Icifce  for  life,  whofe  leafe  b  void, 
confirms  the  tenancy  and  entitles 
the  tenant  to  notice  to  quit. 

Where  fevera)  parts  of  a  farm  were 
held  from  different  periods,  a  no- 
tice to  quit  after  a  prior  notice, 
a  declaration  in  ejedment,  was 
held  to  be  no  waiver  of  the  firft 
notice  ;  the  intention  of  the  party 
being  obvioufly  only  to  fortify  him* 
fellF  in  cafe  a  fecond  eje^ment 
ihould  become  neceflary.  K»  B» 
Ha.  T.  44.  G.  3. 

A  cafe  in  which  notice  ta  quit  was 
held  good,  and  an  impoflible  year 
was  rejef^ed,  184 

The  notice  to  quit  where  the  tenant 
holds  over  may  be  made  before 
the  leafe  expires.  330 

The  notice  in  tirriting  itfelf  a  demand. 

fi/V. 

Where  double  rent  is  incurred  by  iht: 
tenant  holding  over,  the  notice 
need  not  be  in  writing*  ihU. 

Notice  of  a  mortgage  to  a  tenant  in 
poflellion  under  a  prior  leafe  en* 
titles  the  mort^iigee  to  difirain  for 
fent«  174 


Notice  of  a  drflrefs  taken  for  rent, 
when  to  be  given*  P^g^  289 

The  notice  of  diftrefs  may  be  aban- 
doned in  replevin.  456,  501 

Of  notice  as  applied  to  a  tenancy  at 
will.  169 

The  grantee  of  a  revcHion  under 
fiat.  3a.  H.  8.  c.  34.  fiiall  not  take 
advanuge  of  a  condition  without 
notice  to  the  leflee.  ^5 

But  he  may  of  a  covenant.  a6  j 

Nptice  of  a  I)  aifigoment  need  not  be 
given  to  the  reverfioner.  »6o 

Notice  to  the  fkktnff  is  neceffary  ti> 
fubjed  him  to  an  adion  for  re- 
moving the  goods  before  a  year^a 
rent  be  par  J.  45O 

The  want  of  notice,  howeter,  it 
helped  by  the  verdi^,  4(1 

Where  rent  was  tendered  befoi*  nO« 
tice  of  an  ejedment  the  proceed\n^a 
willbefetafide  414 

Of  difirefs  after  notice  by  cme  tenant 
In  common  not  to  pay  the  rent  to 
his  companion.  s^ 

A  diftreft  or  notice  of  it  is  a  fufficient 
demand  of  rent.  246 

Notice  of  the  diftrefs  with  the  cau/^ 
of  taking  muft  be  given  to  th^ 
owner.  joo 

So  alfo,  notice  of  the  place  where  th^ 
diftre6  is  lodged  inuS  be  given« 

289 

So,  notice  mail  be  ^ven  before  dif- 
treft  for  rent  can  be  fold.  303 

The  time  at  which  the  rent  became 
due  need  not  be  iet  forth  in  fuck 
notice.  304 

Notice  10  the  owner  is  fuflScienr  as 
a^ainft  him.  f^itf* 

Notice  to  the  owner  it  neceflary  be- 
fore beads  can  be  diftrained.      293 

Except  the  diftrefs  be  by  the  lord,  in 
what  cafe.  Uid, 

Public  notice  mnft  be  given  in  the 
church  of  every  poorVrate.     530 

Notice  muft  be  gtv«n  to  a  Juftice  of 
the  Peace  of  a  writ  fued  out  for 
what  has  been  done  in  the  execu- 
tion of  his  office.  f  3^ 

Of  the  three  months  notice  required 
refp^din^  party  walls.  559 

'  Occufangn 


^  / 


INDEX. 


6;9 


Occupancy. 


THE  occupier  of  land  it  rateable 
to  the  poor*  though  a  dilTeifor. 

Pagt  527 

The  occupier  is  not  bound  to  repair, 

in  what  cafe.  f»i 

An  occupant  diail  be  puniChed  for 

wade.  433 

Office. 

An  otece  may,  pnerally,  be^demifed. 

119 
But  not  by  parol*  121 

An  office  may  be  demifcd,  if  it  only 

require  (kill  and  diligence.         120 
Ot  is  merely  minifterial.  ihid. 

It  may  in  fuch  cafes  be  granted  in 

reverlion  but  not  eo  npmine.       ihid» 
Except  it  be  an  office  of  inheritance. 

ihid 
Such  grantee  is  liable  for  its  duties 

without  notice  of  the  vacancy,  ihid. 
An  office  determiDable  at  tlie  will  of 

the  king.  121 

An  office  ma^  be  ailigned|  in  wtuit 

cafe,  ihid. 

Bxcept  it  be  an  office  o\  trufl. 

119,  121 
A  covenant  may  be  ro  flnnd  feifed 

of  an -office  to  the  ufe  of  another, 

121 
But  an  office  which  concerns  the  ad- 

miniifration  of  Juftice  cannot  be 

granted  for  years.  119,  120 

Where  a  demife  for  the  grantee's  life 

is  good.  ibid. 

An  office  concerning  the  revenue  can- 
not he  leafed,  120 
The  grantee  of  an  office  accepting  a 

new  grant  of  the  fame  office  is  a 

furrcnder.  ^5''>IS4 

A   forfeiture  of   an  office  muft   be 

found  by  iuquiiition.  121 

Orchards 

Ejectment  lies  for  an  orchard.      350 
How  to  be  demanded  in  \\it  fir^csMe, 

itsd. 

Demife  of  a  honfe  ^'  with  the  appur- 

renances"  comprehends  orchards, 

i^c.  X16 


S09  by  the  name  of  a  meflhlge,  an 
ardnrd  may  pafs  as  parcel  tbereo/. 

Paieil^ 

Original. 

See  EjeSment^  aud  the  ether  Jdieme. 

Ouften 

The  ftatute  of  limitations  never  rum 
againft  a  man,  but  where  he  is 
aduallyoufted.  34c 

What  ihall  be  deeincd  an  aAnal  ouU 
tei;i  is  for  the  conlideratioa  of  th« 
jury.  ihid^ 

Ouder  prefamed,  in  what  cafe,    iiid^ 

^f  one  joiot-^tenant  levy  a  fine,  though 
it  fever  the  jointure,  it  does  not 
amount  to  an  oufler  of  his  com- 
panion. 344 

If  one  tenant  in  common  bring  eje^« 
ment  againll  the  other,  an  adoal 
oufter  muft  be  proved.  345 

A  tortious  oufter  muft  be  to  make  the 
pofleilion  of  a  tenant  at  will  adif- 
feifin.  346 


* 


Parcel. 

WHETHER  parcel  or  not  is  al« 
ways  matter  of  evidence, 

388,117 
Declarations  of  tenants  deceafed  are 
admiffibte  to  (hew  what  is  parcel. 

38S 

Every  thing  whether  parcel  or  not* 

paffes,  by  what  conveyance.  8 

In  trcfpafs  for  oiefne  profits,  the  fe* 

veral  parcels  of  land,  &r.  muft  be 

ftatcd,  407 

Parliament. 

Operation  of  an  Aft  of  Parliament  in 
refped  to  covenants  In  a  leafe.  25! 

The  Court  will  oblige  the  plaintiff  in 
ejcdment  bringing  error  in  parlta« 


ment,  to  do  what. 


409 


Where  an  Ad  of  Parliament  orders  a 
diihefs  and  falc  it  is  In  the  nature 
of  an  execution.  460 

The  flat*  3a.  A  8.  e.  a.  d«fs  not  ek. 

tend 
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feud  Co  t  flew  teht  created  by  Aft 
of  Fftrliamene.  '  iV^«  4^2 

Parol  Demifc. 

Of  a  leafc  by  a  parol  demife.  18 

It  caonot  exceed  three  years  from 
the  making.  ibiti. 

It  muft  commence  within  three  years. 

ihidi 

But  though  ^oid  as  to  durafioDf  the 
tenant  holds  under  it  in  other  re- 
fpedsi,  1 9 

Piirol  leafe  if  reduced  into  writing 
mnfi  be  ftamped.  31 

Parol  demife  from  year  to  year  as 
long  as  it  (hall  (^eafe^  ^c,  good  for 
two  years,  and  when  determinable 
after.  1 42 

Parol  leafe  by  hiifband  and  wifie  drops 
with  his  life.  84 

■ "  •"  '  by  a  copyhold  remainder- 
man. 100 

■■■  by  an  infant  copyholder, 

whether  forfeitedi  and  how  affirm- 
ed. 101 

■  ■    ■  by  the  bailiff  of  a  manor, 

bad.  Z07 

— of  an  office,  bad.  lai  I 

by  joint-tenants  referving 


one  rent,  enures  to  both.  103,  169 
But  otherwife  if  the  rent  be  referved 
^  by  deed  indented.  169 

A  general  parol  demife  does  not  con- 
tinoe  daring  the  round  of  huf- 
bandry.  176 

Bnt  if  conflrued  to  be  from  year  to 
year,  ibid. 

Except  the  crop  be  of  a  particular  na- 
ture, ibid. 
A  parol  notice  to  quit  is  fufficient 
nnder  a  parol  demife*  i8q 
Lodgings  generally  let  by  parol  agree- 
ment, or  agreement  in  wriiiog.  1 85 
See  Jgrcementj  isfc*          \ 

Purtkioum 

The  equity  of  the  flat,  of  Wtjtmnjler 

.  skteods  to  joint  tenants.  432 

Tenants  in  common  and  joint- tenants 

may  either  compel  the  defendant 

^  in  wade  to  make  partition  and  take 

the  place  wafled|  or  10  give  feourky 

aot  10  g^numt  turthac  umkOe.   ikii. 


In  cafe  partition  be  made,  returned 
and  filed,  the  tenants  remain  fuch 
Under  the  fame  conditions,  (jTr. 

Page  J40 

Rent  ailigned  for  owelty  of  partition, 
in  what  cafe  it  furvives,  and  ia. 
what  it  Is  apportioned.  ihid^ 

Party  Walls. 

i 

The  leflee  of  a  houfe  at  a  rack  rent 
liable,  under  the  flatute,  to  contri- 
bute to  the  expencesof  party  walls^ 
in  what  cafe.  ^o'i 

The  tenant  liable,  in  what  cafe.     30| 

Houfes  buiit  on  lands  embanked  on 
the  Thames  how  farexempted  froifi 
houfe  and  window  duties.         i^id^ 

The  three  months  notice  rcqaircd  by 
flatute  is  oiily  neccflary  where  the 
pcrfon  cannot  agree  with  the  owner 
of  the  adjoinitig  houfe,  in  what  cafe. 

539 
In  cafe  of  a  building  leafe,  the  leflto 

is  not  liable,  under  what  circum* 

fiances.  ^         205 

If  a  large  fum  had  been  paid  for  the 

purchafe  of  the  leafe,   the  leflee 

would  be  liable.  ibid^ 

Payment, 

Payment  at  the  day  is  a  good  plea  to 
covenant  for  rent.  327 

So,  alfo,  to  debt  for  rent.  ,  316 

Under  the  plea  of  rieni  in  anrre  pay- 
ment comes  in  queflloo.  515 

Penally. 

If  a  bond  be  given  with  a  penalty^ 

equity  will  not  relieve.  ay 

Equity  will  relieve  againft  a  penalty, 

in  what  caCe.  259 

A  penal  ftatute  cannot  have  a  retro- 

fpcdlive  operation.  a^t 

See  Jccepfance,  C^venant^  Entry    mid 

Re-tntiy^  Hc^ 

Pleading. 

Laying  a  cuftom  is  only  by  way  of 

caution,  irt  what  cafe.  *t7 

A  fpecta^  cttftom  misft  be  fliew*,  in 

vihat  cafe.  «• 

A  deflcand 
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A  demand  mufl.  be  alJedged,  in  what 

.  cafe.  ^^g^  ^3^1  a 49 

That  there  was.  not  a  futficient  dil"- 

trefs  prosier y  l^c,  mufl  be  pleaded. 

290 
Whenever  any  perfon  who  ought  to 

have  been  joined  is  omitted,  it  is 

pleadable  in  abatement.  422 

Of  pleading  a  furrenden  *  156 

It  is  not  ufual  to  plead  a  re-entry 

upon  a  furrender.  157 

Ifaman'plead  an  aft  done  purfuant 

to  a  power,  he  mud  fliew  what.  68 
Whenever  an  indenture  is  pleaded  as 

fuch  ft  muft  be  foaliedged.  16 

Edates  in  fee-fimple  may  be  alledged 

^rherally.  ^      312 

But  the  commencement  of  other  ef. 

tates  muft  be  (hewn,  in  what  cafe. 

ibid. 
So,  the  life  of  tenant  in   tail,  tsfc^ 

ought  to  be  averred.  ibid. 

"Nil  habuit  in  tenementis  held  to  be  a 

good  plea  on  a  demife  by  deed-poll. 

But  quare  whether  it  can  be  pleaded. 

ibid. 

For  generally  a  tenant  (hall  not  im- 
peach his  landlord's  title,  or  deny 
his  own  deed.  168 

But  in  fome  cafes  he  may  controvert 
the  title.  405,  380 

Domus  manfionalls  {'SX\'i^t^\it\^ •       1 86 

Delivery  of  a  deed  though  eflential  is 
never  averred.  *   419 

Of  an  averment  that  the  parties  feaied 
aninOrument.  ibid. 

A  breach  of  covenant  in  theanceftor's 
life  time  (liould  not  be  alledged,  in 
what  cafe.  421 

An  aiiignee  need  not  name  himfelf 
fuch,  in  what  cafe.  ibid. 

The  declaration  need  not  (late  all  the 
particulars  of  the  demife,  in  what 
cafe.  4^7 

Plea  in  what  cafe  a  departure.       481 

The  grantee  need  not  (liew  the  deed 
of  a  corporation,  in  what  cafe.      7 1 

In  cafe  for  a  nuifance  to  the  injury 
of  his  revcrfion,  the  plaintiff  muft 
ibew  himfelf  entitled  at  the  time, 
or  pofTeifed.  447,  44.8 

No  fpeciai  tide  need  be  made,  in 
what  cafe.  513 


Poors^raie* 


Of  the  ftat.  43.  Elix*  Page  523 

The  church- wardens  of  every  parifh 
together  with  two  or  more  houfe- 
holders  to  be  appointed  overfeers 
of  the  poor.  ibid. 

They  are  to  be  appointed  by  two  or 
more  Jufiices,  one  of  whom  is  to  be 
of  the  quorum,  ibid^ 

They  are  to  raife  a  convenient  ftock, 
Cifc,  by  taxation  of  every  inhabitant, 
and  of  every  occupier  of  land,  (sfc. 

ibiJ» 

They  or  their  fucceflbrs  in  office  may^ 
by  warrant  from  dny  two  fuch 
Ju dices,  levy  fuch  rate  by  diflrefa 
and  fale,  524 

Rendering  to  the  party  the  overplus. 

ibidm- 

In  defeat  of  fuch  diftrefs,  fuch  Jufticet 
may  commit  the  party  to  goal  there 
to  •remain  till  payment.  ibid. 

Such  Juftices  may  alfo  commit  over- 
feers who  refufe  to  account,    ibidm 

To  an  aftion  of  trefpafs  for  taking 
fuch  trefpafs,  the  defendant  may 
plead  the  general  ifTue  orotberwife 
may  juftify  under  the  A£t.       ibid^ 

To  which  the  plaintitf  may  reply, 
what.  327 

If  plaintiff  b^  nonfuited  or  a  verdi^ 
be  for  the  defendant,  fuch  defendant 
(hall  recover  treble  damages  and 
cofts  of  fait.  525 

The  (latute  extends  to  extra-parochial 
places.  ibid. 

Overfeers  may  be  appointed  at  any 
lime  of  the  year.  ibid. 

The  occupier  of  land  is  rateable 
thouuh  he  may  be  a  diflcifor.  iiid. 

The  rate  is  a  charge  upon  the  occu- 
pier in  regard  to  his  pofieflion,  and 
not  on  the  leflbr  in  regard  to  the 
rent  received.  202,  525 

Every  inhabitant  is  rateable  according 
to  the  prcfent  value  of  his  eftate, 

Though  the  worth  of  it  has  been 
encreafed  by  his  improvement. 

iiiid. 

Therefore,  the  whole  rent  of  land 

with  a  ipjncral  fpring  is  rateable, 

though  the  meie  value  of  the  land 
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be  fmall  in  proportion  tofuchrent.  |  For  the  Court  cannot  examine  the 

Page  530        nature  of  the  occupier's  bargain* 

So,  pcrfonal  (property  vifiblc  and  pro-  Page  52 

fitable  is  rateable  to  the  poor.    526 

So,  though  fuch  property  be  not  vifi- 
ble.  528 

The  bare  poiTeflion  is  prefumplive 
eviiience  that  the  party  is  rateable. 

526 

His  having  been  rated  for  one 
year  is  Jurima  facie  evidence  of  it 
being  produdive  the  fecond  year. 

ibid. 

The  Court  may  examine  the  propriety 
of  the  concludon  by  the  Seffions 
*'  that  the  party  rated  is  the  occu- 
pier,** in  what  cafe  ihid. 

In  what  cafe  they  are  precluded,  ibid. 

Whether  a  farmer  is  rateable  for  his 
flock.  ibid. 

The  rate  mud  be  charged  upon  the 
occupiers.  ibid. 

The  officers  of  an  hofpital  rated,  in 
what  cafe.  ihid. 

So,  the.  objefis  of  a  charitable  founda- 
tion. 533 

Property  is  not  rateable  unlefs  fome 
one  be  in  the  beneficial  occupation 
of  it.  527 

But  the  mailer  of  a  free-fchool  is  rate- 
able, in  what  cafe.  ibid. 


So,  linen  works  are  rateable,  though 
the  profit  be  uncertain.  ^33 

Ground  called  a  waggon* way  rate- 
able, in  what  cafe.  528 

But  a  mere  eafement  is  not  rateable. 

ibid* 

The  proprietor  of  tithes  is  liable  to  be 
rated.  ibid. 

So,  is  the  leflee  of  tithes,  in  what  cafe. 

ibid. 

So,  a  compofition  for  tithes  is  rate- 
able. 529 

Stock  in  trade  is  rateable.  ibid. 

Ships  are  rateable  in  rhe  parlfh  to 
w  hie  h  ( hey  belong.  ibid. 

But  houfcbold  furniture  is  not  rate- 
able, ihiJ, 

Neither  is  money »  ibid^ 

Nor  the  pay  of  naval  or  military  offi- 
'  cers.  ibid. 

Nor  the  falaries  of  civil  officers,  ibid. 

Nor  an  attorney,  i(  is  fa  id,  in  refpe£t 
to  his  profeffional  profits.  ihid. 

It  is  the  clear,  liquidated,  furpl'us  of 
perfonal  property  that  is  rateable. 

ihid. 

The  cafual  profits  therefore  of  a 
manor  are  not  rateable.  ibid. 


if  the  owner  of  a  houfe  occupy  part   The  pofleffions  of  the  crown,  ox  pub- 


of  ity  he  is  liable  for  the  whole, 

ibid. 

Unlefs  there  be  a  diflin^  occupation 
of  the  red.  ibid. 

Two  feveral  tenements  are  feverally 
rateable  though  they  have  but  one 
avenue.  185 

Whether  chambers  in  an  inn  of  Court 
are  rateable.  530 

A  houfe  and  engine  for  carding  cot- 
ton is  rateable.  527 

So.  are  the  profits  of  a  weighing-ma- 
chine houfe.  ibid. 

One  entitled  to  toll,  tin,  and  farm 
dues,  is  rateable.  ibid. 

Lead  mines  are  not  rateable.        ibid. 

£ut  the  leiTee  is  rateable  for  duties 
paid  him  by  the  adventurers,  ibid. 

The  leHee  of  a  coal-mine  is  rateable. 

528 

iEven  though  he  derive  no  property 
from  the  mipe.  ibid. 
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lie,  are  not  rateable.  ibid. 

But  leflees  under  the  crown,  or  a 
hofpiul  holding  beneficially,  are 
liable.  ibid. 

Tolls  applied  according  to  Ad  of 
Parliament  not  rateable,  in  ythwl 
cafe.  ibid* 

But  lands  converted  into  a  dock  ac- 
cording to  Ad  oi  Parliament  are 
rateable,  in  what  cafe.  Hid. 

An  exentption  from  all  publie  taxes, 
charges,  and  afleffments  extends 
to    poor*s-rateS|    in    what    cafe. 

$30 

The  rate  being  made,  (hould  be  pro- 
claimed in  the  church.  ibid. 

If  any  one  itti  aggrieved  he  may  ap- 
peal to  the  next  feffions.  ibid. 

If  any  point  of  law  arife,  the  appeal 
may  be  removed  by  cerinari  into 
the  K.  B,  ibid. 

The 
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The  rate  muft  be  proclaimed  on  the 
Sunday  next  after  it  is  made. 

Pa^e  530 

If  not  publi filed  on  the  Sunday  next 
it  is  a  nullity.  551 

It  cannot  be  proclaimed  elfe where 
than  in  the  church.  '  i6iei. 

But  publication  in  the  church  need 
not  be  dated,  in  what  cafe.       iM, 

Publication  muft  be  proved,  in  what 
cafe.  JiiJ, 

The  fuperior  Court  cannot  enter  into 
the  inequality  of  the  rate,  ihiJ 

Untefs  it  appear  on  the  face  of  it  un- 
equal. i3/V. 

The  Juflices  at  the  fefiions  are  the 
proper  judges  of  that  matter,    iiid, 

Diflinflion  between  orders  of  Juftices 
and  fpecial  verdi£ls.  iSial, 

A  poor Vr ate  is  not  to  be  removed. 

The  allotments  given  in  lieu  of  a 
right  of  common  fhall  be  aflTeifed, 
where.  iSid, 

Of  a  ilatute  exempting  a  company 
from  other  rates  than  thofe  to 
which  it  had  been  **  ufually*'  af* 
fefled.  Hid. 

A  perfon  is  rateable  where  the  profits 
become  due,  and  not  where  he 
choofes  to  receive  them.  532 

How  where  the  tolls  of  a  navigation 
are  collefled  in  two  pariOies.  i^id. 

Country  Juftices  cannot  rate  a  paridi 
in  aid,  in  what  cafe.  iiJd, 

The  in-coming  occupier  is  liable 
for  a  proportionable  part  of  the 
rate.  533 

•The  goods,  fjfr.  of  the  party  are  li- 
able to  be  diftrained  for  the  rate 
wherever  they  arc.  iitd. 

The  diftrefs  not  to  be  deemed  un- 
lawful for  any  want  of  form,  ^c. 

Nor  the  parties  making  it  to  be  deem- 
ed trefpalTers  ai  initio  for  any  irre* 
gularity.  i^id* 

.  But  the  party  aggrieved  (hall  have 
trefpafs  or  cafe  againil  them,    ibid, 

A  warrant  to  diftrain  may  be  made 

before  the  time  of  the  rate  is  ex- 

.  pi  red.  i^id, 

A  conftable  may  levy  a  poor'i-rate  on 
goods,  where.  ibid, 

A  diftrefs  for  lands  not  in  the  occu* 


pation  of  the  party  may  be  re- 
plevied, P^g^  S3i- 

The  grantim;  a  warrant  to  diftrain  is 
a  judicial  a£b.  i^/</.. 

A  fummons  (hould  firil  go  to  the 
party.  iiidw 

If  perfonal  property  be  rateable,  the 
officer  making  the  rate  ihould  be 
able  to  fupport  it  by  evidence,  ihidm 

A  perfon  over*rated  is  relievable» 
how.  53$ 

Juftices  of  the  Peace,  &c,  m:^y  plead 
the  general  ilTue  and  give  the  fpe- 
cia)  matter  in  evidence.  ibid. 

Any  action  againft  them  mud  be 
brought  in  the  proper  county,  ibidw 

If  it  be  brought  in  any  other  the  jury 
mud  find  the  defendant  not  guilty. 

The  defendant  entitled  to  double  cofts 
if  he  have  a  verdi^  or  the  plaintiff 
be  nonfuited.  ibid. 

The  A^  extends  to  under*dieriffs  and 
deputy  condables.  ibid. 

The  dar.  21.  y,  i.  r.  12.  extends  to 
church-wardens  and  overfeers  of 
the  poor.  iiid^ 

To  entitle  himfelf  to  double  cods  the 
ofHcer  mud  get  what  certificate. 

ibid. 

Likewife  no  writ  fliall  be  fued  out 
againd  a  Judice  without  a  month's 
notice  in  writing.  ibid. 

The  Jo  dice  may  tender  amends,  ibid. 

If  required  he  may  plead  fuch  tender, 

ibid. 

Together  with  not  guilty,  &e,     fbtd. 

No  action  diall  be  brought  againd 
any  condable,  ^c,  for  a6t  done  in 
obedience  to  a  Judtce's  warrant  till, 
what  diall  have  be^n  done.        536 

How  if  the  a£lion  be  againd  the 
Judice  and  condable.  ibidm 

If  the  Judge  certify  malice,  the 
plaintiff  diall  have  double  cods. 

ibid. 

Such  adibti  mud  be  commenced  with- 
in  fix  months.  ibid. 

The  datate  extends  only  to  anions  of 
tort.  ibid. 

The  officer  is  within  the  z€t  only 
where  the  Judice  would  be  liable. 

ibid. 

He  mud  prove  what.  ibid. 

An  oveffeer  of  the  poor  is  an  officer 
D  d  d  2  within 
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within  the  proteAion  of  the  Al&. 

Page  «;  36 
Debt  will  not  lie  for  a  poor's-ratc./^iV. 
Whether  the  reprcfentativc  of  a  party 

aiTefled  be  liable  to  dilirefs  for  a 


poor  s*rate. 


fion. 


If  lefTce  enter  before  his  leafe  come  in 
to  poffeffion,  he  will  be  a  diffcifor. 

171 

No  continuance  of  poflcffion  will 
pu  rge  t he  d iffei  (i  n .  '^•'^. 

But  debt  lies  for  rent  on  the  privity 
of  contra  A.  '^i^* 

PoflTcffion  gives  the  party  a  right  a- 
gamft  every  one  who  cannot  (hew 
a  belter  title.  34a,  380 

The  true  ^ueftion  in  ejcf^mcot  is, 
who  has  the  poHelTory  right. 

Every  plaintiff  therefore  in  that  action 
muft  prove  a  right  of  poflciUon  as 
well  as  of  property.  376 

The  leflbr  of  a  plaintiff  in  cje^ment 
muff  prove  poffeffion  in  himfelf  or 
bis  anceftors  within  twenty  years. 

343,  380 

Such  poffeilion  muff  be  an  a^ual  one. 

343 

Mines  within  a  nwinor  may  be  a  dif- 
tinft  poffeifion.  /^'^. 

So,  the  poffeifion  of  a  manor  is  not 
the  poffeffioa  of  a  cottage  built 
thereon.  i^i/i. 

Receipt  of  rent  by  a  ftrangcr  not  evi- 
dence of  poffeffion.  '^'V/. 

Twenty  years  uninterrupted  poffcliion 
is  a  good  title  in  itfelf  in  ejectment. 

344 
But  fuch  twenty  years  pofleflion  muft 

be  an  adverfe  one.  thi/in 

The  titles  of  mortgagor  and  mortgagee 

being  the  fame^    there  is  no  ad. 

verfe  poffeffion,  in  what  cafe.  Hid. 
The  poffeffion  of  one  joint-tenant  or 

co*parcener  is  that  of  the  other./^<V. 
80  generally  fpeaking,  of  tenants  in 

common.  345 

Where  two  are  in  poffeffion  the  law 

adjudges  it  in  him  that  bath  the 

right.  345 

So^  where  one  claims  through  or  un» 

der  the  other  there  ihall  not  be  an 

adverfe  poffeffion.  346 


What  (hall  conditute  an  adverfe  pof- 
feffion, in  cafe  of  tenants  in  com- 
mon, is  for  the  jury's  confidcra- 
tion.  Pagi  345 

A  reverfionary  intereft  fubjcct  to  a 
right  of  prcfent  poffeffion  (sfc.  in  a- 
nother,  may  be  recovered nu  eject- 
ment. 346 

Mefne  affignments  will  be  prcfumed 
after  long  poffeffion  under  a  Jeafe. 

384 

A  judgment  in  ejeChnent  is  for  rcco-  ' 
very   of  poffeffion  without  preju- 
dice to  the  right.  407 

Execution,  therefore,  is  only  of  the 
poffeffion.  39> 

Of  ejeftmcnt  where  the  poffeffion  is 
vacant.  4*^ 

Under  ftat.  4  G.  a.  c.  zS.  4 10 

Under  ftat.  1 1 .  G.  2,  f .  19.  4 » ^ 

One  ill  poffeffion  of  prcmiffes  after 
recovery  of  them  in  tjcftmcnt  is  a 
trefpaffcr.  4^6 

An  a£tual  or  a  conftrudive  poffdlion 
is  nectifary  to  fupport  trefpafs.  497 

For  trefpafs  is  a  polfeffory  adion.497 

501,  505,  512 

Of  trefpafs  for  injuries  to  the  plain- 
tiff's poffeffion.-  $12 

Of  cafe  for  injuries  to  his  poffeffion. 

520 

PoJibilUy. 

A  bare  poffibility  cannot  be  leafed  or 
contracted  for.  .  .  105 

Pofthumous  Child* 

Entitled  to  the  profits  of  the  land  as 
well  as  ihe  land  nitlf^  in  what  cafe. 

Power. 

Of  powers  generally,  wherein  of  the 

ftat.  of  Ufes.  46 

A  power  muft  bepurfued  ftri^tly .49,5  s 

The  intention  of  the  party  who  gave 

the  power  is  to  govern  the  con* 

ftru^ion.  49,  54 

The  trnft  is  perfonal.  49 

A  pom'cr  cannot  be  extended  fo  as  to 

deftroy  the  eftate.  $4*  5S 

A  power  to  make  leafes  generally  eic« 

tends  only  to  leafej,in  poffeffion. 

4^%  « 
Except 
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Except  it  be  for  payment  of  debts,  5; 

But  a  conftruAive  pofleffion  will  ena- 
ble th&  party  to  grant  Icafes.         49 

The  leflee  in  a  leafe  under  a  power 
mud  be  in  ejje  when  the  leafe  is 
made.  50 

If  one  covenant  in  confideration  of  na- 
tural afFedion  with  a  power  to  de- 
mife  a  leafe  to  a  ftrangerisvoid.  ibid, 

Land^  formerly  letten  and  capable  of 

producing' profit,   are   within  the 

^     &uts.  3?.  if.  8.  and  13  Elix*  r.  10. 

ibid. 

The  words  "  ufually  letten"  how  fa- 
tisfiecU  ibid. 

How  not  fatisfied*  5O9  ^i,  52 

Whether  lands  not  before  letten  may 
be  demifed  under  a  power  to  leafe, 
provided  fuch  rent  or  more  be  re- 
ferved  as  ufual  for  fuch  a  time  be- 
fore the  power  was  granted^  is  a 
qneftton  of  conflruAlon.  53 

What  exception  in  a  power  will  ex- 
clude copyhold  lands,  but  not  rents 
and  fervices.  52,  ^3 

Under  a  power  dire£ling  the  antienc 
rent  to  be  referved,  what  may  be 
demifed.  53*  54 

What  may  not  be  demifed^  under 
fuch  a  power.  54 

Under  a  power  to  leafe  in  poffeflion  or 
reverfion  the  party  cannot  du  both. 

But  a  concurrent  leafe  may  be  made. 

ibid. 

An  abfolute  leafe  in  reveriion  may  be 
made^  but  not  in  pofTellion,  in 
what  cafe.  ibid. 

A  ieafe/l^r  verba  defifttfenti  in  what  ] 
cafe  not  contrary  to  a  power  to 
grant   leafes  in    polfeifion   though 
the  eftate  at  the  time  was  in  tenure. 

Power  to  leafe  in  pofleiGon  complied 
with  by  a  leafe  **  from  "  the  day  of 
the  date.  ibid. 

For  three  lives  generally  and  for  three 
.lives  and  the  longer  liver,  in  ,what 
cafe  all  one.  '  ibid. 

To  render  a  power  efFe^ual,  one 
may  leafe  during  the  continuation 
of  a  term  to  comoiexice  after,  in 
what  cafe*  ibid. 

Such  is  the  <;afe  a  fortiori  where  a 
power  is  to  leafe  in  reverfion.  ibid* 


Of  a  power  to  **  leafc  for  ninety-nine 
years  <^r  three  lives  in  pofleffion,  or 
iot  two  iives  in  poiFeffion  and  one 
in  reverfion,  or  for  one  life  in  pof- 
felfion  and  two  in  reveriion.**  P,j6 

A  concurrent  leafe  or  leafe  of  the  re- 
veriion what.  57 

Conilru6tion  of  fuch  leafes.     57,  5? 

What  is  a  continuance  of  a  former 
term  and  what  a  remainder  or  fu- 
ture iutereil,  ^8 

What  leafes  may  be  granted  where 
the  ellate  at  the  creation  of  a  pow- 
er to  leafe  in  poficllion,  is  part  in 
poileilion  and  part  in  reveriion. 

How  where  the  power  it  to  leafe  at 
well  in  poiTeifion  as  reveriion,  and 
the  eilate  is  fo  circumAanced.  ibid* 

Power  to  leafe  for  lives  or  years,  how 
it  may  be  executed^  59 

A  power  to  grant  a  life  eilate  not 
well  executed  by  a  leafe  for  nine- 
ty*nine  yean  determinable  on  a  life. 

ibid. 

A  man  may  leafe  to  the  extent  of  his 
power,  or  to  lefs  than  the  extent 
of  it.  i^id. 

So,  he  may  execute  it  at  aiiferent 
times.  »  60 

Cafes  in  which  a  power  need  not  be 
executed  at  one  time.  ibid. 

A  power  is  good  though-  purfued  by 
more  deeds  than  are  neceifary.  ibid. 

A  deed  will  be  good  if  it  cannot  havi? 
full  operation  but  in  execution  of 
a  power.  ibid. 

Of  wills  under  powers,  where  well  ex- 
ecuted and  to  what  extent.      ibid. 

Where  not  well  executed.  ibid. 

The  execution  of  a  power  may  be 
without  deed.  61 

Otherwife  if  out  oi  anintereil  and  to 
enure  as*  a  grant.  ibid,  . 

Powers  are  adapted  to  the  two  me- 
thods of  leafing,  viz*  at  the  beft 
rent  and  upon  fines.  it  id. 

The  rules  of  law  applicable  to  the 
flat.  3».  H.  8,  c.  »8.  apply  alfo  to 
powers  in  general.  ibid. 

Anrieot  and  accuilomed  rent,  how  to 
be  underftood.  61,  62 

In  what  cafes  it  muil  be  referved  con- 
formable both  in  quantity  and  qua* 

A  vari* 
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A  varittion  in  words  merely  immate* 
rial,  inwbfttcafe.  P»g^^l 

Improving  the  eilate  is  not  fuch  an 

alteration  as  varies  the  rent  to  viti- 

.  ate  the  power.  ibid. 

A  power  to  leafe  referving  two  paru 
in  three  of  the  improved  value  as 
rent,  how  to  be  purfued.  ibid. 

In  leafee  ander  family  fettlements  the 
fum  diould  be  fpecifically  ilated. 

ibid. 

A  refervation  of  rent  is  uncertain,  in 
what  cafe.  64 

It  is  not  uncertain  if  afcertainabie. 

ibid. 

Where  words  as  to  refervation  of  rent 
are  equivocal  fm^ad  the  lands,  the 
leafe  (ball  be  made  good^  how.  ibid. 

Several  leafes  may  be  made  under  the 
iame  power,  in  what  cafe.        ibid. 

Cafe  in  which  a  leafe  under  a  power 
win  be  vitiated  on  account  of  the 
times  of  payment  of  the  rent.      6  j« 

In  what  refpe^ts  leafes  under  powers 
in  family  fettlements  differ 'fronc 
thofe  under  flat.  13.  EHk.        ibid. 

The  whole  rent  mud  be  paid  annually 
during  the  term.  ibid. 

But  rent  referved  upon  a  day  before 
the  year  ends  is  immaterial.         66 

Heriots  Vc,  have  no  reference  to  re- 
fervation of  rent.  ibid. 

The  rent  need  not  be  referved  to  pri- 
vies in  blood  merely.  ,  ibid. 

Of  the  form  of  a  leafe  under  a  power. 

67 
A  covenant  to  pay  rent  neceflary  in 

what  cafe.  ibid* 

A  claufe  of  re-entry  where  neceflary. 

ibid. 

A  counterpait  of  the  leafe  ihould  be 
executed.  ibid, 

A  covenant  to  keep  in  repair  con* 
(Irued  to  be  an  *'  anticnt  boon.'' 

ibid, 

A  refervation  of  ufual  covenants  is  not 
complied  with  by  a  provifo  to  build 
if  the  premiffes  were  blown  down 
or  burned,  otherwife  the  rent  to 
ceafe.  ibid. 

What  covenants  are  ufual  or  not  is  a 
queftion  of  faft  for  the  jury.    ibid. 

A  difference  in  trivial  circumftances 
is  immaterial  as  to  ufual  covenants. 

ibid. 

It  IS  no  objcdion  to  a  leafe  under  a 


power,  that  it  is  in  truft  for  hiA 
who  executes  the  power,  in  what 

cafe.  •'*•#'  ^^ 

Livery  is  not  neceifary  to  a  leale  for 
lives  under  a  power,  but  held  to  be 
a  forfeiture.  68»  129 

A  power  to  one  and  his  affigns  runs 
.  to  affigns  in  deed  or  in  law.        68 

But  a  provifo  to  an  executor  does  not 
extend  to  the  executor  of  his  exe- 
cutor. ibrJ» 

Cafe  in  which  a  power  is  not  held  in* 
compatible  with  a  truH  deed  for 
payment  of  debts.  ibid, 

A  power  muft  be  fliewn  to  have  been 
ilri£tly  purfued,  in  what  cafe.  ^A/^ 

A  power  of  revocation  when  fufpend* 
ed  during  the  continuance  of  a 
term.  ibid. 

Difference  between  the  non-execution 
and  a  defective  execution  of  a  pow« 
Cr.  ibid. 

How  a  Court  of  equity  regards  them. 

ibid. 

Theprecife  form  of  a  power  in  what 
cafes  waived.  69 

Under  a  power  to  grant  a  concurrent 
leafe  at  the  end  of  the  old  one,  the 
grant  may  be  made  at  any  time  on 
a  furrender  of  the  old  one.        144 

Rent  referved  by  tenant  for  lift  with 
power  to  leafe  to  him,  his  heirs, 
and  afBgns,  goes  to  him  in  remain* 
der.  196 

If  tenant  for  life  exceed  his  power, 
the  leafe  is  void.  184 

But  if  the  remainder*man  accept  rent 
after  the  tenant  for  lifie's  death,  it 
is  a  confirmation  of  the  tenancy. 

ibid. 

Of  a  demand  for  rent  in  cafe  of  a  li* 
mitation.  ^4^ 

Prefcription. 
See  Appendant^  JjiJatrUnoMt,  ^c. 

Prebendary. 

In  cjedment  by  a  prebendary,  what 
fliall  be  prefumed.  383 

Prefumption. 

Where  long  poffefGon  under  a  Icafc 
for  a  long  term  is  proved,  the  mcfne 
aiHgnmcnts  fball  be  prefumed.  384 

What 
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What  affidavit  is  cjc6hneiit  fliall  bewc 
fumed  after  k>ng  and  quiet  poifeiuon. 

A  mortgage  deed  prefumw  to  be  fatis- 
fied  in  what  cafe,  380 

Acquiefcence  fliall  be  piefumed  of  a 
leflbr  who  views  without  obje^ion 
the  progrefs  of  a  building  on  a  part 
not  intended  to  be  demifcd.         355 

What  acquiefcence  amounts  to  pre- 
fbmptive  evidence  that  the  parties 
meant  to  difpenfe  with  a  notice  to 
quit.  i8a 

An  agreement  prefumcd  between  the 
remdndcr-man  and  the  kflce  of  te- 
nant for  life  deceafed,  in  what  cafe. 

177 

LeOec  not  a  diflcifor,  but  an  agreement 
prefumed,  in  what  cafe.  "    171 

Reafbnable  prcfumpdon  will  be  admit- 
ted in  favour  of  a  title.  383 

A  iatisfied  term  fliall  be  prefumcd  to  be 
furrendered,  381 

In  ejectment,  where  two  pcrfons  claim 
by  the  fame  title,  an  adverfe  poifcf- 
iion  fliall  not  be  prefumcd.  345 

The  poflcf&on  necefl&ry  to  fupport  an 

ejeSment  muft  be  aftual,  not  pre- 

•  fumptive.  3  43 

Of  the  do6trine  of  prefumption  gene- 

raUy.  ^^384 

Prefumption  muft  arife  from  fetts  or 

circumftances  and  may  be  rebutted 

ihiii. 

In  qcament,  the  Court  will  intend 
every  thing  poliible  againfl  the  de- 
fendant. 406 

TheCourt  cannot  prefume  a  poor*8-rate 
to  be  unequal.  53^ 

If  it  appear  upon  oyer  of  a  deed  that  two 
fealed  it,  whereas  one  onlv  is  fued, 
the  Court  will  not  intend  that  the 
other  fealed  the  deed  unlefs  it  be  ex- 
prefsly  averred.  4  ^  9 

It  fliall  be  intended  that  there  was  cat- 
tle fufficient  to  anfwer  a  diftrefs  290 
When  an  avowant  faith  his  freehold,  it 
is  to  be  intended  his  fole  freehold. 

483 

Property. 

Property  is  the  creature  of  pofitivc  law, 
and  the  modes  of  enjoying  it  to  be 
i;ovemcd  thereby,  * 


A  copyholder  has  only  a  pofleflbry  pro- 
perty  in  the  timber  trees .     Pa^e  217 

If  fevered  they  are  the  property  of  the 
Lord.  '*'^- 

Or  of  the  firft  in  remainder.  ihiJ. 

Trover  may  be  brought  on  property 
without  polfeinon.  343)  S^S. 


RecitaL 

Where  the  plaintiff  undertakes  to  recite 
a  leafe  any  mifrecital  is  fatal,  if  the  ac- 
tion be  founded  on  fuch  leafe.     309 

If  it  appears  ty  recitals  in  the  leafe  th^ 
the  party  had  nothing  at  the  time  of 
the  demifeand  afterwards  he  purcha- 
fes  the  lands,  the  leafe  will  not  enure 
by  way  of  cftoppel.  ^Si 

A  recital  of  an  agreement  in  the  begin- 
ning of  a  leafe  will  create  a  covenant, 

421 

The  recital  of  the  will  in  the  copy  of  the 
admittance  is  good  evidence,  in  what 
cafe.  387 

What  fhould  be  fet  out  in  declaring  in 
covenant.  322,  323 

Recovery  • 

A  recovery  in  eje^hnent  is  not  condUf 
five  evidence  againft  the  defendant 
in  an  adtion  for  the  mefne  profits,  ift 
what  cafe.  406 

Re3or» 

Of  a  leflce  being  an  occupier  of  tithes 
rateable  to  the  poor,  under  a  verbal 
leafe  of  them  by  the  redtor.  528 

A  re£tor  may  cut  down  timber  for  the 
repairs  of  the  parfonage  houfe  or 
chancel.  442 

Soj  he  is  entitled  to  botes  for  repair  of 
barns,  G/r.  belonging  to  the  parfon- 
age. '^'^* 

But  he  is  not  entitled  to  fell  timber  for 
any  common  purpofe.  i^iJ» 

An  injundiion  to  flay  wade  in  cutting 
down  timber  in  the  church  yard, 
will  be  frranted  till  the  caufe  be  heard. 

^  'L'J 

lata. 

An  avowry  rendered  good  by  flating 

that  a  perfon  was  fcifed  in  jure  ecchfia 

in  what  cafe.  48  ft 

In  an  eje6kment  for  a  reftory,   what 

fliould  be  proved.  3 S3 

See  ChunL 

Reddendum. 
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Reddendum. 

The  reddendum  \%  what.  Page  1 2 

If  in  a  Icafc  fpccial  days  of  payment  arc 

fimited  in  the  reddendum^  the  rent 

muil  be  computed  according  to  that. 

Of  the  reddendum  in  an  bofpital  renewed 
leafe.  124 

Difference  between  rent  referved  entire 
in  the  reddendum^  and  where  not  re- 
ferved entire.  192 

Rent  muft  be  computed  when  according 
to  the  reddendum  and  when  according 
to  the  habendum,  19! 

Regifler. 

In  what  cafo  evidence.  386 

pf  regiilering  leafcs.  19 

Rtltaft. 

A  relcafe  to  the  firft  of  two  leffees  is 
^ood  by  reafon  of  his  having  actual 
pofleffion.  105,  168 

A  rcleafc  to  one  in  remainder  goixi  to 
enlarge  his  efbte,  in  what  cale.  139 

A  veiled  intereft  fuffices  for  what  releafe 
to  operate  upon.  ihid 

The  leSlce  may  releafe  the  rent  referved 
before  entry.  ihid. 

See  the  rejjte&ive  ASiws. 

Remainder. 

A  parol  leafe  by  a  remainder-man  of  a 

^  copyhold  in  fee  commences  imme- 
diately, in  what  cafe.  100 

Of  a  plaintiff  in  eje£lment  claiming  as 
dcvifec  in  remainder.  388 

A  releafe  to  one  in  remainder  is  good  to 
enlarge  his  eflate,  in  what  cafe.    139 

Of  the  remainder- man's  confirmation 
of  leafe  by  tenant  for  life.  43,x77>  182 

Remainder-man's  acceptance  of  .rent 
no  confirmation  at  law  of  a  leafe  void 
againfl  him.  43 

But  circumilances  may  bind  him  in  e- 
quity.  ihid. 

See  AccejLtance^  Confirmatim^  Notice,  tifc. 

Removal. 

A  temporary  removal  is  not  fulBcicnt  to 
deftroy  the  privilege  of  fixtures  being 
exempted  from  a  difbefs.  2^4 

The  fhcriff  muft  not  rcmo\'e  goods  un- 


der an  cxeoution  without  fatisMng 
the  landlord  a  year's  rent,  if  fo  much 
be  due.  4.48 

If  he  do,  he  is  liable  to  an  a^on  on 
the  cafe.  Page  449 

The  ftatute  does  not  extend  to  debts  due 
to  the  crown.  Md, 

Conftrudtion  of  the  ftatute.         «    r^A/. 

The  action  lies  by  the  executor  of  the 
landlord.  -  ihii/^ 

Bat  if  the  goods  were  taken  and  the 
money  levied  before  adminiftration 
taken  out,  it  is  too  late.  450 

For  notice  to  tiie  (heriff  is  nccetT^  in 
order  to  render  htm  liable.  ibid^ 

The  want  of  alledging  notice,  howe- 
ver, is  helped  by  the  verdicl.       451 

The  rent  muft  be  paid  without  any  de- 
duction, rhid. 

The  lancfiord  is  not  entitled,  in  what 
cafe.  ihid, 

A  bill  of  fale  by  the  (heriff  in  what  cafe 
a  removal.  ihiJ. 

How  if  an  extent  come  in.  ihid. 

It  (hall  prevail  againft  adiftrefs,  in  what 
cafe.  '  ihid, 

A  comniiflion  of  bankrupt  not  an  exe« 
cution  quoad  hoe,  452 

The  fhitute  extends  only  to  the  imme- 
diate landlord.  ihid. 

The  landlord  is  not  driven  to  his  remedy 
by  a&ion.  ibid„ 

But  will  be^  relieved  upon  motion  to  the 
Court.,  ihid. 

If  goods  be  fraudulently  carried  off  the 
premiifes  th^  may  be  feifed  for  rent 
wherever  found  within  thirty  days.  ih. 

Unle&  they  be  fold  bond  fide,  455 

Parties  aiding  fuch  fraudulent  removal 
liable  to  pay  double  the  value  of  the 
goods.  453 

Provided  that  if  the  goods,  ftiall  not  be 
worth  more  than  50/  the  landlord 
may  apply  to  two  Juftices  in  the 
neighbourhood.  .454 

Who  may  fummon  the  parties,  exa- 
mine the  &6b,  and  determine  the 
guilt  of  the  parties.  ibid. 

They  may  alfo  enquire  of  the  value  of 
the  goods,  and  ibid. 

Upon  proof  of  the  offence  they  may 
adjudge  the  offender  to .  pay  double 
the  value  of  the  goods  to  the  land- 
lord, ihid. 

If  t;he  offender  fliall  negledl  fo  to  pay 

ihcy 
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they  may  Idvy  the  amount  by  diftrefs 
and  fale  of  their  goods.        Pagt  454 

Or  for  want  of  fuch  diftrefs  they  may 
commit  them  to  the  houfe  of  correc- 
tion, ihid. 

There  to  be  kept  to  hard  labour  for  fix 
months.  ihid, 

Unlefs  the  money  be  fooner  paid.  ihiJ* 

It  the  party  tbixik  himfelf  aggrieved  he 
may  appeal  to '  the  next  general  or 
quarter  feffions,  who  may  hear  and 
determine  fuch  appeal  and  give  cofts. 

ihid* 

Provided  alfo  that  if  the  party  appealing 
enter  into  a  recognizance  cTr.  in 
double  the  fum,  the  order  of  the  two 
JufHces  ihall  be  fufpended  in  the 
meantime.  45$ 

So,  if  goods  be  clandeftine-y  removed 
to  any  houfe,  Csfc.  faftencd  fo  as  to 
prevent  feizure,  the  landlord  may  in 
the  day  time  break  open  fuch  houfe, 
^c,  and  fcize  fuqh  goods  for  arrears 
of  rent.  ihid. 

Provided  hefirft  call  to  his  affiftance 
certain  officers  and  make  oath  of  rea- 
fonable  ground  to  fufpe^l  fuch  con 
cealment.  iitd. 

Tojuftify  the  landlord  infeizing  under 
tlie  ftatute,  the  removal  muft  have 
taken  place  after  the  rent  became  due 
and  muft  have  been  fecret.         Hid. 

The  gift  of  the  aftion  on  this  ftatUte  is 
the  fraudulent  removal.  456 

Whether  one  fum  or  other,  therefore, 
were  due  for  rent  it  is  immaterial,  ih. 

The  notice  of  diftrefs  may  be  abandon- 
ed, ihid*  50 1 

Renewal. 

Of  the  renewal  of  leafes .  157 

A  conditional  furrender  warrants  a  re- 
newal, in  what  cafe.  ihid. 

Acceptance  of  a  fine  of  the  premiflcs  a 
breach  of  a  condition  to  renew,  in 
what  cafe.  158 

A  new  leafe  good  without  furrender  be- 
ing made  of  the  under-leafes.      ihid. 

The  chief  landlord  ftiall  have  the  fame 
remedy  for  rents,  ^c,  1 59 

Of  fines  on  renewal  of  leafcs.     6  r ,  235 

A  new  member  of  a  corporation  is  en- 
titled to  his  fhare  of  a  fine  on  renew- 
al of  a  leafe,  in  what  cafe.  235 

Sec  ExccutioHy  Fisturtis. 


^  Rent* 

There  are  two  methods  of  leafing  in 

common  ufe  :    at  the  beft  rent,  and 

upon  fines  Page  61 

Signification  of  the  term  rent.  i2z 

It  muft  be  a  profit.  ihid. 

It  muft  alfo  be  certain.  ihid. 

It  cannot  ilTueout  of  a  term  of  years. 

196 
But  muft  come  out  of  the  reverfion.  ihidm 
It  muft  ifiue  out  of  the  thing  granted.  192 
Which  muft   be   an   hereditament  to 

whichrecourfe  may  be  had  to  diftrain. 

ihidm 
The  feveral  forts  of  rent.  122,  123 
Rent-fervice,  what  123 

The  lord,  if  revcrfioncr,  may  diftndn 

of  common  right.  123 

Of  rent-charge.  ihid* 

A  rent- charge  for  life  fufpended  by  a 

leafe  of  the  land.  144 

A  clear  rent- charge  muft  be  free  from 

the  lan$i-tax.  12^ 

Of  acceptance  of  rent- charge  out  of  the 

fame  land  by  the  lefiee.  1(4 

Rent-charge  out  of  a  leafe  for  years,  an- 

jouity  lies  when  the  leafe  is  ended- 

123 
Leafe  of  a  rent-charge,  good,  in  what 

cafe.  Z38 

Rents  refervcd  upon  leafes  for  years 

at  all  times  recoverable  by  adtion  of 

debt.  306 

Grantee  of  a  rent- charge  may  bring 

ejcdtment,  in  what  cafe.  34^* 

Rcnt-feck,  what.  123 

Rents  of  alfize,  what.  ihid. 

Of  chief- rents.  ihid. 

Of  quit-rents.  ihid* 

Of  rack-rent.  124 

Fee-farm  rent,  what.  ihidm 

It  merges  in  the  inheritance,  in  what 

cafe.  14$ 

It  is  tantamount   to  letting  lands  to 

fu-m  in  fee  fimple.  1.14. 

Whethe/  a  rent  fervice  can  be  granted 

at  this  day.  ihid. 

A   covenant  to  pay  a  fum  yearly,   U 

not  a  rent,  but  a  fum  in  groui  iti 

what  cafe.  194 

Renaedy  by  diftrefs  for  rents-feck,  renls 

of  affize,  chief  rents  and  rents  rcfcr- 

ved  upon  leafe.  124 

Remedies  by  debt  or  .diftr^^f*  by  adml- 
E  e  e    "         *         mftrators,' 
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niftrators,  ^c.  of  tenants,  in  fee  fim- 
pic,  fee-tail,  or  for  life.  Page  124,  aoo 

Same  remedies  by  hufband  in  right  of 
f,      his  wife  deceafed.  125 

Same  remedies  by  tenant /«r  outer  *uU, 

125 

Pvents  certain  and  other  fervice  incident 
to  tenure  in  common  focagc  faved 
by  ftattite.  ^      ^i'^- 

Executors,  ^c.  of  tenant  for  life  may 
recover  a  proportion  of  rent  due  at 
fuch  tenant's  deceafe.  200 

Rent  follows  the  reverfion. 

42,  169,   193,  19s,  196 

It  isafletsinthehandsof  ihcexecutor.  91 

Diftin^kion  between  a  rent  refer\'ed  en- 
tire upon  a  demife  of  feveral  things 
in  the  fame  leafe  and  where  not  at 
firft  referved  entire.  192 

Demife  of  the  fcite,  ^c.  of  a  manor  and 
alfo  the  manor  itfelf,  the  rent  is  fe- 
veral, ^93 

So  a  leafe  of  two  manors  habendum^  for 
one.  20  J.  and  for  the  other  ioj.  the 
reservation  is  feveral.  «^'^- 

If  the  refpeftive  rents  were  equal,  it 
would  make  no  difference.  iBid, 

The  hahendum  makes  the  Icafes  feveral. 

ibid. 

The  words  dldB  termino  extend  to  two 
terms  and  make  an  entire  rcfervation, 
in  what  cafe.  i^^^' 

Rcfervation  may  alfo  be  made  feveral 
by  a<a  of  law.  193 

As  a  leafe  to  one  in  a  public  capacity 
and  7.  5.-  193 

Joint  leafes  of  tenants  in  common  feve- 
ral rcfervations,  in  what  cafe.      ibid. 

In  what  cafe  not.  ^  ibjd. 

Refervation  of  one  rent  by  two  joint- 
tenants  feveral  if  one  only  feal  the 

deed.  ^  i97 

Rent  referved  by  two  joint-tenants  by 

a  demife  by  indenture  enures  only 

to  one,  in  what  cafe.  169 

Ctherwife,  if  referved  by  deed-poll,  or 

by  parol.  169,  197 

Rent  referved  to  hufband  for  life  and 

wife  for  life,  a  refervation  to  the  fur- 

vivor.  '9^ 

Rent  referved  on  demife  of  the  wife's 

chattel  real  goes  to  the  hulband's  re 

prefentative.  ^2^ 

•  Widow  entitled  to  frecbench  fllall  have 

^      therent^  in  what  cafe  19^ 


The  rcfer\*ation  6f  rent  fhould  be  cer* 
tain.  Poge  191 

Rent  referved  •*  after  the  rate  of  **  is 
void  for  uncertainty .  137 

*'  Provifo"  is  a  good  rcfervation  of  rent, 
.i    what  cafe.  192 

Rent  referved  upon  a  furrender  is  good 
by  way  of  contraft.  194 

Divcriity  between  a  rcfervation  and  an 
exception*  /^.''A 

Refervation  muft  be  made  to  the  fef- 
for,  and  not  to  a  ftrangcr,        ibid. 

Except  in  the  cafe  of  the  king,    ibid, 

Refervation  only  to  the  leffor  deter- 
mines with  his  death.         194,  196 

So,  If  a  lefTor  fcifcd  in  fee  referve  to. 
him  or  bh  executors,  or  afiigns. 

195,    196,   2CO 

So,  refervation  to  the  iciTor^s  heirs 
fecmsbad.  194^  195,  196 

So,  leafe  to  a  man  and  his  fon  B, 
rendering,  ^c.  to  the  faid  JB.  i« 
void.  <*  194 

What  is  the  fafeft  way  to  proceed  in 
thefe  cafes.  ibid. 

If  no  one  be  named,  the  refervation 
is  to  whom.  ibid* 

"  Executors,  0?'^,"  void  words,  in 
what  cafe.  ibid. 

Rent  to  tenant  in  tail  and  his  heirs, 
goes  to  the  heir  in  tail.  196 

A  man  may  referve  one  rent  to  him- 
felf  and  adifierentone  to  his  heir.  ih. 

To  whom  the  rent  goes  where  one 
poireiTed  of  a  term  ieafes  for  part 
of  it.  199 

Though  rent  goes  with  the  reverfion, 
the  arrearages  go  to  the  perfonal 
reprefentatrvcs.  200 

Pofthumous  child  entitlcd^to  intermc- 
diate  profits,  in  what  cafe.         19^ 

Refervation  of  the  bed  rent  t^at  can 
be  got  applies  to  the  beft  rent  at  the 
time  of  the  leafe  made.  194 

Effeft  of  the  copulative  "  and**  and 
the  disjun&ive  •'  or,"  in  refcrving 
rent.  195,  196 

"  Yielding  and  paying"  fo  much 
rent,  applies  to.ali  the  time  of  the 
eftate.  19^ 

Rent  payable  yearly  is  payable  during 
the  term.  195,  197 

So,  if  a  demife  be  for  five  yean  ren- 
dering rent  to  be  paid  by  equal 
portions  during  the  teriD|  it  fltuU 
be  paid  yearly.  199 


^^  t 


INDEX. 


69X. 


Tenant  la  fee  Icafcs   rcferving  rent  1 
payable  at  two  feafts  or  wiihin  ten 
days  after  each  feaft,  what  is  the 
conftruftion.  Page  199 

Rcfervation  at  the  two  ufual  feafts  of 
the  year  fignifies,  what,  197 

A  moiety  of  fuch  rent  is  payable  at 
each  day.     '  198 

The  moiety  is  payable  at  the  firft  feaft 
enfuing  the  making  of  the  leafe. 

ihid. 

The  words  of  the  deed  fluU  be  tranf- 
pofed  to  fatisfy  the  intention  of  the 
parties.  ibid. 

If  rent  be  referved  half-yearly,  £si*c.^ 
without  faying  a  day.  ibid, 

But  if  payable  at  fuch  an4  Tuch  fea(l*s 
it  is  due,  when.  Hid, 

A  yearly  rent  when  deemed  in  arrear 
if  any  part  of  the  half  year  were 
unpaid.  123 

Rent  muft  be  computed  according  to 
the  reddcndumt  in  what  cafe.  1-98,3 1 3 

In  what  cafe'  according  to  the  haben- 
dum^ 198 

Rent  is  payable  according  to  the  rc- 
fervation. 191 

When  payable  immediately  though 
the  leafc  be  infuturo,  ibid. 

Rent  at  wh^t  time  due  and  payable. 

200,  201 

By  entry  into  any  part  of  the  pre- 
miif«  the  rent  is  fufpcndcd.  .     201 

Except  fttch  entry  be  by  virtue  of  a 
power,  or  as  a  trcfpafTer,  ibid. 

But  whether  an  entry  be  tortious  or 
not,  it  cannot  difcharge  the  con- 
tract for  rent.  306 

Rent  referved  before  entry  may  be  re- 
leafed  by  the  leJec.  139 

The  leflee  is  Hilcharged  in  equity  from 
rent,  in  wliit  cafe.  153 

E(Fe£t  of  an  order  con6rmed  by  Par- 
liament, on  a  rent  in  vaiuc  to  fe- 
cure  a  rent  referved.  195 

In  what  cafe  rent  enures  for  life, 
though  determinable  with  an  office. 

127 

The  tenant  of  two  tfuants  in  com- 
mon muft  not  pay  the  whole  rent 
to  one,  after  notice  by  the  other 
not  to  pay  it.  199 

Rent  mufl  not  be  paid  to  a  mortgagor, 
after  notice  to  the  tenant.  95 

Rent  being  referved   quarterly  does 


not  difpenfe  with  the  notice  to  quit 
required  bylaw.  Page  176 

Difference  as  to  demand  of  rent  be- 
tween a  condition  and  a  liisitation. 

106 

Difference  where  a  linSitation  is  to  an 
ufe.  123 

See  Accejitance^  Confirmation^  Demand^ 
Entry ^  and  the  refjitdivi  Anions* 

Repair. 

A  mortgagee  in  pofTelSon  need  only 
keep  the  eftate  in  neceflary  repair. 

97 

To  breach  of  covenant   for  not   re* 

pairing,  ^c,  the  lelfee  cannot  plead 
m  bar  that  the  lefTor  had  only  an 
equitable  eftate  in  the  premifTes,  for 
that  is  tantamount  to  nil  habuit,  Cffc, 
But  simb.  be  is  not  eftbpped  from 
'  ihewing  that  the  IcfTor  was  only 
feifed  in  right  of  his  wife  for  her 
life,  and  that  fhe  died  befoie  the 
covenant  broken;  bec^ufe  an  in* 
tcreft  paflTcd  by  the  leafe.  8  T.K.48.7 
See  Covenant f  ^c* 

Replevin. 

Nature  of  the  action.  457,  458 

Both  plaintiff  and  defendant  are  call- 
ed ad^ors.  4^7, 484 

The  a&ion  differs  from  trefpafs,  de- 
tinue, or  ejc£tmcnt.  457 

It  is  founded  on  the  right.  457 

Lands  are  not  recoverable  by  this 
ad^ion.  ibid. 

The  title  however  may  incidentally 
come  in  queftion,  as  it  may  in 
other  anions.  ibidp 

But  generally  it  cannot  he  contefted 
in  an  action  of  replevia  462 

The  remedy  by  replevin  is  of  comt 
mon  right.  457,  462 

Who  may  wave  the  action.  458 

The  plaintiff  ought  to  have  the  pro-? 
perty  of  the  goods  m  him  at  the 
time  of  the  taking.  ibid* 

That  is  to  fay,  either  a  general  or  a 
fpecial  property,  ibid^ 

An  executor  may  have  replevin  ibid,  . 

So,  if  the  goods  of  a  feme  fole  be 
taken  a.fd  (lie  afcerwardbi  iiiteF* 
marry,  her  hufband  may  have  the 
a(5tion.  iUid^, 

Or  they  may  join,  ib^d, 

£  e  e  2  la 
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In  wAat  cafe  they  ftiuft  join. 

If  the  goods  of  fcvcral  perfofts  be 
taken,  they  oiufl  have  feverni  fr. 
plevins.  r^V. 

Therefore,  tenants  in  common  (hould 
not  join.  >^V/. 

But  coparceners  and  joint-tenants 
iliould.  i6U. 

Replevin  lies  againft  whnm.  ihif. 

It  lies  againft  him  who  took  the 
goods.  iii4' 

So,  againS  him  that  commanded  the 
taking.  itid. 

Or  again  ft  them  both.  i^d 

&o  it  lies  againft  him  who  takes  da- 
mage-feafant  and  detains  after  a- 
hi  ends.  iiid. 

For  what.replevin  lies.  iiiJ, 

It  lies  for  whatever  may  be  diftrained. 

Hid. 

But  for  nothing  elfe.  itid. 

It  lies  for  a  foal,  a  calf,  or  in  what 
cafe.  4^9 

It  lies  for  a  ihip,  or  the  fails  of  a  fhi  p. 

i6id. 

But  not  for  goods  taken  beyond  feas. 

iiid. 

Where  replevin  will  not  lie,  detinue 
will.  idid 

The  feveral  kinds  of  replevin.     Uid. 

By  original  writ  at  common  law,   or, 

ihiJ, 

By  plaint  by  the  ftaiute  of  Marlbridge, 

ibid 

Which  ftatute  diref^s  the  (lieriff  to 
deliver  the  diftrefs  upon  complaint 
made.  ibid. 

The  ftatute  of  Ph.  &  Mary  direas 
him  to  make  four  deputies  in  each 
county,  for  the  purpofe,  ibid* 

Upon  giving  pledges  therefore  the 
party  diftraincd  upon  may  have 
replevin.  460 

Except  fuch  diftrefs  and  a  fale  be  un- 
der an  A6t  of  Parliament,  ibid. 

Out  of  what  Courts  replevin  issues. 

The  ftieriff  may  hold  plea  in  teplevin 
on  plaint  in  the  County >Court. 

ibid. 
Though  the  value  be  ever  fo  great. 

ibidn 
Itxcept  the  taking  be  in  right  of  the 


<:rowli^ 


Hid. 


Or  any  thihg  touchiog  the  freehold 
come  in  queftion.  ^^i^  460 

Or  ancient  demefne  be  pleaded,    ibid. 

Or  the  diftrainer  claim  property  in 
the  goods  and  on  a  writ,  de  firofi 
Jkrob*  they  be  found  for  him.      ibid. 

In  which  cafe  the  fheriff  can  pro- 
ceed no  further.  460,  46S 

Bat  muft  return  Proceedings  into  Kn 
B.  or  C  P.  460 

Either  party  however,  may  remove 
proceedings  into  thefe  fuperior 
Courts*  4.60,  473 

Which  is  ufually  done.  460 

The  writ  of  replevin  iflues  out  of 
Chancery.  460,  465 

It  is  recarnabify  into  what  Courts.  460 

If  the  (heriff  make  replerin  he  need 
not  return  the  writ.  /^'^ 

But  if  he  does  return  it,  be  mu(^  re- 
turn the  caufe.  ibid^ 

Elfe  an  attachment  liesagainft  him. 

ibrd» 

proceedings    in    replevin  cannot   be 

carried  on,  in  what  courts.  461 
But  it  lies  by  plaint  in  Leaden  ibid. 
If  the  diftrefs  be  made  in  franchife, 

or  bailiwick,  the  OierifF  muft  do 

what.  ibid. 

Replevin  of  goods  a  contempt  of  the 

court  of  £ichequer|  in  what  cafe. 

ibid. 
The  a£bion  of  replevin  is  of  two 

forts.  ibid. 

In  the  defiaeif  and  ibid. 

In  the  detinuit.  ibid. 

Replevin  in  the  </f/£if^  preferable  to 

trefpafs  de  bcnit  ^fportatit.  ibii* 

But  it  is  never  brought  now,  unlefs 

the  diftrainer  has  eloiiied  the  goods, 

fo  that  the  (htnff  cannot  maKe  re* 

plevin.  ibid. 

In  which  cafe  the  plaintiff  may  do 

what.  461,  46$ 

The  nfual  method  of  proceeding  at 

this  day,  is  by  plaint.  46^ 

The  (herifF  muft  grant  replevin  when 

the  law  allot*  s  ir.  ibid^ 

The  officer  who  takes  the  goods  by 

virtue  of  a  replevin,  is  not  liaUe 

to  trefpafs.  ibid, 

Uniels  the  party  claim  property  there* 

in.  ibid* 

In  cafes  of  mifbehaviour  the  (herifTi 

Ci/r.  9re  puoift^ble  by  attachment. 

ibid. 
Of 
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Of  the  pledges  in  rcpleviii.   Page  46a 
When  the  (herifF  makes  replevin,  be 

muft  take  two  kinds  of  pledges. 

Hid. 
id*  By  the  coitimon  lar,  that  the 

party   replevying  will  purfue  his 

aft  ion.  ibid, 

»d.  By  ftatute,  that  if  the  right  go 

againft  him  he  will  return  the  dif- 

trefs  again.  ibid. 

Such  pledges  moft  be  fufficient  in 

eftate  and  in  law.  ibid, 

Infufficient  pledges  arr  no  pledges. 

ibid 
The  pledges  mnft  be  recorded  in  the 

CoDnry-Court.  ihld. 

Upon  pledges  found,  the  flierifF  makes 

replevin  by  granting  a  warrant. 

ibid. 

No  particular  time  is  neceiTary.    463 

A  bond  inftead  of  pledges,  is  good. 

ibid. 

But  the  (herifF  cannot  take  gage.  ibid. 

How,  if  he  neglcfb  to  take  a  replevin 
bond.  ibid 

The  bond  forfeited,  in  what  cafe.  ibid. 

In  what  cafe  it  is  not  forfeited,     ibid. 

The  bond  may  be  affigned,  in  wha- 
cafe.  ibid. 

Where  it  is  not  affignable,  the  partv 
may  apply  to  the  Iheriff  to  fue  in 
his  name.  ibid. 

How  to  make  replevin  where  diflrefs 
is  for  rent.  ibtd 

The  tenant  mnft  within  five  days  of 
notice  ofrhediftrefs,  enter  into  bond 
with  two  lureties  at  the  flieriffs 
office  in  double  the  value.         ibid. 

Upon  which  the  (lierifF  will  direft  a 
precept,  ^c,  and  the  goods  will  be 
rcftored.  ibid. 

The  furcties  pro*  ret.  hab.  muft  be  re 
fpoi'fible  perfons.  464 

They  engage  to  do  what.  ibid 

The  fheriff  may  afiign  fuch  bond  to 
the  party  avowing  or  making  «  nnu- 
fance.  ibtd 

If  forfeited  fuch  avowant,  Gfr.  may- 
bring  an  aAion  in  his  name      ibid. 

The  bond  mufl  be  damped  before 
any  afti^n  can  be  brought  on  ir. 

ibid. 

The  Coui't  where  fuch  a^ion  is 
bro  ght  mav  give  relief  to  the 
inirties  by  rule  of  Coun,  465 
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Which  rule  (hall  have  the  effea  of  a 
defeafance.  Pag''  4b; 

Of  the  writs  in  replevin.  ibid. 

The  original  writ  is  tn  the  nature  of 
a  jufiicies.  ibidL 

The  jtiuriet  replevin  has  what  claufe. 

ibid» 
It  fuperfedes  the  proceedings  of  the 

(heriff.  ibidL 

If  defendant  fail  to  appear  tLjkone  iiTues 

and  then  a  eafiias*  ibid. 

Of  the  withernam.  ibid, 

It  lies  where  the  cattle  are  eloigned. 

461,  46^ 
How  if  a  mh'I  be  returned.  46$ 

The  writ  of  withernam   fhould   rc- 

hearfe  the  caufe  which  the  IherinF 

returns.  ibtd. 

So  that  it  does  not  lie  upon  a  bare 

fuggrfti.m.  ibid. 

How,  if  the  cattle  be  redored  ibi/f. 
The  withernam  is  but  mefne  piocefa. 

4^ 
Of  the  cattle  being  worked,  &r.  and 

the  expences  of  maintaining  them. 

ibid. 
Of  Jci.  fa.  againft  an  executor  on  a 

judgment  de  ret.  hab.  againft  his 

ttftaror  for  a  row.  t'^id. 

The  defendant  (hall  have  his  property 

again,  thoueh  taken  in  withcrn.in^, 

in  what  cai^  ibid. 

So,  if  they  be  eIoip;ned,  a  witheri  am 

againd  the  plaintiff.  466,469 

B  >th  plaintiff  and  dcfentlant  may  li've 

a  withernam.  4-o,  4^ 

Of  pri'cefs  of  outlawry  upon  therrf- 

fiias  in  withernam.  46; 

Caftias  and  procff*  of  outlawry  *ere 

given,  bv  whjit  ftafUfe.  tbiidm 

Of  the  writ  u{{t\  onil  tl-  livcrancc  466 
The  plaintiff  reflralned  from  leplt-vin 

after  nonfuit.  /W. 

The  writ  of  fecond  deliverance  ^ivrn. 

41' 6,  ^69 
Return    irreplevifcable    grancJ,    in 

whatrafe-  4^^ 6    4'':,    49. 

Plaintiff  (hall  fue  this  wri    J.ri'  ^  fj.ft 

diftrefs  and  not  for  iht  v\  \  h.rn.tn, 

in  what  caftr  4  7 

What  a  fupcifedcas  to  a  wi.  I   '. 

ihid. 

But  not  to  the  enquiry  of  i'..:r..  .  > 

If  iheriff  will  not  execute  the  v  \  -.r    f 

iccoad 
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fecond  deliverance,  the  party  has 
his  remedy  again  ft  him.     Page  467 
This  writ  cannot  vary  from  the  firft, 
as  to  what.  /^/V. 

In  what  rcfpcft  it  may  vary.        /^/V. 
In  error  on  a  fecond  deliverance,  the 
writ  muft  be  certified.  ihiJ. 

This  writ  lies  upon  a  nonfuit  either 
before  or  after  evidence.  iSiJ. 

But  not  after  a  judgment  upon  de» 
inurrcr,  or  a  verdidt,  or  confcffion 
of  the  avowry.  i^iV. 

In  an  avowry  for  rent»  this  writ  does 
not  lie.  468 

Yet  in  certain  cafes  the  Court  will 
relieve.  ibid. 

Of  the  "viix  Jt  Jtrajtrictaic  froiaada, 

ibid. 
Out  of  what  Courts  it  i(rues.         ibid. 
If  the  defendant  in   replevin  claim 
property  the  (lierifF   cannot    pro* 
ceed.  ibid. 

This  writ  is  an.inqueft  of  office,  ibid, 
To^hich  none  but  a  party  to  the  re- 
plevin b  entitled.  ibid. 
How,  if  the  matter  be  found  for  the 
plaintiff.  ibid* 
How,  if  for  the  defendaut.  ibid. 
The  fheriff  mud  return  the  claim  of 
property  on  ihe/iluritt  replevin. 

ibid. 

By  the  claim  of  property  the  firft  fuit 

is  determined.  ihid. 

How,    if  plaintiff  has  property  but 

omits  to  claim  it  before  the  fberiif. 

iSid. 
If  the  claim  be  notified  to  one  in  aid 
of  the  n^crifF  and  he  perfifts,  he  is 
a  trefpaifer  ab  initio ,  469 

Claim  of  property  may  be  by  bailiff 
\xk  K,  B.  ihid. 

Bat  not  in  the  County  Court,      ihid 
Of  the  writ  de  ntomo  habendo,       ibid. 
It  isa  judicial  writ  and  not  returnable 
proccfs.  ihid, 

A  bailiff  who  makes  conufance  may 
have  the  writ.  ihid. 

Of  return    irreplevi fable.  ihid. 

It  is  a  judicial  writ  for  the  final  redi- 
tution  of  the  cattle.  ihid. 

It  fliall  be  awarded  and  no  new  reple- 
vin or  fecond  deliverance  granted, 
in  what  cafe.  ihid. 

But  if  the  plaintiff  be  nonfuited  at 


the  trials  the  writ  of  fecond  deli- 
verance lies.  ^^gf  4^^»  469 

How,  if  the  didrefs  die  after  return 
irreplevifable.        ^  469 

On  a  return  irreplevifable  the  owner 
may  offer  the  arrearages  due.     47c 

Upon  refnfal  the  plaintiff  may  have 
detinue.  ihid. 

Such  procefTeSy  how  to  be  executed. 

tot  dm 

The  (hcriff  may  take  the  peje  comita  - 
tus.  ihid. 

For  he  ought  to  enter  and  make  <le- 
liverance.  ihid. 

How,  if  the  bailiff  return  to  the  fiie- 
rifF  that  he  cannot  have  v\tv  of 
the  cattle  to  ddivcr  them.        ihid. 

What  returns  by  the  UieriSfzrc  good. 

470,  471 

What  are  not  good  returns.  ihid* 

The  (Iieriff  may  break  an  enclolure, 
in  what  cafe.  4*71 

In  what  cafe  not.  470 

Whether  trefpafs  lies  againft  the  flie- 
riff  for  taking  a  Oianger*s  goods, 
or  againfl  the  party  ihewing  them. 

471 
Of  the  declaration  in  replevin,  ihid. 
If  it  be  certa^A  to  a  general  intent,  it 

is  fufficient.  /h^d. 

The  plantiff  mud  allcdge  the  taking 

to  be  at  a  certain  place.  ihiJ, 

Both  the  vill  and  place  are  travcrfa- 

ble.  Uid. 

How,  where  the  defendant  takes  cat- 

!  tie  wrongfully  at  Br^.  ihid. 

A  man  may  count  of  feveral  takings. 


47U  47* 
The  count  muft  agree  with  the  wrie. 

Of  the  pleas.  ibid. 

In  bar.  ihid. 

In  juftification.  ihid. 

By  way  of  conufance*  i6td. 

By  way  of  avowry.  ihid. 

Defendant   may  judify,  or  avow. 

ihiJ, 

But  if  he  juftifies  he  cannot  haves 
return.  iSiJ, 

The  general  iffue  is  non  cefiit.        ihid. 

Which  may   be  pleaded  by  one  of 
feveral  defendants.  ihid. 

How,  if  the  defendant  claim  proper- 
ty, ihid. 

On 


.) 


i  N  D  E  <. 
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Oh  non  cefit,  property  cannot  be  giv- 
en  in  evidence.  Pt^g^  47* 

The  defendant  can  or  cannot  travcrfe 
the  party  being  bailiff  to  hirti,  un- 
der whom  he  makes  conufancc,  in 
what  cafes.  ^     ^^i^- 

How,  where  repfevin  is  agaihft  the 
imfterand  bailiff,  or  fcrvant.  ibU, 

When  defendant  pleads  in  abatement 
he  muft  alfo  avow  to  h^vc  a  return. 

473 
^rifel  In  a  auier  lieu  only  matter  in  a- 

batement.  '^'"^• 

Diftinaion  between  an  avowry  and  a 
j  unification.  473 

But  whatever  is  fet  forth  in  cither 
muft  be  maintained.  476 

The  defendant  muft  make  avowry  to 
be  entitled  to  ret,  hah,  even  though 
the  plaintiff's  writ  abates.  ibid. 

An  avowry  is  in  the  nature  of  an 
aflion,  and  an  avowant  in  the  na- 
ture of  a  plaintiff.  4';6,  4.90 

An  avowry  therefore,  like  any  other 
declaration,  need  be  good  only  to  a 
common  intent,  476 

But  it  muft  fliew  what  certainty.  f^V/. 

^^  plaintiff  need  noc  aver  hoc  far  at  us. 

If  the  plaintiff  claim  property. the  a- 
vowant  muft  fliew  his  right  to  djf- 

train.  '^^'^. 

The  defendant  cannot  have  return  of 
morecattle  than  he  diftrains  for.  /i/V/. 

How,  where  avowry  is  for  rent  ar- 
rears if  a  claufe  direct  a   demand. 

ibU. 

How,  if  the  claufe  be  no  more  than 
the  law  fpeaKs.  ihid. 

A  demand  muft  be  laid,  in  what  cafe. 

An  avowry  therefore  held  ill  for  a 
nomine  Jiasn^y  though  good  for  the 
rent.  477 

But  want  of  demand  was  cured  where 
iifuc  was  on  a  collateral  matter,  ibid. 

Avowry  abated  for  part  of  the  rent. 

ibiJ. 

How,  where  avowry  is  made  for  fe- 
vcral  rcnrs.  477 

Avowry  may  be  for  pau  of  a  rent- 
charge  at  one  time  and  part  at  ano- 
thcr.  ibij. 

Where  two  things  were  avcxred  for 
and  only  one  d vie.  i^ij, 


An  entire  rent  (hould  be  diftraineti 
for  at  once.  Page  477 

So,  if  the  party  be  f4e  felfed.      Hi  J. 

But  not  otherwife.  4^8 

Avowry  for  more  than  is  due  may  be 
cured.  '  477 

Parcenei^  and  joint-tenants  muft  join 
in  an  avowry.  47S 

But  not  tenants  in  common.        ibid. 

How,  if  one  diftrain  for  rent  and  be- 
fore avowry  the  eftate  determine. 

ibii* 

The  defendant  in  replevin  need  not 
fet  out  his  title.  ibii. 

How,  where  the  rent  rcfcrved  at  the 
time  of  enteiing  on  the  premiffes 
was  afterwards  Varied  by  agree- 
ment. 479 

Nil  habuit^  C3*f,  an  inadmiflible  plea, 

ibidm 

Though  the  plaintitF  mifrecite  his  ti- 

*  lie,  judgment  may  be,  provided  he 

flicw  what.  ihld. 

How,  if  executors  avow  under  ftat. 
32.  U.  8.  c,  37.  480 

if  one  diftrain  as  executor  he  muft 
bring   h:mfelf  within   the  ftatute. 

How,  when  avowry  was  as  admini- 
ftratrix  of  rent  to  which  file  wat 
entitled  in  her  own  right.  ibid. 

The  A  A  gives  no  remedy,  in  what 
cafe.  ibid» 

How,  if  avowry  be  by  hulband  and 
wife  fbr  rent  due  to  wife  dumfola^ 

458,  480 

An  avt^ry  by  hufband  alone  good, 
in  what  cafe.  4S0 

Though  defendant  be  entitled  to  the 
rent,  yet  the  taking  may  be  tor- 
tious. \hid. 

Tender  muft  be  made  btfore  im- 
pounding, otherwife  the  taking  is 
not  tortious.  4iJ£ 

"What  are  good  pleas  to  avowry  for 
rent.  ^  ibUm 

Tlie  plaintiff  may  pay  into  Court  the 
rent  avowed  for.  Ibid. 

A  fet-off  cannot  be  pleaded.  ihiJ. 

Neither  can  a  mutual  demand  be 
given   in  evidence.  ilul^ 

Whether  a  mutual  debt  may  be  /pe- 
ciallv  pleaded.  ihid. 


on  cf/iit  r^o  "g'J*xJ  tiavciff,  i;j  v  hnc 

ibJ/. 
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Pica  not  fuffercd  to  be  withdrawQ  and 
avowry  confefTed,  in  what  cafe. 

Page  481 

What  (hall  be  a  departare  from  the 
plea.  ibid 

Where  the  commencement  of  rent  ap- 
pears fei  fin  i^  not  material,        48a 

Of  avowry^  C^r.  for  catile  damagt 

feafant.  ibid. 

Defendant  mud  {hew  the  place  where, 

Cs'r.  to  be  his  freehold.  ibid. 

Or  the  freehold  of  him  under  whom 
he  makes  conufanre.  ibid. 

&>y  the  bailiff  who  diHrains  in  right 
of  a  devifee  muft  (hew  what  eftate 
the  devifor  had.  ibid. 

How,  where  the  title  was  byleafe. 
made  by  a  parfon,  but  it  was  not 
ihewD  that  he  was  foch.  ibtd. 

The  rule  in  pleading  where  title  is 
made  under  any  particular  eftate. 

ibid* 

When  an  avowant  faith  hs  freehold, 
his  fole  freehold  and  in  his  own 
right  are  intended.    '        482,  483 

Who  muft  (hew  that  the  cattle  were 
not  levant  and  coucbant.  483 

A  conufance  for  the  whole  and  a 
juftification  for  part»  bad,  in  what 
cafe.  ibid 

B0W9  if  the  party  had  good  caufe  for 
the  diftrefs  he  took,  and  good  caufe 
atfo  for  another  thing.  ibid. 

To  an  avowry  that  the  freehold  was 
in  the  defendant  or  party  under 
whom  he  makes  conufance,  the 
plaintiff  may  fay  in  bar»  what. 

ibid. 

If  the  beginning  of  an  avowry  and 
conafance  be  conneded  with  the 
end  thereof,  it  being  one  entire 
tranfa6lion,  is  well*  ibid. 

'^  Tender  of  amends"  is  pleadable  in 
bar.  ibid. 

How  many  acres  the  locus  in  au§^  ^c, 
had,  need  not  be  dated,  in  what 
cafe.  ibid. 

How,  where  there  are  two  iflues  and 
one  only  funed  for  the  avowant. 

ibid. 

How,  where  the  parties  agree  in  the 
faOs.  tbia. 

By  dar.  21.  H.  8.  c,  19.  all  perfons 
fliall  have  like  pleas,  ^c.  as  befote 
the  Aft.  ibi4. 


Of  removing  the  fair,  wherein  of  iVie 

re./a.U.J^c.  Page  473 

Though  the  fuit  may  be  determined 

in  the  inferior  Court,  either  partf 

may  remove  it  into  K.  B.  or  C.  P. 

ibid. 
The  method  of  removing  it.        ibid» 
The  writs  for  removal  c?  it  are  origi- 
nal in  their  nature  and  ifliie  out  of 
Chancery.  iiid. 

In  order  to  remove  it  the  pany  does 
-   what.  474 

Of  compelling  the  party  to  proceed. 

ibid. 
Of  avowries.  4*75 

Where  proceedings  are  removed  from 
the  County-Court,  the  rffaU  being 
returned,  ^c,  pJaintifTmuft  declare 
de  novoy  tf  r,  6V.  484 

But  either  party  may  take  down  the 
record  to  trial.  ibid. 

No  nonfuic  therefore  is  in  replevin. 

ibid. 

C6(b  ^iven  if  defendant  does  not  go 
to  trial  purfuant  to  notice.       ibid. 

Of  the  verdift  and  judgment  in  re* 
plevin.  li/y. 

Judgment  can  only  be  for  damages. 

ibid. 

Of  the  damages  and  cods  by  the  dat|. 
7.  H.  8.  c.  4.  and  21.  H.  8.  c.  xq. 

Neither  thefe  datotes  nor  the  43  Eiiz. 
tie  the  inquifition  up  to  the  (ame 
jury.  485 

As  the  dat.  of  1 7.  C  2.  r .  7.  refpcftinj 
rent  does.  i^iJ. 

Damages,  how  alTefled.  did, 

A  writ  of  enquiry  of  damages  (hall  be 
awarded,  in  what  cafe.  ibid. 

The  Judices  may  afTefs  them  without 
fuch  writ,  in  what  cafe.  ibid. 

A  fpecial  writ  of  enquiry  (hall  be,  in 
what  cafe.  ibid. 

Damage  only  for  the  detainer,  in  whac 
cafe.  ibid. 

How,  if  plaintiff  let  judgment  go  by 
default,  of  be  nonfuited,  ibid. 

Or  defendant  get  a  verdi^.  ibid. 

The  judgment  after  verdift  for  the 
defendant  need  not  exprefs  the  re- 
turn to  be  irrcpievifahle.  ibid. 

How,  if  defendant  upon  the  judgment 
of  ret,  hab.  fue  oUt  a  ret.  hab  and 
the  dieriff  cannot  find  ihecatile.486 

How, 
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How,  if  the  defendant  has  judgment 
for  a  return  irreplevifable  and 
tender  be  ii»de.  Fagt  486 

Of  the  wrk  of  refiitutiofi.  ihid. 

Pleadings  in  replevin  are  within  the 
fiat.  4,  Awn,  r.  i6*  ibid, 

Aa  avowant  (halJ  pay  coftsi  in  what 
cftie*  iikiA* 

He  flull  not  have  cofts,  in  what  cafe. 

Of  double  cofis  on  the  flat*  it.  G.s. 
i*  19.  where  avowryi  CsV.  is  for 
rent.  ibid. 

Of  non-pros*  aonfuit,  verdid  and 
judgment,  under  ftat.  1 7.  C.  ^.  j.  7. 
where  Che  diftrefs  was  for  rent.  4B7 

The  defendant  may  (ign  a  non-pros, 
enter  up  judgment/rff  rtu  haL  and 
execute  a  writ  of  enquiry  of  dama- 
ges, in  what  cafes.  487,  488 

Such  writ  of  enquiry  b  preferable  to' 
a  writ /r«  r«/.  ^^2^.  why.  487,  489 

Fifteen  days  notice  muft  be  given  of 
the  fitting  of  fuch  enquiry*       487 

In  cafe  of  nonfait  at  the  trial  or  ver- 
d\€t  ioT  defendant,  the  jury  at  the 
trial  muft  make  what  enquiry.  4 88 

No  other  jury  than  theycau  make  it. 

ibid. 

But  the  party  muft  refort  to  his  com* 
sion  law  judgment  and  ftie  out  his 
writ  de  ret.  bob,  489 

For  the  fiatute  muft  be  ftridiy  com- 
plied with.  Md. 

If  plaintiff  become  nonfuk»  defendant 
may  either  proceed  ander  the  fta- 
tute,  or  go  againft  the  pUintiflTand 
his  fureties  on  the  replevin  bond. 

ibid. 

The  ftatute  does  not  alter  the  judg. 
ment  at  common  law,  but  only 
^ives  a  farther  remedy,  ibid. 

The  Court  will  permit  defendant  to 
amend  his  judgment  and  make  it 
a  common  law  judgment,  in  what 
cafe.  ibid. 

Even  after  a  writ  of  error  brought* 

Whether  a  writ  of  enquiry  can  be 
granted  to  fupply  a  defective  ver- 
did.  ibid. 

If  there  has  been  no  avowry  the  writ 
of  enquiry  will  be  fet  aiide*      ihid. 

Of  the  remedies  whu-e  the  pledges 
prove  infufficieol*  ibid. 


By  aft  ion  on  th^  caft  ^ainft   the 

iheriff*  •/'^^  490 

The  Court  will  not  proceed  in  a  fuin- 

mary  way  by  attachment.         ibid. 

The  party  has  a  double  remedy  if  the 

pledges  prove  infufficiefit.        ibid, 

Againft  the  flieriff,  by  a6lipii|0r  4bid. 

Againft  the  bail,  by/ci.fyAf  diftreft 

not  for  rent.  ibid* 

If  for  rent,  either 

By/ci./a,  or  ibid. 

ypon  the  replevin  bond  aifigned  ac- 
cording to  ftatute.  ibid. 
The  flier  iff  cannot  take  money  or 
cattle  as  a  pledge.  491 
Of  the  pledges  according  to  ftat.  17 
C.  a.                                          ibid. 
Who  are  liable  for  their  fufficiency. 

Udi. 

Proceeding  under  (lat.  1 1.  G,  »•  r.  19. 

preferred  to  thatbyyri./tf.  and  not 

affe^ed  by  4he  ftat.  17.  C.  a.    ibid. 

The    a£kion  (hould  be  bx:ought,  in 

whofe  name.  ibid. 

Some  evidence  of  the  infufficiency  of 

the  pledges  nouft  be  given.        ibid. 

Thea&ion  will  lie  without  anj^i./a. 

previoufly  fued  out  againft.the  bail. 

ibid. 
Of  the  fttaHfum  of  damages  in  this  ac- 
tion againft  the  flier  iff.  ibid. 
How  governed  in  AT.  B.  49^ 
Another  dodrine  in  C*  P,           ibid. 
Of  the  remedy  hy  Jart  facias  agaiiTft 
the  pledges.  494 
Before  9ifd,fa.  iffues,  what  muft  have 
been  done.                                ibid. 
Replevin  clerk  mafl  give  informa- 
tion of  the  names  of  the  pledges. 

ibid. 
How,  if  the  plaint  has  never  been  re- 
moved, ibid. 
Of  the  remedy  on  the  replevin  bond. 

ibid. 

Sheriff  ordered  to  make  an  affig[|i- 

ment,  at  whof«r  requeft.  ihid.. 

It  may  be  aiiigned  to  the  avowant 

only.  ibid. 

Who  need  not  join  the  perfon  mak* 

i  ng  con  u  fa  (1  ce .  ibijU 

A  defendant  is  entitlbd  to  an  alTigu- 

ment  of  the  bond,  in  what  cafe. 

ihid* 
He  muft  proceed,  how*  ibid. 

The 
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Tbe  bond  may  be  afligned  within 

what  time*  Tage  494 

Thf  a6^ton  nnuft  be  brought,  in  what 

Court*  ibid, 

Precedentiof  pleadings  in  replevin.  566 
T K  c  w ri  t  of  reple v  in.  ibid. 

tlte  plaint.  ibid. 

Declaration.  567 

•Connfance  by  overfeers  fer  a  poor't- 

rate.  %hid, 

Replication,  di  injuria^  ^c,  <68 

Declaration  in  K.  B.  und. 

Avowry  for  rent  arrf ar.  569 

Keplicacion  that  rent  was  not  in  arrear. 

ibid. 
Iflue  .  570 

Property  pleaded  as  to  part,  and  mn 

cefik  as  to  the  refidue.  ibid. 

Plea  in  bar  to  an  avowry  that  plaintiff 

tendered  fufficient  amends  for  the 


damage  feafant. 
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576 
toid. 
ibid. 


Defendant  protefling  and  denies  the 
tender.  ibid. 

Enquiry  of  arrear  of  rent  and  value 
oJF  cattle  diftrained  on  nonfuit.  ibid. 

Inquiiition  and  judgment  upon  flat. 
27.  C.  2.  upon  judgment  on  a  de- 
inurrer  for  avowant,  and  writ  to 
enquire,  C^r.  57) 

A  r^.  kab.  againft  plaintifT  for  default 
of  his  plea  in  bar  to  an  avowry.  5  74 

■■  upon  a  judgment  againft 

the  plaintiff  by  depute.  ibid. 

Writ  of  fecond  deliverance.  57 r 

Entry  of  an  award  of  this  writ.  ibid. 

The  writ  after  bail  taken. 

The  return  of  this  writ. 

Capias  in  Withernam. 

■  upon  a  ret.  kah.  after  avowry 

and  ca./a.  againft  the  party  for  the 
damages.  577 

Refcous, 

A  refcous,  what.  302,  303,  511 

Remedies  for  pound*breack  and  re- 
icons.  303 
See  Dijirefi. 

Reverjton* 

The  rent  is  incident  thereto. 

So,  without  a  revcrfion  there  cannot 

be  a  rcnt-fervice.  124 

Therefore   if  the  leflbr  grant  'away 

his  reverfion  he  cannot  have  debt 
*'for  the  rent.  307 


The  grantee  alone  can  haire  the  ao 
tion.  P'^gf  30t 

Except  be  has  afligned  over.         ibid. 

If  the  leflbr  affign  his  rent  without  tbe 
reverfion,  the  aflignee  may  maid* 
tain  debt  far  rent,  in  what  cafe. 

iHd. 

Notice  of  an  afllgnment  need  not  be 
ffiven  to  a  revet fi oner.  s6o 

Where  the  reverfionary  interef^  is 
merged  the  covenants  incident 
thereto  are  extinguished.  252 

A  copyholder  cannet  furrender  a 
rent,  without  a  furrender  of  the 
reverfion,  in  what  cafe.  100 

Tenant  for  lift  of  a  manor  cannot 
deilroy  a  cuflom  as  to  him  in  re- 
verfion. 10 1 

No  acceptance  of  rent  by  the  heir,  or 
thofein  reveriioii,  can  make  good, 
what  void  eftate.  46,  144 

A  leiTor  has  not  any  reverfion  in 
goods  and  chattels  perfonal,  as  he 
has  in  chattels  real.  1x4 

What  is  not  propei ly  a  rent  for  want 
of  a  reverfioDf  yet  partakes  of  its 
nature.  308 

The  lelTor  cannot  grant  away  his  re- 
verfion eo  nomine  before  entry.     139 

For  before  poiTefEon  there  is  no  re- 
verfion. i^id. 

See  Entry  and  Re-entry^  Renty  &».  and 
tic  refpe^Jve  AQtms. 

Running  Ltafcs. 

Seefi,  141,  1 42,  Years^  Ltafesfwr^  G^c. 

Seal. 

A  feal  IS  eflentiaf  to  a  dttd.  13 

An  inflrument,  therefore,  not  under 
feal  is  no  deed.  '  ibid* 

Whether  figoing  includes  fealing.    14 
If  another  feal  the  deed,  yet  if  the 
party  deliver  it  faimlelf  he  thereby 
adopts  it.  f  ihid. 

But  if  the  defendant  to  an  s^ion  of 
cx)venant  has  never  fealed  the  in- 
denture, he  cannot  be  fued  in  that 
formofadion.  419 

If  upon  oyer  it  appear  that  two  panics 
fealed  'the  deed,  and  one  only  is 
fued,  the  law  will  not  intend  that 
the  other  f«aied  ir/  ihU. 

Unlcfs 
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Unlcfi  it  be  exprefdv  averred.  P.  419 

The  defendant  muft  ihew  that  the 
deed  was  a£tuaiijr  feaied  by  the 
other,  in  what  cafe.  ibid. 

The  Court  will  no^t  intend  that  the 
writing  was  feaied,  in  what  cafe. 

ibid. 

Of  l>rcaking  off  or  defacing  the  feaJ. 

See  Dttd, 


Stiiure. 


See  RemwaL 


.  Sheriff'* 
See  Execution^  Remoiuah 

Stamps. 

A  leafe  mud  be  (lainped  as  a  leafe 
by  deed,  though  it  be  not  by  deed. 

29 

A  deed  is  good  though  executed  be- 
fore it  be  (lani))ed.  ibid 

But  it  muft  be  (lamped  to  be  admiifi- 

•    ble  in  evidence.  ibid. 

An  agreement  for  a  leafe  though  un- 
der 5/.  requires  a  ftamp,  in  what 

cafe.  3" 

An  ailignment  of  a  leafe  by  iodorfe- 
meni  ihould  be  ilamped.       17,  31 

Whether  if  the  revenue  be  fatisfSed 
the  inllrument  is  vslid.  30 

Cafe  in  which  an  agreement  wasfup- 
ported  though  not  (lamped,  az,  31 

Though  a  parol-leafe  for  three  years 
is  good,  yet  if  the  party  reduces 
it  to  writing,  it  mu(t  be  damped. 

31 

Where  for  want  of  being  (lamped  or 
for  other  defe^,  a  written  agreement 
is  ioadmiffible  in  evidence,  a  parol 
agreement  varying  the  written  con* 
tra^  is  notwitbftanding  inadmidi* 
blealfo.  332^  333 

But  a  party  failing  on  an  agreement 
void  for  want  of  (lamps  may  fuc* 
ceed  on  a  quantttm  meruit,  3 1 

See  Jgreement^  AJfumpfit^  C9*r, 

SiaiuU'Merckani. 
See  Extcutiw. 
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Page  290 
299 

300,  429,  459»  50^ 
'     •    429*  439>  499 


51 /r.  3* 

52  H^  ^.  c,  4. 
5a  H.  3.  c/ai, 

6  E,  X.  r.  9. 
X3  £.  I.  c.  I. 

46a,  466,  470,  485, 490,  49a 
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4671  483,  484»  486,  489 
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27,//.  8.  c.  II. 
32  H.  8.  c.  z. 
32  H.  8.  ^.  i5. 
32  //.  8.  r.  27. 
32  H.  8.  r.  28. 


46,66,  164,43; 
21 
482 
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37, 49, 61,  63,  74,  84, 
86,  96,  118,  126,  183 

3»  H.  8.  r.  34.     -    264,  420 

32 /f.  8.  r.  37.    124,  287,  30t?,  480 

32  y  34  H.  8.  r.'i* 

34  ^3S  ^'  8.  f.  5. 
Pb.'(ff  M.  c.  12. 


£/.  c.  19. 
3  £/.  f.  7. 
3  Ei,   c.  40. 

3  £/.  c.  20. 

4  £/.  f.  1 1  Gf 
8  £A  c.  6. 

8  £A  r.  II. 

8  Ei.  c.  1 4. 
39£/.  c.  15. 
43  £/.  r.  2. 
43  £/.  <".  6. 
43  Ei.  ^..9. 
I  y.  z.  r..3« 
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21  ^.  I.  r,  16. 

21  y.  I.  r.  19. 
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12  C.2.  r.  24. 
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300,  459 
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77 
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22  &  »3  C  2.  r.  9, 

Piijir  124,  395f  5041  $»7 
S9  C.  2.  ^.  3. 

I3»  «6»  i8»  *3«  a4t  25»  27, 
76,  79, 142,  148, 150, 153, 

»)9i  ^^h  ^SS 
39  C.  2.  r.  7,  43> 

17.2.  V.I 7.  380 

*95f  S»»  30*»  303, 

-     304.505t437f  5>* 

4  9^  &r  If.  r.  X.  201 

4JF.&  If.  c.  16.  *  X74 

4tf  s  ir.e^ji/:  r.  J3.  fi8 

4&'5/r.  tfif.  #.24.  4J? 

5  ^-  3.  r.  $•  •  289 
8  &9  IT.  ).  c.  It. 

,^      ^  4aj»435f439t  5 '9 

5  67  9  IF-  J,  r.  31.  540 

ji  §r.  3.  f.  16.  «              19^ 

12  F^.  3*  c.  12.        •  •113 

%(i  $  Aim*  r.  4*  »                 19 

4.<^.  r.  16.        •  164,  486 

6  Amm.  c.  31.  •        209,  239 

6  Aku.  €•  3j;»        •  •  20 

f  dm.  f.  5.  -  •  M% 

2Awm*  Cm  2o«  •  20,  a  i 

An.  c.  14-  297»  306,  443,  449 

4  O*  2.  c.  28* 

124,  is8.  250,  373  ,390, 
409,  410,  413,  540 
y  O.  2.  f.  2o.  -  373 

II  C0  2.  r*  19.' 

10$,  163,  i6j^y  200,  389, 
292,  298,  302,  304,  30J, 

33a»  334»  366,  367,  368, 

369.  416,  45»,  464,  478, 

486,  491,  49»,  493,  497 

17  G.  2.  r.  3.        .  .          ^30 

tj  G.  2.  tf.  38.          •         •  J3J 

a4G.3.  f.  44.        .  -        535 

25  G.  2-  €'•  4»         •  •            21 

5G.  3.  r.  17.            *  •                fiB 

7  G.  3.  r.  37.        -  »            303 

23  G.  3.  r.  8i.         m  m        iig 

M  ^-  3-  '^^  78-  -  539 

j|0  G.  3.  e,  17,        «  •        3o^ 

»3  G.  3.  r.  58.  $9,  149, 1J5 

28*G.  3,  f,  2.        •  -  301 

j8  G.  3.  tf.  40*        ♦  »         303 

Sui/ctibing  Wiinefs, 

A  iMfe  muft  be  prored  by  the  fub* 
icribing  mnntb.       •  j6 


Saffcranct^  Tenant  aim 


: 


Who  is  fucb.  ^^r^  19Q 

He  cannot  either  underlet   or  fur* 

render.  -  70 

Great  jdivcrfity  between  fach  tenant 

and  a  cenaut  at  will.  190 

Mortgagor  when  deemed  2  tenant  at 

fufferance.  94,  107,  190 

No  tenant  at  fufferance  is  againft  the 

King.  X90 

Surrender.  . 

A  furrender,  what.        148,  151,  385 

One  who  cannot  grant  cannot  fur- 
render.  i^^ 

One  who  cannot  take  by  grant,  can- 
not cake  by  furreader,  ibhi, 

A  furreoder,  by  whac  wordt  aude. 

^  148 

Circumfiances  requilite  in  a  furren. 

dcr.  148,  ,j5 

It  muft  be  made  by  deed  or  note  in 

writing,  iigned.  148,  ijt 

It  cannot  be  made  otherwife,        14} 
£zcept  ic  be  a  furreiider  in  Jaw  of  a 

leafe  in  writing.  149 

Another  cafe  in  which  it  was  not  re- 

Quircd.  15  J 

A  furrender  cannot  take  effed  if  tbc 

leafe  be  void.  tcf 

Or  the  purpofe  intended  by  it  hi. 

A  furrender  differs  from  a  itleafci  in 
what.  148 

Upon  what  efiate  a  furrender  may 

operate. 
A  re-demife  of  the  whole  term,  a  fur» 

render.  15^*3^^ 

So,  where  it  is  made  by  an  albgnec. 

So,  wheire  the  Jeafe  comes  intd  the 
hands  of  the  original  iefibr,  in  what 
cafe.  iiiV/, 

The  cnHody  of  the  thiag  lea/ed 
amounts  to  a  furrcader.  /^/A 

As,  where  the  firfl  leafe  be  of  tbc 
land  and  the  fecond  of  the  Yeffom. 

Or«  if  iedee  accept  a  grant  of  com* 
mon  OIK  of  the  fame  land.       MJ* 

Or,  the  grantee  of  an  office  accept  a 
new  grant  of  the  hme  office.    M. 

Leffee's  acceptance  of  part  of  the  flune 
lands,  a  furrender  /r»  $Mnt§.      1  f  5 

for 


INDEX. 


Tof 


Tor  Ufld  may  be  divided,  tiioiigha 

contra^  for  yeart  caoaot.  Fagi  i$$ 
But  acceptaoce  of  a  grant  confifient 

with  the  leiTee's  efliate  is  not  a  fur- 

Fender»  1 54 

E;tcept  it  be  leflee  of  an  ad  vowfon  ac- 

ceptingof  an  advowfon.         -  i W. 
A    feparate    leafe  of  lands  in   two 

places  to  one  party,  not  a  furren* 

der.  ihid.  I 

A  fine  levied  does  not  work  a  furren- 

der,  in  what  cafe,  ibid^ 

Acceptance  of  a  newJeaff,  a  furren* 

der,  136 

Except  it  be  in  cruft  for  another.  1 54 

An  agreement  between  teflbr  and  a 

.  ftranger,  no  Airrender.  153 

Acceptance  of  a  rent-charge,  t*fc*  out 

of  the  fame  landsworksa  furrender^ 

in  what  cafes«  151,  154 

In  what  cafes  it  does  nor.  154 

An  intermediate  intereft  influences,  a 

furrender,  in  what  cafe.  zco 

Of  a  furrender  in  law  of  leafes  in 

pofTeifion.  ibid. 

What  a  lefTor  mofi  do  before  he  can 

furrender.  1  ^  i 

A  furrender,  how  afFe^led  by  leflbr's 

entry  or  not,  before  leafe  made. 

A  corporation  muft  furrender  by  deed, 

Except  in  cafe  of  a  furrender  in  law. 

ibid. 
Of  furrender  by  ecclefiaflical  perfons. 

O  f  the  furrender  of  an  office.         121 

One  joint-tenant  cannot  furrender  to 
his  companion.  1 52 

In  what  cafe  a  joint-tenant  may  fur- 
render. -  151 

In  what  cafe  it  fevers  the  joint* te- 
nancy. IOC 

Hufband  may  furrender  an  eftate  in 
right  of  his  wife,  in  what  cafe.  1^9, 

In  what  cafe  he  cannot.  ihij. 

Of  furrender  by  an  executor.       ibid, 

A  furrender  by  an  infant  abfolutely 
void.  152, 539 

Except  it  be  a  furrender  in  law  and 
beneficial.  539 

80,  a  beneficial  farrender  in  law  to 
bim  is  good.  152 

One  who  nay  |rrant  a  concurrent 
leafe  on  expiration  of  the  old  one, 
nay  fiurrciuier  f nch  oU  <»ike.     144 


One  w)i0  may  furrender  to  the  revere 
fion^f  in  fee,  may  furrender  to  him 
who  has  the  reverfion  for  a  lefl^ 
term.  P«/e  149 

Two  terms  do  not  form  an  union  to 
work  a  furrender,  in  what  cafe,  i  $5 

Leafe  infiawn  cannot  be  aAually  fur* 
rendered  before  the  term  com- 
mences. t^C 

But  they  may  be  fttireodered  in  \m 
before.  156 

An  eftate  granted  by  way  of  furrender 
does  not  need  livery  of  feifin.   229 

Lefiee  may  furrender  upon  condition: 

A  conditional  furrender  warrants  a 
renewal  of  tbo  leafe,  io  wiiat  cafe. 

A  farrender  of  the  principal  leafe 
warrants  a  renewal,  though  under- 
leafes  are  not  furrendered.         i^i 

The  fame  remedies  for  rent^  &r.  as 
if  fuch  under 'leafes  bad  been'  fur* 
rendered.  159 

Where  there  is  a  covenant  to  fur- 
render, equity  afiifts  leiTee  to  retain 
pofleffion,  in  what  cafe.  25} 

No  furrender  if  any  intereft  be  re- 
ferved  ibU. 

Or  there  be  a  poiSbiiity  to  have  the 
I     leafe  again.  ^  >S 3*^54 

I  A  furrender.  in  what  cafes  prefumed* 

IJ7 

Such  prefumption,  on  what  to  be 
founded.  thid* 

A  furrendei^  how  to  be  pleaded,  z  (6 

When  pleaded,  what  muft  be  ftiewn.^* 

Though  no  furrender  be  in  writingt 
acceptance  of  a  new  tenant  in  what 
cafe  a  difpenfation  of  notice  to 
quit.  \%% 

Upon  a  furrender  refervin?  rent*  the 
rent  is  good  by  way  of  contra^^ 
not  of  refervation.  194 

If  a  woman,  leflee  for  years,  take  hai- 
band  who  purchafes  a  new  lea(e  to 
both  for  their  Hires,  it  is  a  furren- 
der in  law  of  the  firft  leafe.       268 

Equity  will  prefume  a  furrender,  not- 
withfianding  the  ftat.  of  Frauds,  in 
what  cafe.  253 

A  furvey  of  lands  evidence,,  in  what 
cafest  389,  390 
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INDEX* 


Tailt  Tenant  in. 

Who  is  fucK.  Fa^e  30 

Hn  power  to  leafe  by  the  common 
taw.  35 

What  a6ls  amount  to  a  confirmation 
•   of  the  leafe  by  the  iflue  in  tail. 

34>  35 
What  a6ls  do  not.  34 

Such  iflac  cannot  avoid  it,  in  what 

cafe.  ibid. 

It  cannot  be  avoided  witbont  ena7. 

36 

Where  he  may  or  may  not  avoid  it. 

3S*  37 
Where  fuch  tenant*!  grant  of  a  rent- 
charge  out  of  the  reverfioh  ihall  be 
goodagainft  the  ifiVte*  35 

Hit  leaie  made  im  /trmfatit  cannot  be 
avoided  by  cognizee  of  a  fine.    36 
Olherwife,  if  made  to  commcace  m 
futuf*  Hid, 

For  hit  voidable  leafe  can  be  avoided 
.    only  by  one  who  has  a  right  of  entry 
while  the  original  efiate  remains. 

ibid. 

Power  to  leafe  by  the  Enabling  Sta- 

tote.  ^  37 

•By  which  he  may  bind  his  iflhe.  ihii. 

But  not  thofe  in  remainder  or  rever- 

iion.  41 

The  dtre^ions  of  the  fiattite.  38 

Which  if  not  puiTued,  the  leafe  is  as 

at  common  law.  37 

CaU%  on  the  flatute.  42 

Copyholds  arc  not  within  it.        ibid. 

Kent  to  the  tenant  in  tail  and  his  heirs 

.     goes  to  the  heir  in  tail.  196 

Where  tenant  in  tail  works  a  difcon- 

tiouance,  the  iHue  in  tail  cannot 

maintain  eje^^ment.  342 

The  executor,  tifc.  of  tenant  in  tail 

ihall  have  the  emblements,  in  what 

cafe.  220 

The  executor,  (sfr.  of  fach  tenant  may 

.    have  debt  for  arrearages  of  rent.  307 

80,  he  may  diOrain  for  them  while 

the  land  remains  in  the  pofTeffion, 

of  what  tenant.  287 

See  Ouifirmati^B^  Ewhy  and  Rc'e/Ufy^ 

tsfc.  and  th$  vefptHivt  AHUms. 

Tail  after  poJj^biUty  of  IJfae  extinB^ 
Tenant  in. 

Who  is  fuch.  42 

His  eftate  equivalent  to  that  for  life.  43 


He  may  demife  accordingly.  Pm^e  43 
He  is  not  impeachable  for  wafte.  429 

Taxes. 

The  occupier  of  the  premtfles  is  lia- 
ble to  pay  the  taxes.  201 
The  land-tax  i$»  qt/cod  the  public,  the 


tenant's  tax. 


iSidm. 


But  as  between  landlord  and  tenant  it 
is  the  landlord's  tax.  r'^/J. 

The  tenant  may,  by  fhtute,  deduct 
the  land-tax,  aad  the  landlord  mud 
allow  it.  >^/</. 

The  landlord  is  to  pay  only  the  old 
land-tax,  if  a  covenant  be  for  te- 
nant to  pay  all  the  taxes  except  the 
land-tax.  aoi 

The  land-tax  A^  enables  the  tenant 
to  deduA  the  tax  **  without  any 
deduaion,  ^c''  Aid. 

The  tenant  not  relieved  in  equity,  in 
what  cafe.  ibid^ 

The  tenant  commonly  covenants  to 
pay  all  taxps  except  the  land-tax. 

236 

The  grantee  of  a  fee-farm  rent  is 
exempt  from  the  land.iax,  ia  what 
cafe.  ibid, 

A  ftatute  authorizing  the  tenant  to 
dedud,  will  not  repeal  his  cove* 
nant.  ibid, 

A  covenant  to  pay  *'  all  taxes,**  ap. 
plies  to  what.  137 

So,  a  covenant  to  difchaige  from 
taxeSy  extends  to  what.       ,       ibid. 

A  covenant  to  have  lands  difcharg- 
ed  of  all  rents,  difcharges  from 
a  quit- rent.  236 

A  covenant  to  pay  taxes  on  the  iand 
does  not  extend  to  perfonal  charges. 

The  leflTcc  bound  to  pay  the  whole 
rent  without  any  dedoAion,  in 
what  cafe.  2379  320 

♦*  Taxes"  generally,  Signifies  parlia- 
mencary  taxes.  %ll 

Tenancy. 

See  Acte^tante^    C^firmattm^    LeJ^t 
'  Notice^  {jfr,  (^c. 

Tenancy  for  a  Ufs  Term  than  a  Year. 

Though  terms  for  years  is  menttoaed 
in  the  ftatute  of  Glom^er  touching 
wade,  tenant  for  half  a  year  is  with- 

in  the  remedy.  43^ 

,  Lodgings 
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70J 


LodgiagSy  what:  Pa^eiZ^t  117 

May  be  let  in  fame  manner  as  lands 
and  tenements.  184 

But  generally  are  let  by  agreement  in 
writing  or  parol.  185 

As  to  notices  to  quit,  the  cafe  of  lodg- 
ing depends  on  the  particular  con- 
tra<5t.  i^iJ. 

The  whole  queflion  depends  upon  the 
nature  of  the  firft  contra^.       i6iJ, 

No  notice  necefTary  where  a  certain 
term  is  agreed  upon.  siU. 

Reafonable  notice  requilite  if  no  cer-> 
tain  term  be  agreed  on.  li/^. 

Which  notice  is  generally  governed 
by  local  cuftom.  i^iJ. 

The  notice  generally  for  the  faine  pe*. 
riod  of  time,  if  it  be  a  fliort  one,  as 

•    the  lodgings  are  taken  for.        ti/^/. 

Whether  a  quarter's  notice  is  necef- 
fary  where  the  rent  is  paid  quar- 
terly. '  185 

The  feveral  apartments  of  a  hoafe,  in 
what  cafe  confidered  as  difHnft 
maofions.  i^ij. 

How  confidered  if  the  owner  live  in 
part  of  the  houfe.  i^iJ. 

In  what  cafe  tenements  though  ufed 
promifcuoufly  are  recognized  as 
feveral.  /  WJ. 

What  intereft  lodgings   coaftitute. 

Lodgings  in  part  of  a  houfe  divided 
from  the  reft  may  be  the  fubjedl  of 
a  burglary.  186 

Though  the  owner  occupy  a  (hop  or 
cellar,  Ic  is   the  manfion   of  each 


lodger. 


r^V, 


Uniefs  the  owner  lleep  therein,    ihiJ. 

What  fatisfies  the  words  **  Jofnus  man- 
Jionalisy  ibid. 

A  houfe  partly  occupied  in  the  day 
only  as  a  fhop,  ISc,  is  not  a  man- 
iioi\-houfe  either  of  the  landlord  or 
tenant.  ibid. 

But  if  the  tenant  fleep  in  any  part  of 
it,  it  is  his  manfion,  ilid. 

Provided  the  owner  do  not  llecp  un- 
der the  fame  roof  alfo.  ibid. 

One-  who  takes  lodgings  with  intent 
to  rob,  and  coir.mits  a  robbeiy  on 
his  landlord,  is  guilty  of  burglary. 

A  chamber  in  an  Inn  of  Court,  a 
dwelling  houfe  within  flat.  39  ,Eli%. 
tf.   15.        '  •  '  -  ihid. 


But  a  lodging  in  Whitehall  or  Sonier- 
fet*houfe  is  not*  Pagt  186 

The  privilege  of  a  lodger's  tenemeat 
being  his  manfion-honfe,  exteiids 
only  to  the  purpofes  of  prote^ion. 

ibid* 

A  bailiff  therefore  having  gained 
peaceable  entrance  at  the  outer 
door,  may  break  open  a  lodger's  a- 
partment.  ibid. 

Stealing  the  furniture  of  lodgings  by 
the  lodger  is  iiriony.  187 

If  a  houfe  be  taken  by  the  month,  a 
montlk's  notice  to  quit  is  fufiicient* 

ihii* 

> 

Tenants  in  Common. 

Who  are  fuch.  102 

Diftin6tion  between  them  and  joint- 
tenant«.    .  103 

Undivided  occupation  common  to 
both.  ibid. 

They  may  join  or  fever  in  making 
leafes.  ili^^ 

If  they  join,  the  leafe  is  feveral  in  re- 
fyth  of  their  interefls,  with  the 
crofs  confirmation  of  each. 

105,  106 

But  they  cannot  make  a  joinc-leafe. 

105 

One  tenant  in  common  may  contraft 
with  or  demife  to  his  companion. 

.    106 

Their  joint-indenture  of  leafe  works 
upon  each  intdreii  by  way  of  con- 
firmation. IOC,  168,  169 

Leafe  to  one  in  his  public  capacity 
and  to  L  S.  they  are  tenants  ii| 
common.  193 

The  tenant  of  two  tenants  in  com- 
mon pays  the  whole  rent  to  one  of 
them  at  his  peril,  after  notice  to 
the  other.  199 

If  one  of  two  tenants  in  common 
will  not  repair  a  houfe,  the  other 
has  what  remedy.  209 

One  tenant  in  common  may  diflraia 
for  his  fliare  of  the  rent.  287 

Tenants  in  common  fhould  not  join 
in  replevin.  458 

So,  one  may  bring  an  ejeflment  a- 
gainfi  the  other.  34^ 

Bur  an  adual  oufier  and  adverfe  pal- 
felfion  mull  be  proved,  ibid. 
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lof  tfce  polMEon  of  one  it  the  pof- 
leAoo  of  the  other.  Ps^  545 

JIa  eftdry  for  one  fluU  be  good  for 
all  in  an  ejeftment  by  thorn.    iSiJ. 

Tenant  pur  Auter  Vie. 

Who  is  fach  ami  Imw  treated.  45^  126 

How  hx  a  leafe  is  bis,  and  how  far  it 

it  that  of  the  remainder-man  or  re- 

verfioner.  44 

His  remedies  for  rent.  i  »5 

Tmitr. 

See  Jhmandy  Diftrtfs^  madththr  rtj^ec 

Temmtni. 

The  word  is  of  more  extenlive  figni* 
ficatson  than  that  of  mefluage.  3$i 

For  a  tenetnent  may  be  of  an  ad  vow* 
fbn»  a  hott£B»  or  land  of  any  kind. 

In  common  parlance^  however,  it 
means  a  mefluage.'  iUd. 

But  ejedment  for  a  ^*  meffuage  or  te* 
nement,"  is  too  uncertain.       ibid. 

For  a  "  mefluage  and  tenement**  held 
^ood  after  verdid.  3^2 

So^  a  '^mcfliMgeor  tenement*'  with 
other  words  expreffing  its  meaning, 
is  good.  ibid. 

Term. 

The  word  comprehends  as  well  the 
intereft  in  the  land»  as  the  time. 

136 

Called  a  term  of  years*  in  what  ca(e. 

130 

Terms  created  for  particular  purpoies 
are  not  accounted  leafes.  ibid. 

Therefore  they  attend  the  inheritance, 
when  the  purpofe  is  anfwered.  ibid. 

But  generally  a  term,  however  long, 
is  but  a  chattel  and  goes  to  the  exe- 
cutor, ibid. 

Though  devifed  to  one  and  his  heirs 
male.  ibid^ 

Except  it  be  limited  to  attend  the  in- 
herittoce.  ibid. 

In  which  cafe  it  nuiy  be  entailed,  ibid, 

'Which  enuit  will  be  good^  though 


by  different  claufes,  or  a  deed  cxe. 
CO  ted  at  differeifrt  times.    P^gt  ijo 

The  term  of  a  w  i  f e,  bow  extingu  i  (bed, 
aod  how  not.  146,  147 

Cafe  in  which  the  l^(e  of  a  purcba- 
icrftaU  not  be  hurt  by  the  deftruc- 
tion  of  a  trttft-term  lor  fauib^nd 
and  wife*  i^z 

hto'eji  urmM^  wbat  meant  tberei:f'. 

It  is  in  the  leflee  whether  the  leafe  be 

in  pTM/enti  or  iMfutar9.  1 40 

Wbp  may  grant  it  to  another. 

139,  170 
It  prevents  a  forrender,  in  what  cafe. 

15a 
A  fecond  leafe  \s  only  an  iuterejfe  ter* 

mini  till  the  firft  be  ended.  171 

A  leafe  in  purfuance  0/  a  truft-term» 

bow  affeded  by  a  fine.  xy% 

A  rent  cannot  at  law  iflbe  out  of  a 

term  of  years.  196 

Of  the  aiiignmentof  the  poiEbility  of 

a  term.  afj 

The  devifee  of  a  term  of  years  may 

bring  ejedment  to  recover  the  term. 

347 
But  he  muft  fhew  the  affent  of  the 

executor.  ibid. 

Which  may  be  done,  how.  ibid. 

A  term  of  years  is  affigoableh^  the 

commifiioners  of  bankrupt,       275 


Terrier; 


See  Survey*' 


Timber. 


Whether  a  bill  for  an  account  may  be 
brought  by  a  lord  of  a  manor  or  a 
leiTor  for  timber  (eUcd.  440 

See  Eftovers^  fTsJlc. 

Tithes. 

A  condition  may  be  annexed  to  t 
grant  of  tithes.  aj  t 

Any  one  who  has  an  eftate  of  inheii-* 
tance  in  tithes  may  bring  ejcAmeot 
or  other  action  for  them.  3^0 

What  ought  to  be  proved  in  fuch 
aaion.  3t3 

But  a  man  cannot  dlfirain  for  a  rent 

ifluing  out  of  tithes.  s<f 

The 
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'tht  )(roprietoirt  &f  titheii  are  rateable  t     ttHpm&itt  polftSoii  (O  bring  th« 
to  the  relief  of  the  pooz.  Page  ^%^  \      adion.  P^gf4<if 

Cafe  lies  againft  the   proprietor   of  (Thea6Hoa  iiei  fdf  an  unlawful  tak- 

in  S*  ilfid. 

An,  if  it  were  at  ntght.  iM. 

In  what  otbec  cafest  ihid* 

In  what  cafe  the  defendant  may  juftify- 

bi-eakinff  open  a  door,  i^ij, 

Trefpafs  ires  after  jddgment  vacated 

and  reftitution  awarded.  498 

Where  the  adion  is  tranfitory   ttkft 

plaintiff  cannot  pretend  a  right  to 

the  place.  iHJ, 

Nor  can  it  be  contefied  upon  evU 

dence.  •  i^iJ» 

Therefore  pofTeffion    is  juftification 

enough  for  the  defendant.         t'M. 
But  it  It  other  wife  in  trefpafs  fuare 

danfufn  frtgtt.  499 

^or  there  the  right  may  be  contel^d. 

ibid. 
Trefpafs  will  lie^  in  what  cafes. 

5'2,  fi4 
Agai/ift  a  wrong  doer  it  lies  though 

the  tenant's  poffeffion  be  void.    502 


tithes  for  not  taking  them  away. 

445,  jai 
But  trefpafs  vi  ei  armh  will  not.  f  2 1 
The  declaration  ought  to  fiate,  iVhat. 

ibid. 
Cafe  will  not  lie  againit  a  parfon  for 

not  takinz  away  his  tithes,  unlefs 

they  have  been  propei'ly  fct  out.  $28 
What  covenant  runs  with  the  litlics 

and  binds  the  affignee,      ^59^  325 
See  Ckurcht  Rcaor. 

Title. 

.  The  defendant  in  replevin  need  not 
fet  out  his  title.    ^  478 

So,  there  may  be  judgment  for  the 
plaintiff,  though  he  mifrcdtes  his 
title,  479 

Iteafonable  prefamption  admitted  in 
favour  of  a  title.  383 

A  vefdift  cures  a  dckA  in  fetting  out 
a  title.  ^01  I 


Bu*t  itcannot  cure  a  defeaive  title,  did.    '^^^  ?,^"*.I^  '^"^  '*»  ^^«0>af«  "  "  "ot 

Under  which  defendant  may  give  in 
evidence  that  he  had  a  Icafe  for 


In  pleading  the  commencement  of  the 
edate  mujd  be  Ibewn  where  a  title  is 
made  under  it,  except  it  be  an 
eilatfe  in  fee-fimple.  48a 

Generally  k  tenant  Qiall  not  impeach 
his  landlord's  title.  168 

But  in  fome  cafes  he  may  controvert 
his  title. 

See  Pleadings  Recital^  ^e.  Stndthe  ri* 

l^cQivc  ASions. 

Tre/pafs. 

If  cattle  die  in  the  pound  without 
the  diftrainer's  fault,  he  may  have 
trefpafs.  ^  qot 


years.  iiid. 

But  not  that  he  had  a  leafe  at  will. 

ibid. 

So^  he  may  give  in  evidence  that  hit 

fervant  put  the  cattle  there  withdut 

his  aflent*  ibid. 

But  he  cannot  give  in  evidence  a 

right  of  commoni  ibid. 

Or  anv  eafement.  ibid. 

Nor  that  plaintiff  ought  to  repair  the 

fences^  for  want  whereof^  ^r.  ibid. 

Nor  that  he  entered  to  take  bis  em** 

.  blements  or  cattle.  ibid. 

Trefpafs  is  a  pofieflbry  aftion  and  if  [Or  in  aid  of  an  officer  for  execution 

brought  againft  a  ilraager  no  title  |    -of  procefs.  ibid. 

need  be  (hewn.  ti%,  5: 13  I  Or  in  frefli  purfuit  of  a  felon.      ibid. 


Replevin  preferable  to  trefpafs  de  bms 
as/tortatis,  in  what  cafe.  .  461 

He  who  comes  io  aid  of  the  flieriff 
will  be  a  tiefpafler  ab  initio,  in 
what  cafe*  469 

Trefpafs  quare  claufum f regit  flill  pre- 
ferable, as  a  means  of  trying  a  title, 
to  replevin.  496 

Trefpafs  lies  for  an  unfounded  dif* 
trcf*.  Md, 

The  party  muft  have  an  adual  or  a  ' 


Or  to  remove  a  nuifance.  ibid. 

Nor  that  it  was  the  freehold  of  A. 

and  he  entered  by  command,  ibid. 
For  thefe  are  matters  of  juftificatioa 

only.  ibii. 

How  if  the  goods  were  feifed  as  a  he« 

riot  br  diflrained  damage*feafant. 

ibid. 
But  he  may  ^iVe  tn  evidence  that  he 

was   tenant  in  coitimon  with  the 

plaintiff.  ^  ibid. 

G  g  g  Huw 
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How  if  1  ftrtnger  be  fo,       Tdge  ihii.    Whicbi  however,  may  be  waived. 
How  if  there  be  two  defcndanu  tc- 1  P^g^  502,  514 

jiants  in  common  with  the  plain-  I  Or  only  part  of  the  time  be  given  trr 


tiff.  ihid. 

Of  the  plea  of  liherum  tenementvm  and 

a  ntrw  affignmcnt.  ihUi. 

Plaintiff  and  defendant  having  both 

fix  acres  in  the  locus  in  quot  the  de« 

fendant  (liould  name  his  fix  acres, 

in  what  cafe.  $00 

Such  certainly  is  the  cafe  if  the  a^ion 

be  tranfitory.  .  «^/^. 

In  trcfpafs  quare  claufum  ftfgU  the 

plaintiff    may     declare  generally. 


evidence.  i^'^« 

Whether  the  trefpafs  may  be  laid  with 

a  coniinuakdo  or  not*  depends  miictt 

upon    the  con (i deration   of    good 

fcnfe.  S^4*   S'S 

Where  the  cwtinuanJo  is  impoflible,  the 

Court  will  intend  that  no  damages 

were  given  for  it.  515 

The   plaintiff  can  prove  the  taking  of 

fuch  goods  only  as  are  mentioned 

fn  the  declaration,  S^^ 


without  naming  the  clofcs        ibid.  1  By  ftatute,  the  defendant  may  plead 


By  a  new  afTii^ment,  a  plea  in  bar  is 

at  an  end,  xn  what  cafe.     ,       ilid 

How   if  the  plaintiff  make  a  new  af- 

fignment  and  the  general  iflue  be 

joined  thereon.  ihid. 

A  man  need  not  juftify  a  diftrefs  for 
the  caufe  which  he  ailxgned  at  the 
time.  501 

If  he  can  Aiew  a  legal  juflificalion,  it 
is  fufficient.  ibid, 

A  juOification  for  taking  cattle  da- 
mage-feafant  cannot  be  fupported, 
if,  the  diflrainer  were  not  in  the 
iocM^  in  ^uo  before  the  cattle  had  ffot 
out  of  It.  ioid. 

It  does  not  vitiate  a  replication  that 
it  was  uhnecefTarily  proved,  and 
farther  to  give  colour  to  the  defen* 
dant,  in  what  cafe.  ibid. 

It  is  enough  for  the  plaintiff  to  tra- 
verfe  the  defendant's  title,  without 
fetting  up  a  title  in  himfelf. 

ibid. 

The  plaintiff  cannot  reply  dg  injmig^ 
^c.  but  mud  traverfe  one  thing  in 
particular,  in  what  cafe.        .    502 

If  the  defendant  plead  that  it  is  his 
freehold,  the  plaiuciffmay  reply, 
what*  ibid. 

An  intereil  in  the  foil  not  neceflary 
to  maintain  trefpafs  quare  claufum 
fregit,  502,  512 

But  an  intereft  in  the  profits  is  fu^Ti- 
cient.  50a 

The  plaintiff  may  prove  trefpafs  at 
any  time  before  theadtion  brought. 

502,  514 

Though  it  be  before  or  after  the  day 
laid  in  the  declaration.  ibid. 

Except  it  be  with  a  continuando.    ibid. 


a  difclaimer,  and  that  the  trefpafs 
was  by  negligence  or  involuntary, 
and  trncfer  or  amends,  503 

Upon  which  the  plaintiff  mufljoin 
ilTue.  i6/W. 

Whirh  if  foQnd  for  tbc  defendant,  or 
plaintiff  be  nonfuited,  he  fliall  be 
barred,  Gj'r.  /^/V. 

If  the  verdid  agree  in  fnbffance  with 
the  point  for  which  the  diflre/s  w-as 
made,  it  is  fufficient.  i^i^' 

Juflification  that  plaintiff's  cattle  were 
damage- feaf ant  in  defendant's  clof6 
is  fufficient,  without  fetting  forth  a 
title.  il/e/, 

A  licenfci  like  a  gift  of  goods  or  a 
relcafe,  deftroys  thecaufe  of  adion 
as  to  all  the  defendants,  if  there  be 
more  than  one.  504 

A  fpecial  juftification  mufl  be  of  mat- 
ter of  fa6t.  515 

Regularly  matter  of  excnfe  or  juftt- 
ncation  mu(|i  be  pleaded  fpecially. 

i^id. 

A  juflification,  it  is  hid,  muft  an- 
fwerthe  whole  matter  as  laid.  ,iM, 

Judgment  recovered  againft  anoiher, 
&r.  is  a  good  plea  in  bar.  i^fV* 

Legal  poiTeffion  in  a  third  perfon,  in 
what  cafe  it  may  be  proved.      5 14 

In  what  cafe  property  ia  a  ilrange/ 
cannot  be  proved.  513 

Of  trefpafs  againft  avflranger  who 
cuts  down  trees.  437,  513 

Of  the  damages  in  fuch  aAion.      {15 

Trefpafs  lies  for  not  repairing  fences* 

ibid. 

It  lies  though  the  leafe  had  expired. 

The  adion  is  local.  i^id. 

The 
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The  omifTIon  of  vi  ei  armts  01*  contra 
pacem  fhall  not  vitiate  the  declara- 
tion. P^gf  $^1 

Where  entry,  authority,  or  licenfe 
given  by  the  law  is  abufed*  he  wl\o 
abufes  it  isa  trefpafler  ab  initio,  ibid. 

But  if  given  by  the  party,  he  is  only 
a  trefpalTer  at  the  tinfe.  ibid, 

I-n  cafe  of  any  irregularity  in  difpof- 
ing  of  a  diftrefs  for  r^nt,  the 
party  is  not  to  be  deemed  a  trefpaf* 
ler  ab  initio,  304,  $p6 

But  the  party  aggrieved  may  have 
trefpafs,  unlefs  tender  be  made  of 
amends.  303,  506 

Therefore  trefpafs  lies  where  the  land- 
lord turns  the  tenant  out  of  poffef- 
fion,  ^c.  506 

For  an  exceffive  diftrefs,  trefpafs  will 
not  lie.  *  ibid. 

In  trefpafs,  the  value  of  the  damages 
muft  be  ftated  and  proved.  5 15 

Diftin^ion  where  the  wrong  is  joint 
and  fevcrpl.  ibid. 

Pow,  where  the  plea  of  one  defen- 
dant (hews  the  plaintiff  could  have 
no  c^ufe  of  adion  againft  any  of 
them.  516 

How,  where  it  merely  operates  in  dif- 
charge  of  the  party  pleading  it.  ibid. 

How,  if  a  demurrer  be  to  part  and 
iflue  to  other  part.  ibid» 

Or  in  an  action  againft  feveral,  it 
lome  demur  and  others  plead  to 
iflue.  ibid. 

How  where  the  ifTue,  as  well  as  de- 
murrer, goeb  to  the  whole  caufe  of 
a6tion.  ibid. 

How  were  feveral  defendants  are 
who  fever  in  pleading.  ibid. 

. How  w hei  e  they  join.  ibid. 

Damages  may  be  feverally  aflcffed,  in 
what  cafe.  ibid. 

How,  if  the  jury  by  miftake  have  af- 
feflcd  feveral  damages.  ibid. 

How,  if  they  have  omitted  to  aflcfs 
the  damages.  .  517 

How,  if  chey  give  more  than  declared 
for.  ibid. 

Of  the  cofts  in  trefpafs.  ibid. 

Whrt-e  the  Judoe  (hall  not  certify  that 
the  freehold  or  title  of  the  land 
was  chiefly  in  queftion,  the  plain- 
tiff, if  the  jury  find  damages  un- 
der 40  J.  ihall  recove  no  more 
colli  than  damages.  ibid. 


Conftru^ionof  the  ftatute.  Page  517 

Local  trefpaffes  are  the  only  trefpalTes 
within  it.  ibid* 

The  ftatute  therefore  applies  to  any 
injury  to  the  freehold  or  any  thing 
growing  thereon  or  affixed  thereto. 

ibid* 

Or ,  where  the  freehold  might  have 
come  in  qiieftion.  504,  518 

But  where  an  injury  is  done  to  a  per- 
fonal  'chattel,  it  is  not  within  the 
Aft.  jbidm 

Nor  where  fuch  injury  is  laid  with  a 
local  trefpafs.  -    5*8 

Confequently,  though  damages  be  un- 
der 40  j.  the  plaintiff  is  entitled  to 
full  cofts  without  a  certificate,  ibidm 

But  it  muft  be  a  fubftantive  and  inde. 
pendent  injury.  ibid. 

The  certificate  need  not""  be  granted 
at  the  trial.  ibtd^ 

An  arbitrator's  award  is  tantamount  to 
fuch  certificate.  ibid* 

Of  full  cofts  in  thea£lion  againft  '*  in<> 
ferior  tradefmcn,'*  (inter alia)  found 
guilty  of  committing  trefpafs  upon 
the  plaintiff's  land.  ibid. 

Where  the  Judge  (hall  certify  that  the 
trefpafs  of  which  any  defendant  be 
found  guilty  was 'wilful  and  mali. 
cious,  plaintiff  ft:all  recover  his 
damages  and  full  cofts  of  fuit.  519 

This  certificate  alfo  need  not  be  grant- 
ed at  the  trial  of  the  caufe.       ibid. 

Whether  the  ftatute  extends  to  every 
trefpafs  that  is  not  accidental  as 
well  as  trifling.  ibid. 

How  in  K.  B. 

Where  the  declaration  conGfts  of  ma- 
ny counts.  ibid. 

jlow  if  there  be  two  diftinft  caufes 
of  adlion.  520 

None  of  the  ftatutes  reftraining  the 
plaintiff's  right  to  cofts  extend 
to  aftions  removed  by  the  defen- 
dant from  a  fuperior  Court.       504 

W^hether  ftatutes  21,7.  i.  c.  16,  and 
22  ^  ^l.  C.  a.  only  reftrain  the 
Court  from  awarding  more  cofts 
than  damages.  ibid. 

Ejeftment  is  an  aftion  of  trefpafs. 

If  leflee  deftroy  animate  obje6ls  de- 
mifed,  he  is  liable  to  trefpafs.     1 1 3 

See  Difire/s^  Execution,  Remova/y  IFafte^ 
^c. 

G  g  g  *  Trover. 
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TiOTer  for  timber  fevered  may  be 
brought,  by  whom.  Page  216 

If  a  firanger  cut  dovn  ttmber^   the 
leffor  may  bring  trover  for  it.    %iZ 
So,  it  lies  agaioS  an  executor  who 
CopTerts  timber  to  his  own  life,  440 
But  a  bill  in  equity  may  be  advifea- 
ble.  '  Hid. 

Trover  may  be  brought  for  an  article 
improperly  diftrained.  ^90 

But  it  wilt  not  lie  for  goods  fold  be- 
fore five  days  have  expired.        30$ 
Trover  tiet  for  a  diftrefs  illegallj  ta.* 
ken.  S<>4 

80,  where  a  party  wrongfullj  pay  mo- 
ney to  redeem  the  diftreu.  ^     iU4» 
Trover  lies  for  fixtures  taken  in  exe- 
cution* ao6,  407 
It  Ucs  for  goods  demifed  with  a  houfe. 

116 

But  by  having  a  fchedulet  a  better 

remedy  is  open.  iHd* 

The  diflin^tion  between  trover  and 

K-efpaff,  505 

Tiover  is  founded  on  a  tort.        ilid. 

]i  may  be  brought  on  property  with* 

out  poifei&on  34  3f  S^5 

It  is  a  ipecial  adion  on  the  cafe.  50$ 

The  converfion  is  the  gift  of  the  ac- 

tion.  '^'^ 

The  declaration  (hould  contain  con- 

▼enientcertaiotyv  Hid. 

«  Not  guilty"  is  the  general  ifliie. 

ihid^ 
A  Terdid,  in  what  cafe  no'evidence  in 
ejedment.  343 

How  where  the  goods  are  cumbrous. 

$05 
TruJ. 


Of  terms  in  truft.  17? 

A  fine  levied  in  pnrfuance  of  a  truft 
cannot  deftroy  any  leafe  made  by 
teftm  fmt  trujt.  ihid. 

Bot  it  is  not  fafe  to  levy  fuch.      iHd. 

Though  the  term  itfclf  is  not  convey- 
ed by  the  fine,  the  troft  eftate  is  de- 
flroycd,  in  what  cafe.  ,  ibid. 

The  bulband  fliall  have  the  truft  of  a 
term  in  right  of  his  wife,  except  in 
fpecial  cafes.  8a 

K  plaintiff  in  ejeftflient  IhaU  not  be 


nonfuit^d  by  a  terai  fiandiag  out 
in  his  own  truftee.  ^^^  3^' 

An  office  in  truft  cannot  be  amgned 
without  the  affent  of  him  who 
granted  it.  lai 

A  truftee  of  a  term  for  tbe  benefit  of 

creditors  not  having  notice  of  a 

leafe  made   prevtoufly.  may  bring 

ejedfuent,  in  what  cafe.  aj 

TJfi  ani  Occup£Uufa» 

Affumpfit  lies  for  ufe  and  occnpation, 

I     where  the  demife  it  not  by  deed. 
33» 
Wiietber  an  infiint  is  liabte  to  this  ac* 

III 


tion. 

Under  4cafc. 

That  whieh  cannot  be  fopporud  as 
an  affignment  fluU  be  good  as  an 
under-Ieafe.  266 

Under-leafes  are  not  included  nnder 
a  provifo  that  ail  afiignmeots  iball 
be  void  if  not  enrolled.  did. 

An  under4eafe  will  not  work  a  for- 
feiture under  a  provifi)  not  toaffiga. 

iSid* 

An  nndcr-leafe  good  in  refpeft  to  ita 
commencement,  duration,  and  tert 
mination,  in  what  cafes.  ^by 

An  under-tenant  is  not  liable  for  acci^ 
dental  fire.  i^id^ 

An  action  has  been  held  to  lie  by  the 
affignee  of  tbe  reverfion  agatnft  an 
under-leifee  on  a  covenant  to  leav^ 
the  premifies  in  repair.  ihid^ 

But  the  landlord  or  original  Irilbr  can- 

"  not  fne  an  under-tenant  on  a  cove^ 
nant  for  rent  contained  in  the  ori- 
ginal leafe.  ^hidn 

oAbe  undef^tenanOt  right  to^mUe^ 
ments.  ,  9>t 

Of  ftaying  wafie  in  an  nnder-leflee  by 
the  ground  landlord.  44a 

An  un^er-leafe  of  the  whole  term  a« 
mounts  to  an  aifignment.  267 

Except  the  Icftbr  refcrve  rent  to  him- 
felf.  -  il^id. 


Ufes. 


See  JPrafr,  W^tfit. 


rMi09f 


IKOEX, 


y^ 


Void  and  VoidahU. 

See  Atte^Umce^  CmfirmatiM^  f'^i 
0td  Rc'e^try^  lie* 

Waiver. 

See  Acceptancf^  Cwfirnuuimi^  Notiit* 

WaUr-CQUTfe. 

EjeAment  will  not  ]i9  for  ^  water* 
courfe  or  llreain  of  water.  JP^^^  350 

It  fliould  be  **  of  fo  much  land  ^ver- 
edwirh  water''.  3(0 

6ec  Land. 

Way. 

A  way  or  right  of  way  is  demifeable 
with  land.  119 

For  the  grantee  or  leiTee  fliall  have  all 
ways,  ISc,  which  the  grantor  or 
leflbr  had.  ibid^ 

If  a  man  referve  to  himfelf  a  way,  he 
cannot  nfe  it  but  at  reafonablc  times 
and  upon  tea ue ft.  ibid. 

Eje&ment  will  lie  by  the  owner  of  the 
foil  for  land  fubjed  to  a  paflage 
over  it.  350 

It  iball  be  recovered  fubjeA  to  the 
eafement  ibid* 

Wajle. 

^afte,  what.  904 

It  is  either  voluntary  or  permiffire. 

ibid, 

Permiffive  wafte»  a  forfeiture  of  a  co- 
pyhold* 217 

ReinpviDg  ^hingi  fixed  to  the  freehold 

*  is  wafte,  204 

Thp  freehold  defeending  to  the  heir,  if 
the  executor  enter  to  take  away  fix- 
tures he  b  a  trpfpafler.        ^       2(07 

l^he  bias  in  favour  of  the  heir  much 
relaxecl  of  late  years.        204^   %o^ 

This  rclaxatipn  applies  to  two  fpe- 
ciea  of  property.  iifid. 

The  one  as  between  (andlofd  and  te- 
nant|     •     '     '  aoy 

The  other  between  teoAAt  for  life  and 


cemainder*man. 


^08 


If  a  houfe  be  deftroyed  by  tempeft 
&c,  it  is  no  wafte,  Fa^e  aog 

But  if  it  betyicovered  by  temoeft  the 
tenant  mull  repair  it  and  Keep  it 
from  wafting,  though  no  timber 
grow  on  the  ground.  Hid, 

By  fiatute,  accidental  fire  is  no  wafie, 

ibid. 

An  agreement  between  the  landlord 
anathe  uiiant  is  not  affeded  by  the 
ftarute.  iUd, 

But  on  a  covenant  to  repair  with  es* 
ception  of  eafualdesby  firep  the  ae» 
nant  muft  pay  rent  Chough  the  pre* 
mtfies  be  burned  down*  iUdL 

So,  if  he  covenant  ^nerally  to  repaiTf 
he  muft  rebuild  if  they  are  deftrojr* 
ed  by  fire.  sML 

Wafte  may  be  done  in  houfes  by  oo- 
cafioning  timber  to  rot*  Hidl^ 

But  not  by  merely  pennittiag  it  to  re^ 
main  uncovered.  itid^ 

How  if  the  houfe  be^uncovered  whea 
the  tenant  enters.  dbidi 

But  to  pull  it  down  would  be  wafte 
onlefs  he  re^dify  it.  ibid* 

So,  if  a  houfe  be  built  de  unw  and  ne- 
ver covered  in,  it  is  no  wafte  to  a- 
bate  it.  ibid* 

If  glafs  windows  be  broken  or  carried 
away,  it  is  wafte,  209,  419 

If  the  leflbr  covenant  to  repair  the 
houfe,  the  tenant  may  repair  it  with 
the  timber  growing,  &r.  or  not.  209 

One  of  two  joint-tenants  or  tenants 
in  common  has  what  remedy  if  tho 
other  will  not  repair.        209,  440 

If  tenant  repair  before  aAion  brought, 
he  is  not  liable.        210,  437,  438 

A  vendition  of  trees  cut  down  for  re* 
pairs  is  wafte,  though  the  trees  are 
re- bought  and  ufed.  a  10 

How  if  the  tenant  of  a  dove-houTe  do 
not  leave  tbfc  fame  ftore.  ibid* 

To  fuffer  a  pale  to  decay  whereby  deer 
efcape  b  wafte.  210,   212 

But  a  wall  uncovered  may  be  left  to 
decay.  210 

If  leflee  of  a  legal  warren  plough  the 
land,  it  is  wafte.  ibid* 

But  not  if  it  be  only  land  ftored  with 
conies.  ibid* 

If  the  tenant  cut  down  any  fruit-trees 
in  the  garden  it  i»  wafte.  ''ibid. 

But  not  if  they  groir  out  of  the  gar* 
den.  ibiif^ 

Timber 


JIO 


INDEX. 


Timber  being  part  of  the  inheritance, 
wade  may  be  committed  by  cutting 
ir  dowo,  &f.  or  doing  any  aa 
whereby  it  may  decay.  P.  210,  216 

Trees  are  accounted  timber  accord- 
ing to  local  circumftanccs.  2  to,  219 

Cutting  down  beech,  willows,  (^r. 
ftanding  in  defence  or  ornament  of 
the  hoafe,  is  wafte.  210,  216,  442 

Though  the  trees  be  decaying.      216 

So,  flubbing  up  a  ^ulcKfet  fence  of 
whitethorn.  210 

Or  permitting  it  to  be  deftroyed.  ibid* 

But  cutting  up  qaickfets  is  not  wade 
if  it  prclcrve  the  fpring.  ibid. 

Neither  is  cutting  afli  under  twenty 
years  growth. 

Timber  fevered  belongs  to  whom. 

2XX,  216,  218 

Windfalls  ^re  the  property  of  the  lord. 

216 

Chancery  will  order  it  to  be  prcfcj  vcd 
for  him  who  biTs  the  next  contin- 
gent eilate  of  inheritance,  in  what 
cafe.  211,  442 

A  tenant  for  life  witbput  impeach- 
ment, &r.  may  cut  down  timber 
and  open  new  mines.  211 

But  the  privilege  does  not  extend  to 
deftru6tive  or  malicious  wafte.  i^W. 

Such  privilege  alfo  ceafea  with  the 
change  of  the  eftate.  ibid. 

To  fuffer  the  hoiife  to  be  wafted 
and  then  cut  timber  for  repairs,  is 
double  wafte.  ihid. 

But  the  tenant  may  take  convenient 
timber  for  reparations.  2 1 1, 2 1 4,2 17 

To  fell  trees,  however,  not  to  repair, 
is  wafti*.  216,  437 

Digging  for  gravel,  fcfr.  in  what  cafe 
wafte.  '211 

In  what  cafe  not.  211,  215 

Though  mines  be  open,  timber  cannot 

-   be  taken  to  ufe  in  ti.em.  212 

To  fuffer  a  wall  to  decay  whereby  the 
fea  damages  the  land,  is  wafte. 


210,  212 


Otherwife  if  it  be  occafioned  by  tem- 
peft  without  default  of  the  tenant. 

212 

The  fame  is  the  cafe,  if  the  tenant  re- 
pair not  the  banlut  of  rivers,  Cffr. 

ibid. 

The  law  will  not  allow  that  to  be 
wnfte  which  does  not  prejudice  the 
inheritance.  f^jV. 


Neverthelefs  a  tenant  cannot  change 
the  thing  demifed,  P^g^ ^^% 

As  land  of  one  dcfcription  into  ano- 
ther, i6zd. 

Or  one  fpecies  of  edifice  into  another. 

ibid* 

Though  the  value  be  improved,  it  is 
wane.  ihidn 

For  it  changes  the  proof  of  evidence. 

tbid. 

Wafte  in  the  houfe  is  wafte  in  the 
eurtelege,  and  wafte  in  the  ball  is 
wafte  all  over  the  houfe.  ibid. 

If  the  tenant  take  more  houfe- bote 
than  needful,  it  is  wafte.  %\\ 

If  houfes  decay  by  the  tenant's  default 
to  cut  \Tttixo  mead  them,  it  is 
wafte.  214 

Bill  not  if  they  were  ry-mous  at  riie 
time  of  the  leafe  made.  ibief. 

To  fell  feafonable  w[0od  ufed  to  be 
felled  every  twenty  years  or  within 
the  time,  is  not  wafte.  215 

Oaks  ifeafonable  wood,  in  what  cafe. 

Oaks  or  aOi  may  be  cut  for  fiiipg,  in 
what  cafe.  216 

Copyholders  ipay  cut  ofi^  the  under 
boughS|  for  it  does  not  occafioi 
wafte..  215 

But  not  the  top  boughs.  2 16 

Except  the  loppings  of  porrengers  by 
cuftom.  21  f 

In  what  cafe  the  lord  cannot  cutthf 
tfees  down.  ibid. 

If  one  cut  wood  to  barn  when  he  has 
fuffictent,  it  is  wafte.  ax6 

If  a  redor  grub  up  underwood  it  \^ 
wafle,  though  by  cuftom  he  may 
cut  it  down.  ihid. 

Forfeiture  for  wafte  committed  dc- 

C rives  the  tenant  of  his  right  to  em- 
^    lements.  221 

Of  the  remedies  for  wafte  at  the  con\- 
mol)  law.  429,  439,   44Q 

Of  remedies  by  the  ftatutes  of  MarU 
bridge  and  Glouceft^,  429 

Action  of  wafte  lies  againft  whom- 

ibid* 

It  is  a  mixed  af)ion.  434 

The  party  committing  the  Wafte  ftiall 

forfeit  the  place  wafted  jind  treble 

damages.  430 

The  ftatute  is  a  penal  law. 

Tenant  for  half  a  year  is  within  the 

remedy,  430 

In 


A 
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In  what  cafe  the  whole  place  wafted 
(hall  be  forfeited.  Pagt  430 

In  what  cafe  part  only.  ikid,  . 

The  redrefs  is  two-fold,  preventive 
and  corrective.  ihid. 

The  one  by  writ  of  eilrepetnent.  ibid. 
The  other  by  a^ioo  of  waiie.  ibid, 
£ftrepenient  explained.  ibid, 

it  will  lie  in  ao  adion  of  wafte  itfelf. 

An  action  founded  pn  this  writ  may 
be  maintained,  in  what  cafe.      430 

By  either  of  thefe  writs  (herifFmay  do 
what. 

Of  the  writ  of  wafle  more  particular- 
ly. 43 1 
.  It  may  be  brought  by  whom.       ibid. 

The  ftatute  remedial  though  penal  and 
to  be  favourably  conArued.       43a 

Who  befide  (hall  have  wade.       ibid, 

A  purchafer  may  have  it.  ibid. 

So,  a  parfon  or  prebendary.  216,  432 

It  does  not  lie  againft  tenant  for  life 
where  a  mefne  remainder  is  for 
life.  432 

Otherwife,  if  the  remainder  be  for 
years.  '  ibid, 

Ofa  mefneefiateinterpofing.        433 

The  leflbr  (hall  have  wafte  for  treble 
damages  againft  the  leflee  whofe  ef- 
tate  has  expired.  .  43a 

But  the  fuccefTor  of  a  bifhop  (hall  not 
have  wafte,   in  what  cafe.         ibid. 

Tenant  in  common  muft,  or  need  not 
join,  in  what  cafes.  ibid. 

So,  of  joint-tenants,  ibid* 

Othcrwife,  of  coparceners*  ibid. 

The  ftatute  of  Oloueefler  does  not  at- 
tach  on  tenants  in  common,  or 
joint-tenants.  ibid. 

It  extends  only  to'  fuch  ias  have  Hfe- 
eftates.  ibiJ, 

The  frrantee  of  a  reverfion  (ball  have 
.  walle.  ibid, 

A   provifo  that  the  leflbr  (hall   cut 

down  trees,  being  a  covenant  and 

•not   an    exception,    the   heir  may 

maintain    wafte   if    they    be    cut 

down.  421,  433 

But  the  a<^ton,will  not  lie  for  a  thing 
excepted,  becaufe  if  is  not  demii- 
ed.  433,  438 

If  a  termor  aflign  excepting  the  trees, 

the   exception   being  void,    wafte 

lies  again (1  the  a ilignep.  433 

JTcnant  ior  life  may  except  the  trees, 


for  fa6   continuet    cliargeaUe   in 

pftc.  Pa^  43$ 

Wafie  lies  againd  an  executor  de  fok 

UrU  Jhidm 

An  occupant  is  punifhable  in  wafle. 

ibii^ 
One  may  have  an  a^ion  of  wafte  up- 
on feveral  leafes  and  feveral  grants 

of  the  reverfton.  ihid* 

Of  wafte  and  rfirefiemtut  by  the  cuf- 

tom  of  London,  ibid. 

Procefs  in  an  adion  of  wifle.       434 
The  writ  requires,  what.  ibid* 

Plaintiff  muft  (hew  tbat  he  is  entitled 

to  the  inheritance.  43  j 

For  in  every  cafe  he  mud  ftiew  bis  ti« 

tie.  ibii. 

But  concluding  fjr//tfre^//ii/{0ff«)n  cures 

after  verdi£t.  434 

So,  if  he  (hew  the  fpeciat  matter,  it  is 

lufficient.  43^ 

How,  if  he  has  the  reverfion. 

ibid. 
How,  if  brought  by  the  remainder* 

man.  ibid. 

Plaintiff  muft  charge  defendant  in  the 

unci  et  ttnuit,  ibid. 

S6,  he  muft  charge  him  by  virtue  of 

the  leafe  by  which  be  is  poffeftied. 

ibid^ 
Except  he  be  in  by  the  ftatute  of  nfes. 

ibid. 

If  wafte  be  xn  ]and,the  parilh  mail  be 

ftated.  ibid. 

Wafte  afSgned  generally,  is  fufficient. 

436 
But  the  declaration  muft  particularize 

the  quality  and  quantity.  ibid. 

So,  the  declaration  muft  agree  with 

the  writ.  435 

It  muft  alfo  be  tf</  txhanditatiwem  of 

the  plaintiff.  436 

How,  where  the  demife  is  of  a  moiety 

of  a  manor.  ibid. 

After  verdid  what  is  to  beprefumed. 

ibid. 
The  general  ifTue  is  **  no  w»fte  done.** 

ibid. 
Which  admits  nothing,  but  puts  the 

plaintiff  to  prove  what.  ibid. 

Under  the   general    ifTue  the  defen- 

dantmay  give  in  evidence,what.?i. 
What  he  may  not  give  in  evidence. 

ibid. 
It  IS  a  good  plea  that  plaintiff  himielf 

did  the  wafte.  437 

it 


in 


I^DkJt. 


If  6»«fil  trrfbs  fct  «llgnrf»  *  ^o  wiftc 
done  "■  may  be  pleaded.     Psgf  437 

I^tbt  txmnt  repur  before  aftioo,  he 
lauft  plead  the  fpecud  matter. 

aio,  437»  43« 

«  No  waftc  done  '•  is  no  plea  where  the 
defcn^Dt  jaftifics  or  excufcs.      437 

The  drfeadant  may  plead  in  juflifica. 

tion^what  ,    r^  n.         X.^' 

Ai»  thac  he  took  and  nfed  the  twibor  lor 

fepaifJ.    ^  »^': 

Or  othcrfieceOiary  botes-  i^f^« 

Or.  that  it  was  dead  wood.  i^«f. 

Sol  he  may  plead  that  the  leafe  wm 

trithout  impeachment  of  wafte.   438 

Or,  abargain  and  fide  by  thcplaintiff's 

anceftor.  .    ,'^'^^ 

Or,  a  covenant  that  he  may  cutit  do  wn . 

But  k  is  no  bar  that  kffor  covenanted 
to  repair,  and  ^ihc  leflee  lepaircd  for 

Of  the  pleas  in  excufe.  ^  'M. 

As,  t^iat^  has  rebuilt  and  kcptmrc^ 


pair. 


Md. 


oTZptixi  before  aaion  brought. 

'^  210,437*438 

Or,that  it  waa  fo  ruinous  at,  i^c.  that  he 

could  not  repair.  43^ 

So,  he  may  plead  a  releale*  i^d. 

How  a  retofc  by  one  pbmtiff  operates. 

So,  accorf  and  fctisfoftion  inay  be 
pleaded  to  waftc  in  the  rtww/.     iM. 

Sordcfcndwit  may  plead  to  plainiirs 
title  in  abatement. 

Under  which  plea  he  muft  ihew  what. 

So,  if  pUntilTs  tide  faSl^eademe  hit. 

^^  ibid. 

So,  be  maf  plead  a  mefoe  eflate. 
Ot%  Bodemi(e» 
Or,  nodeaufc  as  to  |»rt. 
Or,  that  wood  was  excepted. 
Or,  nothing  by  affignment. 
To  a  i^a  of  aflignroent  plaintiff  may 
rcpW»  what.  '*'^. 

If  defendant  rejoin  he  muft  tn^crie, 

wltfit.  '^'^ 

Of  the  view,  in  cafe  of  liTue  joined,  ibid. 

How,  if  the  waftc  be  done  fjiarfim.  439 
Of  the  judgment  in  an  a^ion  of  watte. 

Of  the  damages.  '•^'^• 

The  Court  have  a  kmd  of  difcrcUonary 

power  therein.  ^  'W* 


ibid, 
ibid, 
ibid, 
ibid* 
ibid. 


Ofcofts.  .  P^A19 

Wafte  will  not  Be,  but  an  aifize  of  efto- 

vers,  in  what  cafe.  fl  14 

Wafte  is  «  tort  and  the  remedy  lies  at 

law.  439 

Therefore  trover  may  be  broi^t  to 
recover  damages.  ibid. 

As  wafte  may  m^  to  recover  the  plac^ 
wafted.  ,  22tQ,44^ 

Trover  may  be  broi^ht  againft  the  ex* 
ecutor  of  him  who  committed  the 
wafte.  44^ 

Of  cafe  in  the  itatate  of  wafte.      ibid. 

Either  qde  or  trefoafs  for  wafte  com- 
mitted  Bes,  againft  whom.         ibid. 

Cafe,  as  the  br^crable  remedy,  is  ufu- 
ally  bnnight.  ibidi 

One  tenant  in  common  may  or  may 
not  bring  cafe  in'iVte  natore  of  wafte 
againll  his  companion,  in  what 
cafe.  440t  20^ 

For  not  repairing  fences  the  tenant  is 
liable  to  an  a£bion,  though  no  a- 
greement  be  w  that  eflTefL         440 

A  yearly  tenant  is  only  bound  to  te- 
nantable  repairs,  not  lo  fuMantial 
oaes.  '^^* 

Of  the  remedy  in  equity  for  wafte« 

441 
The  court  of  C  hancerjr  have  a  concur. 

rent  jurifdiAioA  with  the  coorts  of 

common  law.  iUdi 

The  relief  afforded  by   a  court  of 

equity  often  preforabk  and  fome-' 

times  neceflary.  44<^  44  < 

Prohibition   went   a(  commpn  law, 

againft  whom.  44< 

Upon  a  bill  for  an  injunAion  the 

Court  will  ftay  wafte.  ibid. 

Equity  aids  the  remainder-man,  re- 

verfioner,  or  ^rd,  in  what  cale. 

atx,  441 
An  injundion  will  be  granted  in  be- 

half  of  an  inEuit  in  vtaire  J«l  mere. 

The  tenant  is  difpunifliable  of  wafte, 
in  what  cafe,  and  how  for  reft  rained 

or  not.  44<>  44^ 

An  injunftion  may  be  applied  for  im- 

mediatdy,  in  what  cafes.  21 1,  44s 
But  if  the  defendant  difctaim  any 

righf^  there  will  be  no  ground  for 

tbefuit.  an 

Equity  will  interpofe  though  a  meaa 

remainder  be.  44^ 

So, 


INDEX. 
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SOf  againft  an  tinder-tenant  at  the 

,    futc  of  the  ground  landlord.  P.  442 

60,  a  mortgagor  may  have  an  injunc- 
tion againd  the  mortgagee  and  vice 

.    *v€rsd,  i^id. 

A  rector  will  be  reftrained  from  cuc- 

.  ting  down  timber  in  the  church- 
yard, /i/V/. 

Where  the  defendant  fets  up  a  right 
to  the  inheritance  the  Court  will 
refufe  an  injundioa  till  the  anfwer 
come  in.  /^rV/. 

llxcept  in  certain  cafes.  i^iJ. 

-Whether  a  bill  for  an4icco«nt  of  tim- 
ber felled  may  be  brought,  feems 
doubtful.  ^  440 

On  motion  to  flay  waftf,  a  particular 
title  mu0  be  ihewn.  443 

A  fuic  for  wafte  is  not  a  breach  of  co- 
venant for  quiet  enjoyment.      $09 

Corenantt  n^t  wafte,  is  the  proper  re- 
medy on  a  provifo  that  the  leilbr 
may  cut  down  trees.  421,  433 

See  CovinantSj  Eftwers^  ^^^fj^^fh  ^^* 

Widow'*s  Eflate* 

Who  is  tenant  in  dower^  46 

Her  leafes  expire  with  her  own  edate. 

ibid. 

They  cannot  be  fet  up  by  the  re- 
mainder-man or  reverfioncr.    ibiii. 

)f  «ny  woman,  having  an  eftate  in 
dovftTtl^c.  alien  or  di?continue,C^r. 
it  (hall  be  void,  and  the  party  en- 
titled to  the  lands  after  her  death 
may  enter.  343 

Qf  the  freebench  of  a  copyholder's 
widow.  137 

It  is  an  excrefcence  of  her  hu(band's 
eilate  [as  dower  is.]    1 37*  i44»  349 

If  entitled  tofreebench  flie  ihall  have 
the  rent  of  premilles  leafed  by  li- 
cenfe,  in  what  cafe.  196 

She  may  maintain  ejectment  before  ad- 
mittance* 349 

Who  is  tenant  in  jointure*  46 

Her  leafes  expire  with  her  own  eftate. 

ibid* 

They,  cannot  be  fet  up  by  remainder- 
man or  reveriioner.  ibid. 

Jointures  arejavoured  in  law.  55 

Wife. 
Set  Barm^  4mi  Femi-ctvcrt^ 


Fafe  xSy 

188 


WilL 

Of  ftriA  tenants  at  wilL 

Who  is  tenant  at  will.  . 

Tenant  at  will  is  always  by  right.    190 

Every  kafe  at  will  muft  be  at  the  witt 

of  both  parties.  x88 

If  termor  grant  his  land  generally,  tht 

grantee  is  tenant  at  will. 

Z40,  149,  t88 
fiut  if  he  devife  Us  land,  all  his  term 

pafles.  188 

What  provifo  makes  a  tenancy  at  will. 

ibid^ 
So  a  iicenfe  to  take  the  profits,      ibid. 
One  who  enjoys  under  a  void  leafe,  a  te- 
nant at  will,  in  what  cafe.  ibidm 
But  if  by  colour  of  a  grant,  he  is  a  diiTei* 

for.  ibid. 

What  is  a  Icafe  fqr  fuch  a  time  certain 

and  the  reiidue  at  will.  .1  ^ 

A  mor^gor  a  tenant  at  will,  in  what 

rcfpedb  .  94, 95,  18a 

In  what  fefpe^b,  not  189 

He  is  more  like  areceiver  than  a  tenant 

at  will.  ibid^, 

A  tenant  continuing  after  his  term,  fi 

tenant  at  will,  in  what  cafes,      ibidm 
Whether  he  is  not  now  tenant  from 

year  to  year.  17  j 

Except  a  treaty  be  pending  for  a  for* 

tber  leafe.  18^. 

A  leflee  at  moU  may  taken  releaie  of  the^ 

inheritance.  ibidm 

Or  a  confirmation  for  his  Yik*         ibid,. 
But  he  cannot  underlet.  70,  or 

His  being  a  copyholder  makes  no  mf- 

fierenc'e*  10^ 

Nor  can  he  furrender*  70 

A  tenant  ^  will  cannot  cut  down  trees* 

217 
Nor  is  he  entitled  to  eflovers.         it\%r 
Tenant  at  will  is  bound  to  keep  the 

/^remifles  in  fiiir  condition.  22  7 

the  lefibr  or  lefiee  at  \^ill  determining- 
the  eilate  189 

Either  party  is  liable  for  the  current 
quarter,  in  what  cafe.  ibid.-^ 

Tenant  at  will  may  be  oufled  by  ex* 
preis  words,  or  by  implication. 

189,  190 

Words  off  the  land  notfufficxent  with- 

out  nodce.  189 

If  leliee  at  will  make  a  leafe  for  years  it 

determines  his  eftate.  1  oo~ 

But  fuch  determination  does  not  take 

H  h  h  place 
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pbee  till  the  leafp  e^mmence  in  point 

of  intcreft  Page  190 

ll^iYeca  him  and  his  leflee,  ^Y^li  Ime 
*  h  goody  thougrh  as  to  the;  opgbal 

lefloc  a  difleUin.  ikid. 

^  tenancy  at  will  is  not  4|Ktcaiiij3cd  by 

every  a6t*  ihidm 

/L$^  where  femo  Icflee  takes  a  IjAiibaod. 

Hid. 

^hat  which  was  formerly  confidered  as 
a  tenancy  at  will  fa:^  fince  beenjcor* 
ftru<5led  to  enure  [with  the  ^ception 
as  above]  as  a  tenancy  ^om  year  to 
year,  170,  ^c 

1(1ie.  recital  of  the  will  in  the  c^^y  of 
admittance  is  good  evidence  ot  the 
devife  againit  the  |ard  or  any  other 
ftran^.  387 

Sut  the  will  ought  to  be  produced  if  uhe 
fuit  be  between  the  heir  of  ^he  o^p  y* 
holder  and  a  devifee.  387 

1^  exeouior  nuy  be  a  witaeis  if  he  be 
not  thcf  r^fidiiary  legatee.  388 

Though  he  take  a  beneficial  intereft  he 
m^y  prove  the  iaiiity  of  his  teilator. 

189 

Qfe  Baiiif^  Guflr^mi^  Nftice^  &€. 


A  witntrs  mail  i^eak  fteon  Us  own 
knowledge  of  the  fad.  i%j 

^t  he  9uy  refri^il^  hb  memory  by  me- 
moranda  taken  at  the  tlnae  Oi  the-  ia£i. 

S88 

Yet  if  he  fpeak  B^erely  from  fuck  me^ 
mor^anda  he  tss^  producQ  the  odginal 
npinutes.  588 

^he  tenant  cannot  prove  the.&£t  oi 
poflemoa  la  an  a^n  of  ^e£laient. 

ibid. 

But  the  hivUord  ii  c^ttpeteat  to  prove 

the  teriUs  of  his  own  dcmife,  in  what 

.  cafe.  ihid. 

A  grantee  may  ptOTetihe. execution  of 

'  vut  deed  to  himfelf  if  he  'be  a  bare 

tniilee#  ikid.^ 

But  a  party  who  e^cu^  a  leafe  fiiall 

"  nptbe  permittedfoackiu^wJedgeit*  id 

It  mufl  be  prov€(d  by  thfs.  fohicBikipg 

witnefs.  16 

An  heic.  apparent  m^  b^a  witncfacon-^ 

cerning  the  title  of  the  laod*  3^. 
But  the  remainderrmap.canaot^  ihid. 
Neither  can  ten^ntriD*tailt  Kauunder- 

ia-tail|  ^c.  Hid, 


An  executor  may  be  a  wktiefs  if  he  h^s 
not  the  furpluiage  by  the  will  P.  388 
An  executor  in  truit  may  be  a  witaeft. 

ihid. 

An  executor  may  be  a  witnefs  though 

liable  as  executor  d^fin  tott,        ikid. 

So,  an  executor  who  takes  not  any  be- 
neficial interefl  may  prove  lus  tefta- 
tor's  fanity.  389 

Who  may  prove  the  title  of  the  vendee 
of  the  inheritance.  iMd^ 

Declarations  by  tenants  are  admi/Iible 
evidence  after  their  death  to  ihew 
whether  a  piece  of  land  be  parcel  or 
not.  388 

Proof  that  they  exercifeda&s  of  owner* 
ihip  is  declfive.  M^idi, 

Whether  parcel  or  not,  15  always  mat- 
ter of  evidence.  i^idm 

So,  declarations  by  the  tenant  are  adtnif- 
fible  evidence  to  prove  feifin  tn  the 
devifor.  Md» 

A  clerk  in  the  pod  office  accufiomed 
to  xtffpe£k  franks  for  the  detection  of 
forgeries  may  fpeak  to  a  hand  wnting 
being  imitated  or  genuine.  389 

Hufband  and  wife  can  in  no  civil  cafe 
be  wimefs  for  or  againft  each  other* 

ihid. 

Touching  the  obje^on  of  intercfl.  iM* 

If  a  perfon  intereded  execute  a  furren- 
dcr  or  releafe,  he  t)ecomes  compe- 
tent. fi/V* 

So,  though  the  party  refufe  to  accept 
the.  furrender  or  releafe.  ihid. 

An  obje&ion  to  the  competency 
ihould  be  made  at  the  trial.        ihtd,t 

On  nation  for  a  newtriaJ,  no  objef^ioa 
to  a  witnefs  can  be  received^  which 
was  not  made  at  the  tnsl.  ihid* 

Evjen  an  obje^ion  difcovcred  after  the^ 
trial  is  not  a  fufiicicnt  ground  for  a 
new  trial.  ^  nlni^ 

In  cafe  of  doubt  tt  is  ufual  to  apply  te 
the  credit,  rather  tlian  the  coir.pe- 
tency  of  a  witnefs.  ibwd^ 

See  Demand^  Emidaue^  K^tiet* 

Wood. ' 
Sec  Co/tyhJders^Ct^ematt^Efiwers^Jrafiim 

Words,  ConJlfuSion  of 


Afterwards. 

3^91 

Agreed.          .     .• 

2^9 

^d.            • 

•            U3. 19* 

Arable. 

*^ 
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Arable. 

AITigns. 

Before  aadftfter. 
Di^  tertruno. 
From  -  •• 

Inferior  tndefinan. 
Land. 

More. 
Or. 

Parcelling. 

Said. 

Tenemeiit. 

Term.  • 

T'rcWe.  ^ 


81 

'93 
j6,  131,356 

351 
368 

.?* 

243 
140,^41 

351 

303 


Writing  without  Deed. 

Of  leafcs  ty  writing  without  deed,    .  1 6 
Of  dtbtlbr  pent  onfuch  dcinifes.    328 

$ee  Lfa/f^  Stamfis^  and  the  n/fieftwe  Ac- 
tions. 

Years,  Eflatefor. 

« 

Whatisfiich.  12^ 

fc  is  in  fomc  cafes  called  a  term.       130 

Of- Ae  commencement  of  an  cdate  for 

years.  i^^ 

It  may  commence  either  in  Jtrafmti  or 
infutuTo* '  1 30 

If  intended  to  commence  infuturo  and 
the  prior  leafe  be  void,  or  mifrccited, 
it  (hall  begin  prefefttly.  131 

So,  if  the  jury  find  an  Indenture  of  leafe 
^only  by  way  of  recital.  13 1 

Tlie  wopi «* from " meanseither  inclu- 

-  ^y^  orejjcli^five..  56,  128,  131,  356 

•^Pnomtheday  of  the  date"  and  "from 
hcnctf orth"  are  the  lame,    i^z^iir 

hirt^t<^  an  impoffiWe  date,  the  leale' 
lltell  commence  from  the  delivery. 

'         *  1  ^2 

In  cafe  of  an  Uftcertain  date,  the  leafe  is 

For  all  leafts  far  years  muft  be  certain. 

'34 
Id  certum  eft  qmd  eertum  reddi/ioiefi. 

A  leafe  is  uncertain  by  reafon  of  the 
difference  between  "  from"  and  **  af- 
ter," in  what  cafe.  136 

0^^lnkkkiff»^ftitvi  to  commence  on 
Wtttingencies  happening.  i^  7 


Wheve  a  leafts  is  good  in  i^vierfiM;^ 
mtda^  it  ihall  not  be  madft  Yoid  l^  any 
fub^Hent  words.  Pa^  13  j 

Leafe  oi  a  rent-charge  good,  in  what 
cafe.  13^ 

A  feafe  may  comiAeace  at  one  day  in 
point  of  c6mputatio%  and  at  another 
m  point  of  interoft.  13s 

Rent  referved  "  after  thei^c  of,  ^cr 

renders  a  leafe  void  for  iHicertainty. 

137 
So,  a  qualified  grant  for  the  refidue  of 

a  term  venders  a  leafe  void.  138 

Bur  not  a  grant  of  all  the  eihfie,(^(*.  ihd. 
A  feafe  to  be  made  on  contingency,  in 

what  cafes  void.  i^idt 

A  leafe  of  huid  till  the  profits  be  levied, 

A  loafe  good^  ianu  and  void  for  the 
reft  of  the  term,  in  what  cafe.      137 

Leaf^i  for  yeare  void  for  uncertainty,  in 
what  cafes  rendered  good  leafes  for 
Ufe,by  fiveryof  feifin.  139^  1^1 

Entry  necellary  in  a  Jeafe  for  yeaw,  to 
vcft  the  eftate  in-  the  leffee.  1 3  9 

Leflee  is  not  tenant  to  many  purpofet 
till  he  enter.  /^/^^ 

His  eflate  before  entry,  what.         s^idl 

If  the  leflee  die  before  entry,  his  exe- 
cutors, iS^e,  may  enter.  14^ 

If  one  of  two  joint  leffees  die  before  en- 
try,  his  in  tereft  forvives. .  iSi^^ 

The  duration  of  a  leafe  for  y e^tfs  muft  be 
afcerwined  or  afcertainable.        ihid. 

Elfe  the  leafe  wW  be  void.  ibid. 

A  leafe  for  years,  without  faying  how 
many,  Js good  fortwe  years,      iiid; 

A;  leafe  while  it  plcafe  both  parties,  i^ 
bnt  a  leafe  4t  will.  /^/^^ 

Where  a  parfon  deraife  for  a  year  aiftl 
fo  on  while  he  continues  parfon,  it  is 
what  leafe.  /^j^ 

Fftrfim  demiftig  from  three  years  to 
tkr«e  years,  ^r.  the  operation  of  the. 
wordMi^id.'*  ,40,  141 

A  parol  demife  firom  year  to  year  and. 
fo  ot>  as  long  ts  •  ifplcafes  the  par- 
ties, good  for  two  years  and  deter- 
»    minable  after,   when  ia^ 

A  leafe  for  feven,  fourteen  or  twenty-one 
years  good  for  feven  years  at  Icaft. 

i^d 

A  leafefor  tlvee,  fix  or  nine  yean,  de- 

terminable  in  1788, 1791,  and  1794. 

good  for  nine  years  determinable  at 

the  end  of  three  or  fix  years.  Hid. 

Wbz 
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Wlot  is « leafc  for  fuch  a  time  ceitun, 
and  the  reiidueat  will.        Page  14a 

A  kaie  to  a  wife  mr  any  of  their  liTue, 
C^r.  contimieB  till  all  be  dead.     143 

Ocherwife  if  to  wife  and  iflue,  &r.  143 

Whether  a  leafe  for  twenty-one  years  if 
Idlee  iii  longj  lived  in  the  leflbr's  fer- 
Yice,  detenmnes  at  kflbr's  death.  143 

One  having  an  inteieft  for  three  years 
demifes  for  fire,  the  kaie  is  good  for 
three'years.  143 

An  odd  year  rejeded,  b  what  cafe,  141 

Therefore  a  lede  for  forty,  fifty  He. 
years  is  good  for  the  whue  term. 

143 

A  kafe  made  whik  another  exiib  is 
for  the  term  beyond  the  fiift 

Le.  143 

A  leaie  for  years  may  ccafe  and  revive 
again  in  divers  oaies.  141,  15c 

Acceptance  of  a  leafe  for  years  fu4>ends 
a  rent-charge  for  life  144 

Termination  of  a  leafe  for  years,  how 
effeaed.  ihid. 

By  effluxion  of  time.  14c 

Liability  of  the  tenant  though  the  leafe 
be  expired*  ibid. 

Termination  by  mei^er.  ibid. 

Whether  a  temi  of  years  in  his  own 
right  and  a  firebold  in  mtter  dtut  can 
exift  together.  tUd. 

A  term  for  years  merges,  in  what  cafes. 

146,  149 

In  what  cafes  it  does  not  merge.  247,149 

Court  of  law  cannot  merge  excejx  un- 
der certain  circumfhuices.  1 47 

But  Courts  of  equity  are  not  bound  by 
tfaofe  rules.  148 

Termination  by  furrender.  ibid. 

A  furrender,  what.  Hid. 

Of  the  renewal  of  leafes  for  yean.   1 57 

The  leflee  cannot  ckim  a  further  term, 
a  condition  being  unperformed,  in 
what  cafe.  157,  irS 

Termination  of  a  leafe  for  ye^  by 
caAceiiing  the  deed  of  demife.    1 59 

Touching  this  puiut,  qf  the  fhtute  of 
Frauds*  ^iV. 


Tenmnation  by  coivlition  within  tfa« 

leafe  or  indoned  thereon*    Page  i6q 
Termination  by  fmfeiture  of  the  kafe. 

ibid^ 
What  afts  occafion  a  fbrfdtu^.  .  ibiiU 
Forfeiture  may  be  incurred  dtherby^ 

in/iuj,  or  160 

By  matter  of  record.  160,  190 

By  breach  of  condition.  i6s 

A  deed  wholly  void  does  not  work  a 

forfeiture.  itiJ^ 

A  fixfeiture  of  an  office  muft  be  found 

by  ioquifitioQ.  121 

Of  leafes  for  years  ia  revecfion*       163 
Of  foture  interefk.  1 70 

Of  kafes  for  yean  by  way  of  efloppd. 

165 

in  tni/L  iy% 

■    ■       by  way  of  mortgii^. 

Si* 
A  leafe  for  yean  abfUutily  fhaH  go  to 

the  executor,  Hcm  279 

Tenant  for  years  may  affign*  69 

May  grant  leafes  for  any  term*  lefs  tW 

lus  own*  ibid^ 

His  lellee  liabk   to  what  covenants 
•   ^c.  ibiJn 

See  Acceptmmct^  Admim/hahrsmid  jj^rn^ 

mtmts^  Rent^  Remevfol^  Reverfioa^  Fum 

iure  Inifrefi^i^c.   &r.  amdtker^^% 

tive  AHJms, 

YcarU  Yea%  TenMUcyJrAnu 

What  is  fuch.  176 

The  old  tenancy  at  will  confirued  lobe 

a  tenancy  ihxn  year  to  year.  Hid^ 
A  general  parol  demife  does  not  conti* 

nue  during  the  round  of  hi^flandry. 

Butis  confbued  to  be  a  kafe  bam  year 
to  year.  ibid. 

Except  the  crop  be  of  a  particular  na^ 
ture.  ibid^ 

In  tenancies  fitim  year  to  year,  notice 
to  quit  mufl  be  given. 

See  Jy0//V(^  Fcaeei^  &c» 
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CORRIGENDA. 

Page  31  marginal  refntnce  3,  for  C$vff.  414^  read  Cvwf.  474, 

34  ine  24s  for  ^e,  read  i^. 

3$  laft  line  but  ooe,  de/e  it* 

45  line  3a,  for  ptft  read  ^«r. 

94  marginal  reference  <,  for  i)M(|r.  610,  road  Dovg.  (3i, 

96  line  36,  for  ctf/r^  read  /eaft^ 
loa  line  8>  <if/«/^. 

xa4  marginal  rc/eruice  6,  infert  2  before  /f/.  Ctw. 
1 39  laft  line  but  two,  for  ie/for,  read  lefee^ 
251  marginal  reference  i,  for  (£..  i.)  read  (/.  t.) 
163  line  22,  between  "  the"  and  "  being"  infert «  /<«/«.'• 
a  ¥3  line  ao>  fore/fop^rsy  rczdejhvers, 
334  line  %if  for  «Ar«i/,  read  umufual. 
1145  line  34s  for  Ujfory  read  /^inr. 
«50  line  i,  for>?ar.  4  C.  3,  xeskdjlat.  4  (?.  a. 
319  line  25.  for  Jet t  orhonJ,  read  deit  on  bond, 
347  line  19,  for  dim/fed,  read  devifed, 
374  line  32|  for  wurtgagus,  read  mortgages* 

—  line  34,  for  mortgagee^  read  mortgage, 
— i  line  35.  for  mortgagee^  read  mortgage, 
378  line  l8y  for  f/almtff,ratd  defendant, 
383  line  13,  for  recovery  f  read  re&ory, 

•—  marginal  reference  3,  for  £//cA,  read  X,4frJI. 

409  line  35,  for  ix  G^o.  read  4  <;«o. 

4ro  line  22,  between «« fame"  and  «•  legally,"  infert  «  oanmth.*' 

42 X  line  9,  for  recitalin  an,  (sfe.  read  r,'cttal  of  uny  tsfc, 

424  line  9,  between  «'  is"  and  "  a$,"  infert  "  /«." 

470  line  23,  for  avoid,  read  award, 

501  ^/c  the  fccond  paragraph. 

517  marginal  reference  4,  f 01  Doug.  779,  readj?«rg.  780. 

518  line  18,  for  with,  read  nuithout, 

531  line  8|  for  wun'torieus,  rtzd  tietoriuts. 

—  marginal  reference  8,  for  6  T,  R.  read  2  T,  R, 

535  line  13,  between  «<  defendant"  and  "  guilty,"  infert  not,** 

— —  a6  for  e,  iZf  read  c.  12. 

^78  paragraph  10,  line  4,  for  «  a  declaration^"  read  "  aW«  ^rcAi. 

TOO  laft  line  of  the  title  ''Statutes,"  for  page  303,  read  203. 


FINIS. 
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